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Latin proverb:

"Do not make a vain display of your knowledge, but prove, by your

actions, the profit you have been able to derive from it. »'

1-The proverbs and sayings of the Latin (1757)
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GENERAL INTRODUCTION

Although ethical finance is a derivative of business morality and another type
of modern convergence of ethical values and their protection in the financial
world, it is the continuity of conventional finance in a position halfway
between morality business in classic finance and social responsibility. As a
result, its definition in economic practice is similar to that of ethical business,
which integrates ethics (aligned with religious criteria) into the financial
circuit.

This means acting in the world of finance with actions and behaviors
consistent with social justice; that Islamic finance considers as unavoidable and
indispensable in its conception and its practice, building from this character a
common point and resemblance with ethical finance.

Also some confirm this resemblance by thinking that ethical finance is the
antithesis of speculative finance, they believe that with the integration of social
concerns in the decision-making process, this finance generated a bridge
between the economy, the environment and social solidarity in a regional and
global dimension while being part of a constructive moralization of the
economic and financial fields.

In this context, regulators have witnessed an intervention to moralize finance,
such as the Sarbanes-Oxley law of July 2002 in the United States and that on
financial security in France with the NRE law in 2001, tending to
regularization with a new look at ethical and Islamic finance.

Acclaim without exception by the universal charter of human rights of the
United Nations, and procedural circuitry in universal finance, and translated
into Islamic finance by the protection of moral values in the decisions of its
institutions and structures. Hence our choice to study a mechanism of pure
effect of moralization of finance, focusing on financial partnerships in
investment according to the rules of Islamic finance law, contributing to

economic development and accommodating social justice.
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In the Islamic perspective, all aspects of life are governed by religion which is
dictated by Islamic law defines as the plan set by God *. and governing all
aspects of a Muslim's life as a religion and a way of life °.

Islamic law (Sharia ieysull) is the path that every Muslim must follow, as
dictated by the sacred text of Islam, the Koran, and the acts of the Prophet of
Islam, the Sunna *.

The Islamic doctrine (fighassll ), which generally covers all the rules and
methods established from Islamic law °. It is The intelligence of the Law © , and

traditionally divided into two fields:

2 - MILLIOT Louis, “The idea of the Law in Islam”, International Review of Comparative Law,
1952, N°4, p. 6-7, according to the author, "the Law originates in the primordial pact made
between God and the man who lends it obedience", on the same point COULSON Noél J.,
History of Islamic Law, Paris, Presses University of France, 1995, “Islamic Collection”, 1995,
p.-41.

3 — “Islamic law in the life of Muslims is universal during the period of man’s responsibility
which began during the primordial pact and ended at the end of time,” TURKI Abel Majid,
Polemics between Ibn Hazm and Bagi on the principles of Muslim law, Algiers, Studies and
Documents, 1975, p. 424.

4- The Koran affirms in this regard. “Those who do not judge according to what God has
sent down, those are the perverts, [...] the unjust, [...] the bad (5. 44, 45, 47)” and “When God
and his messenger have decided on a matter, it is not for a believer to have a choice in their
matter. Anyone who disobeys God and his messenger has gone astray in a manifest error
(33:36). »

5- MILLIOT Louis, The idea of Law in Islam, International Review of Comparative Law,
1952, N°4,.p. 3. For Abu Hanifa (ylazill isga gl) Islamic doctrine “is the knowledge of what a
man is permitted or forbidden to do”. It is for Louis Milliot a “science of Muslim rights,
duties and ethics”.

6- BLANC Francois-Paul, Muslim Law, Paris, Dalloz, 1995, “Collection Knowledge of Law”,
p. 25.

- The law of acts of devotion (slslell ags), which concerns religious rites and the spiritual

interests of the Muslim.
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- the Law of transactions («sleall ays), which governs social relations in Muslim
society and Can be assimilated directly to an Islamic business doctrine
governing obligations, contracts and commercial relations with an approach
similar to the doctrine of civil law ” .

Transaction law largely deals with commercial relations and applies the
principles aimed more at. the enrichment of human heritage, the equitable
redistribution of wealth, honesty in commercial relations °, transparency in the
negotiation and execution of contracts *, for predictability of consequences'®
and fairness in contractual relations'’,

Because its source is the orders of the Koran and Sunnah which always
converges towards equality of individuals in economic affairs within Muslim

society.

7- MILLIOT Louis, BLANC Francois-Paul, “Introduction to the study of Muslim law”, Paris,
Dalloz, 2001, 2nd edition, p. 181. On the same point JAHEL Selim, “The general principles of
law in Arab-Muslim systems with regard to contemporary legal technique”, International
Review of Comparative Law, 2003, N°1, p. 107;

EL SHAKANKIRI Mohammed, “Divine Law, Human Law and Law in the Legal History of
Islam”, International Review of Comparative Law, 1981, N°3, p. 14.

8-Quran Sura 17,Verse. 34.

"BAE iyl Bypa Sas ol sl ol maell Lingl g asal gy gin csual g illy Wpgayll Ja Lpysis ¥

9- ALGHAZALL ¢yl gele ], Cairo, 1352 of Hegira, T.II, p. 68 . Al Ghazali thus commits the
merchant not to praise the qualities of his merchandise, but on the contrary to show the
defects.

10- On the contrary, the unpredictability of the contractual consequences will result in its
nullity for gharar,

11- ABDELHAMID Hassan, The nature of liability in classical Islamic law, Master 2 research
course, Liability law, p. 14, “the notion of equivalence of benefits implies the general theory

of the contract in Muslim law, it is the basis of the prohibition of Riba. »
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In particular to the methods of remuneration by the sharing of risks', the
principle of equity'® is therefore at the base of the economic conception of
Islamic business law. Thus, based on these ethical principles of this right, the
instigators of the Islamic banking system intend to establish a new financial
model, carrying positive values and offering Muslims the legitimate
possibilities of benefiting from financial services without being in conflict with
the rules tracing the good way of the god. Islamic business law is based on
principles and constraints that govern all these financial instruments, namely
the principle of sharing profits and losses, the principle of materiality of the
underlying asset, the prohibition of payment or interest and the prohibition of
excessive uncertainty.

Islamic business law also advocates the “equitable” sharing of profits and losses
(risks) between the contracting parties in a financial transaction. Thus, it is
prohibited to transfer all the risks of an investment project or to reserve all the
profits to one of the contractors. The legitimacy of the profit depends on the
participation in the risks of the project and any financial operation must be
backed by an obvious asset.

Finally, the investment activity must be in lawful sectors according to Islamic
principles prohibiting trade in gambling, tobacco, alcohol, and the rent of
money by interest as well as investment in over-indebted companies.

From a general point of view, the prohibition of Riba is considered as the main
feature of Islamic business law. This prohibition stems from the perception that
money in Islam has no real value without being associated with work, it fulfills
the role of intermediary between capital and work, and not between capital -

capital as in the case of conventional banking.

12 -AL AMIN Hassan, ‘Legal status of transactions with interest’, Jiddah, IRTI, 2002, p. 24.
13- "God commands you, in truth, to return to people their deposits, and when you judge

between people, to judge justly".58 &l cluill iy g
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No doubt The cooperation between the banker and his client is established on a
cooperative basis, by offering products whose remuneration, instead of being
calculated beforehand, will be based on the sharing of the losses and profits
made by the financial transaction in issue '*.

Islamic principles are embodied in contractual financing transactions, which
fall into two main categories; participatory contracts with random income
(Moucharaka, Moudaraba) and commercial contracts with fixed income
(Mourabaha, Ijara, Istisna’a, Salam). And Like any financial system, Islamic
finance shares the same purpose with its conventional counterpart, aiming to
mobilize financial resources and allocate them between different investment
projects.

Moreover, alongside Islamic banking law, conventional banking law
recognizes the general principles in terms of equality, justice, sociability, and
by condemning all forms of unfair exploitation, speculation and unjust
enrichment.

Nevertheless, these approaches do not strongly conflict with the spirit of
conventional finance, since the latter can also be part of a perspective of
partnership, investment and respects the requirements of transparency and
clarity in the contract.

As a result, we find that in application of these rules, Islamic financing
methods share certain legal aspects with those of conventional financing,
which results in the rapprochement of financing methods between the two

systems.

14 - CEKICI Ibrahim Zeyyid, “Islamic Finance in France: Problem of form or substance(s)”,
Islamic Finance Notebooks, N°2, Strasbourg School of Management, University of
Strasbourg, p. 2-3; See A.-L. MACHHOUR, Investment in the Islamic Economy, preface. A.-
H. AL-GHAZALIL Dar Madbouly, 1st ed., Cairo, 1991, p. 362., see AL ZAR-KA Mustapha,
syuallaggd @o qallallaggll Beirut, 7th ed., p. 31.
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Islamic banking is increasingly involved in commercial and economic

activities'”; it uses “alternatively”*

modes of financing that are participatory in
nature, even fiduciary, and others of a commercial nature. In the first case, its
return is not fixed in advance but depends on the result of the funded project,
while in the second case, it is predetermined but respecting the constraints of
Sharia®'.

From this perspective, subject to certain differences, the Islamic contract
superficially shares certain instruments whose operation is similar to that of
conventional bank financing methods, with some significant differences,
particularly at the level of risk distribution and the mechanism of bank
remuneration ** .

This comparative approach therefore illustrates the interest of this study by
emphasizing, on the one hand, that certain principles of Islamic finance
harmonize with the spirit of conventional finance, which reflects a relative
resemblance between their contractual structures of financing and their legal

and managerial mechanisms.

19 - K TOUM]I, Capital structure, profitability and risks of Islamic banks, Thesis in joint
supervision, University of Montpellier I, France and University of SFAX, 2011, p. 12

20 - A. ABOZAID, “Modes of contemporary Islamic financing: between the technical
specificities of contracts and the objectives of sharia”, trans. by M. BOUDJELLAL, Studies in
Islamic Economics, vol. 5, no. 1, dec. 2011, p. 39.

21 - M. HANTF, “Differences and similarities in Islamic and conventional banking?”,
International journal of business and social science, vol. 2, no. 2, Feb. 2011, p. 168 .

22- E. JOUINI & O. PASTRE, “Challenges and opportunities of the development of Islamic
finance for the Paris market: ten proposals to collect 100 billion euros”, Rapp. submitted to
Paris Europlace, 8 Dec. 2008, p. 34.

AKkizidis’i)& Khandelwal(S k), Financial Risk Management for Islamic Banking and Finance,
Edition Palgrave Macmillan, 2008.
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and other parts of this resemblance we have specific contracts at the base of an
Islamic financial system® which interests a world population flush with a
third without counting non-Muslim customers, giving rise to a capital
bordering on thousands of billions of dollars**; which makes the importance of
the subject that we will address very felt economically. And legally because

dealing with a problem in a new legal field. Islamic contractual law .

23- Regulated by certain bodies:

_ Islamic Development Bank (IDB) plays a key role in financing and setting standards and
procedures for Islamic finance. The IDB is to Islamic finance what the World Bank is to
traditional finance.

_ International Islamic Figh Academy “IIFA”. This Academy was created by the decision of
the second summit of the Organization of Islamic Cooperation in 1974 and inaugurated in
February 1988. Its role is to study and formulate legal opinions (fatwas) aimed at serving
common position in economics, finance and banking. Many Islamic financial institutions
generally call on it through their Sharia Committee (Shari'a Board) to ensure the consistency
of their rules of operation with those enacted by the Academy. .

_ Accounting & Auditing Organization for Islamic Financial Institutions (AAOIFI). This
Organization was created in 1990 in Algiers and very quickly settled in Bahrain in 1991. Its
main missions consist of developing accounting standards, auditing, governance, ethics as
well as the implementation of establishment of legal standards for all Islamic financial
institutions

_ International Islamic Financial Market (IIFM). It aims to promote and harmonize the legal
opinions issued within the framework of the structuring of Islamic products, to implement
such products abroad and also to promote their cross-border listing.

_ Islamic Financial Services Board (IFSB). It is an organization bringing together central
banks, monetary authorities and various organizations active in the field of regulation and
supervision of institutions operating in the sphere of Islamic finance . It has the role of
standardization and good morals supplementing the supervision rules enacted by the Basel
Committee, the international organizations for the control of market activities (I0SC) and
insurance (IAIS). His official website:

24- See F. NAMMOUR, “Islamic banking: the Lebanese experience”, USEK legal review, no.
9, 2008, p. 12.
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Also Morocco is building an Islamic finance industry. Start with the
adjustments introduced in banking law 103.12 relating to credit institutions
and similar bodies.

Today Casablanca Finance City offers an interesting platform to establish
Morocco as a regional hub of Islamic finance. When all the bricks of the
ecosystem are formed, Morocco hopes to capture more than 7 billion dollars in
flows from the countries of the Gulf Cooperation Council and Malaysia *°. This
will be achievable by first opting for specific and effective regulations designed
through well-developed legal and economic scientific research in order to
have a more dynamic Islamic finance market.

So, because of this national financial interest in the development of Islamic
finance, our choice is to participate in the legal enrichment of Islamic contract
law through our Thesis. in addition, this choice is justified by two realities. The
first is that financial law is a branch in full expansion in all legal systems. The
second is that financial law by its importance is associated with several legal
fields: contract law , , banking law, company law, credit law, real estate law...
In addition, Islamic financial law is a privileged subject for comparative law
because its legal operations carved out with respect for Islamic law have made
it possible to increase the circulation of wealth with maximum security. And
Producing an attitude of appreciation through economic law.

Worse still The need for financing today in a globally crucial economy,
opens promising prospects which lead to encourage the rise of Islamic finance
which is developing surprisingly so fast, creating an emerging world of Islamic
finance old by its directives and recent through its mechanisms seeking legal
support guaranteeing continuity and effective regulation for the success of this

finance

25-"What was originally only a niche market, today weighs more than 2,200 billion dollars"
according to a report on the development of Islamic finance published in the newspaper
L'ECONOMISTE on Monday 26 November 2018 on page 12.
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Today the answer to the question raised is did the Islamic bank report the
challenge? is yes . with a main merit of the Islamic bank is that it has managed
to put in place a range of practical legal mechanisms likely to meet the
expectations of financing requests from natural and legal persons, especially in
investment financing, in addition the bank Islamic may also take stakes in
business which it deems to have promising prospects.

Thus, ensuring compliance with Islamic and legal principles, the modes of
financing it provides for the various projects obeying harmonious financial
and legal engineering in order to guarantee the continuity and efficiency of the
Islamic banking system, such as for real estate investment projects. the method
of financing closest to Islamic teachings and the great guarantee of the project
financing fund by controlling it by the Islamic bank for the benefit of the
beneficiary of the financing, and the most tax-paying mode for wealth creation
and economic development. creation of an economic association of the
company type is the method of financing real estate investment by
Moucharaka contract.

In a descriptive and comparative approach, we will illustrate the interest of our
study with an emphasis that certain principles of Islamic finance in real estate
investment agree with the spirit of conventional finance, which reflects a
relative resemblance between the contractual structure Moucharaka real estate
investment financing in Islamic and conventional banking; therefore it is
interesting to first study the points of agreement of this contractual structure
with other conventions to weave an exact and real relationship between the
Moucharaka contract in real estate investment and contracts that are close to it
in common law.

Something that will be produced by our in-depth and precise legal research in
certain legal disciplines: banking law, civil law, Companies and Islamic law
because together these disciplines are the source and the pillar of the creation
and development of the method of financing by Musharakah contract in
general and the method of financing real estate investment by Musharakah

contract in particular.
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This thesis focuses on the characteristics of the Moucharaka real estate
investment financing contract in common law and Islamic banking law.

Use as a mode of financing Islamic banks which in their operation respect the
first fundamental rule which characterizes them is the prohibition of interest
rates in financial transactions. . The second Fundamental principle is the
requirement of equitable sharing of losses and profits. Any form of injustice,
unjust enrichment and unfair exploitation are severely condemned in Islamic
finance.

Also, Islamic finance requires financing sectors that are consistent with
Muslim ethics such as our case study real estate investment The last Islamic
banks propose to finance economic agents by offering banking services on the
condition of respecting the principles listed above.

The purpose of this thesis is to explain the profitability, structure and profile of

Musharakah real estate investment financing contract of Islamic banks.
Focusing on the particularities of the Islamic context.

The starting point of our reflection is a detection of the specificities of Islamic
contractual law that could lead to profitability for the Islamic bank and its
agents in general.

The study of the capital financing structure has long been the central theme of
corporate finance. Corporate finance theories are primarily developed to
explain the choice between debt and equity financing. Each Theory offers a
certain number of variables and mechanisms which determine the capital
structure of firms. Hence the importance of the study of the structure
“Musharaka Real Estate Investment Financing Contract”. In addition, rare
studies have focused on the analysis of Moucharaka contracts in real estate
investment by Islamic banks, based on the contributions of classical legal
concepts and theories.

Hence our thesis is part of this approach. It attempts to explore the legal
characteristics of the Musharakah contract in the real estate financing of
Islamic banks by referring to existing concepts and theories of common law in

comparative law.
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These ambitions direct us towards a global problem relating to the study of
profitability, structure and profile Moucharaka real estate investment
financing contract.

In order to answer this problem, we propose to answer the following research
question: What is the legal nature of Moucharaka real estate financing
contract by determining its profitability, structure and profile?

To answer our formulated research question, this doctoral work is divided into
two main parts, articulated in several chapters. The first part analyzes the
profitability the second part will discuss the structure and the unique nature of

Moucharaka real estate investment financing contract
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TITLE ONE.:

CONCEPTS AND EMERGENCE
REAL ESTATE INVESTMENT FINANCING
BETWEEN
CONVENTIONAL AND ISLAMIC BANKING LAW

21



After the American real estate investment crisis, the financial crisis mainly
affected the international conventional financial system, while Islamic finance
proved to be more resilient when it began to make its place on the podium of
the best financial systems, almost competitive with conventional finance
precisely through its ideological essence.

Islamic finance which is based on principles governing all these financial
instruments, namely the principle of sharing profits and losses, the principle of
materiality of the underlying asset, the prohibition of payment or collection of
interest and the prohibition of excessive uncertainty. And these approaches
which do not strongly clash with the spirit of conventional finance, since this
too can be part of a perspective of partnership, investment and respects the
requirements of transparency and clarity in the financing contract .

As a result, we find that in application of these rules, the modes of

Islamic real estate financing shares some legal aspects with those of
conventional real estate financing, which is noticeable by the nature of
conventional real estate investment financing (Chapter I)

With a purely legal perspective, even if the techniques of assignment and
Mobilization of funds differ from one system to another, the realization of
profit remains the major interest of any bank. Obviously governed by the
prohibition of unjust enrichment and the need to rationalize risk taking when
financing. This highlights the existence of similarities between Islamic and

conventional financial legal engineering (chapter 2)
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FIRST CHAPTER:

Emergence and fields of application
Real estate investment financing contract
In conventional banking law
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Corporate and investment banking is one of the most Not well known to
banking professions, for several reasons.

The first is that, by nature, these are activities intended for the wealthy.
Customers, companies or financial institutions, and not large activities

public, such as consumer credit, or directly affecting the general public, such
as asset management or life insurance.

The second reason is that the concept of investment finance banking actually
covers a wide variety of businesses, ranging from simple financing to capital
markets, including structured financing of all kinds, advice on mergers and
acquisitions or even stock-related activities.

These various professions also have the characteristic of being interdependent.
from each other, but in proportions which vary according to the banks

and according to the times.

The past period will have been marked by numerous shocks, sometimes
contagious, both for financing activities (Asian and Russian crises, spectacular
bankruptcies) and for equity activities (bursting of the technology bubble, etc.)
and also by a strong structuring of the investment finance banking business
with the gradual elimination of weak or destroyed players. But the banks that
have been able to adopt an efficient organizational model corresponding to
their business and their natural know-how, have emerged in excellent health
overall.

Finally, the best sector for Investment Banking is the real estate financing

activity, so what is its scope? (Section 1) and its characteristics (Section 2).
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Section 1. Fields of application of the real estate investment financing
confract under conventional banking law

$1-Birth of the real estafe financing regime in the Anglo-Saxon and
Lafin legal sysfem.

Financing is the operation which consists in consenting, for those who finance
monetary resources, and for those who are financed, to obtain the monetary
resources necessary for the realization of a project *°. Knowing that He can
means the action to finance, to provide funds necessary for the functioning.
Also Funding can be defined as providing funds (money) to an economic agent.
Funding, from another economist point of view, refers to all the methods by
which economic agents obtain the funds necessary to carry out their
professional or civil activities *".

Following the idea of division of labor and the development of society
consistent with industrial production in the nineteenth century; we have
witnessed a need for financing to fill the financial gap of any production that
we have recognized by the synonym 'capital' **, in addition to the development
of banking business since 1200 A]J especially in currency exchange, supply of
average credit term / long term and the growth in the number of commercial
markets have increased the need for financing. This led to having a general
funding body globally, resulting in the creation of economic rules governing
this new science of economics. who is interested in the study of how to have
money in the twenty nth century *°. Thus the how to have money with respect
for the law and the rules of finance dictated by the market economy is resolved

by four financing method.

26 -https://fr.wikipedia.org/wiki/Funding .

27- https.//www.universalis.fr/

28- See: ‘Financing’, Encyclopedia Britannica, William Ben tom, U.S.S, 1964, Vol.9, p.272;
“VALEUR ET CAPITAL”, John Richard Hicks, Publisher: Error Périmes Dunod, collection.

Finance and Applied Economics, January 1981.
1996@436 = h)h)é.n I wbﬂ M):ZAH )lh Jl«ﬂ} g\)lgnﬂy a}&‘;ﬂ r_;hhha’.“ol Q“““‘ Gaiyy N]am—ZE)
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- Internal financing, which means self-financing through the use of savings or
financial gain dedicated to future financing.

- Direct financing is financing between the financier and the borrower
without bank intervention.

- Indirect financing is that which takes place through a banking process in
such a way that the credit institution provides money to a third party
responsible for carrying out the investment for a beneficiary who has had the
granting of credit on investment. .

- New financing is all recently created financing schemes such as: the stock
market, leasing, investment funds, guarantee funds, solidarity funds, social
financing funds.

In this context The origin of real estate investment financing on the modern
international level is the Anglo-Saxon legal system *°. Starting from two
principles the first. the emergence of real estate investment financing as a legal
concept is linked to the development of the theory legal property mortgage in
English law, and the second principle is purely financial arising from the need
for financing to meet housing needs, especially after the first global financial
crisis in 1930 °'.

Based on English law The American legal system has developed three theories
on the immovable mortgage:

~ Theory 1. " theory of ownership " which consists in having the ownership of
the real estate in the hand of the creditor during the period of the mortgage
loan contract, except that it is legally confirmed when the debtor does not

reimburse his credit to creditor .

30- Grant S. Nelson & Dale A. Whitman, “Real Estate Finance Law”, Fifth edition, Thonsen,
West U.S.A 2007, p.9.

31 -Robin Paul Malloy & James Charles Smith, “Real Estate transaction”, Problems cases and
Materials, Aspen law of Business, New York, 1998.

32- Robin Paul Malloy, & James Charles Smith, op.cit p.675 .
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-Theory 2. "theory of the right to foreclosure" which is defined by the fact that
the real estate remains in the right of the mortgaging debtor during the term of
the mortgage except in the event of non-reimbursement of the credit to the
creditor at the end of the debt period, the creditor has the right of
precautionary seizure on the real estate concerned by the debt, after he has the
possibility of seizure of real estate for his benefit. Currently this “theory of the
right to foreclosure” is the most applied in the U.S.A *°.

- Theory 3. 'the medium theory' which uses the two previous theories at the
same time, because the property of real estate remains in the heritage of the
mortgaging debtor until the unpaid credit at this moment it is transformed into
real estate property of the creditor from the beginning procedure of the
precautionary seizure followed by the seizure of real estate. Conveniently this
theory and also the frequent one with the financing of real estate investment of
the American legal system. **

These three theories are the tools that the American legislator has legally
exploited for whatever the basic concepts of real estate investment financing,
hence his innovation of limiting the scope of real estate investment financing
in its three theories, and framed a legal definition of this type of financing that
does not go beyond the scope of these theories.

In particular, real estate investment financing is defined as being a real estate
mortgage contract or as a fiduciary deed with a difference between the two, in
that the latter is a real estate investment financing agreement with a third
party named as caretaker of the building ; and mandate to be judicial executor
or not on the building in the event of the debtor's non-performance of his
obligation to repay the credit, While the real estate mortgage contract executes

the theory of ownership or the theory of medium®”.

33- Robin Paul Malloy, James Charles Smith, op.cit p.676 et seq.

34-Robin Paul Malloy, James Charles Smith, op.cit p.677 et s
35 -MINNIE LUSH & DAVID SIROTA, “California Real Estate Finance”, Fifth edition, Aborn
US.A, 2003
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So the trust deed and the real estate mortgage contract are the legal tools that
make up a real estate investment financing scheme in the Anglo-Saxon legal
system. On the other hand, Latin law like French law began by exploiting the
French real estate investment financing regime through the development of the
French real estate trust institution instituted by Louis Napoleon Bonaparte as a
national financial institution in the year 1852; for the purpose of collecting
financial funds dedicated to real estate transactions, especially the purchase of
agricultural land in order to grant loans on real estate investment. Such
promising sorts that the term of credit can reach fifty years .*°

Thus seen the need for habitat after the First World War and the Second
World War in 1948. the legislator legislated laws concerning the rent of
habitat to allow citizens emerging from a devastating war to have their
habitats rented with a large ease, which gave a gloomy situation of the business
climate in real estate investment throughout the fifties until 1977. From then
on, we witnessed the special legal regime of the financing of real estate
investment by its legal definition in French law according to law 1/77 of
January 3, 1977 °" which instituted the creation of special financial institutions
in real estate credit in order to restore a legal system of financing real estate
investment starting with law 1/77 and supplementing with the laws.

— SKRIFTER law of June 13, 1979 on the organization of real estate fiduciary
transactions.

- Law 8/83 of January 7, 1983 concerning public establishment providing
housing and housing financing

- Law 86/1290 of December 23, 1986 for the promotion of real estate
investment

- Housing valuation and organization of its financing (leasing or acquisition)

36- PIERRE ALLINNE, ¢ Credit Foncier de France 1852-1920 ”, Doctoral Thesis Paris, 1978,
p.54; DEDIEU DANIELLE, " The financing of housing in France and its social aspects ", Thesis
Doctorate in Economics, Toulouse 1, 1977, p.13.

37- PIERRE ASTORY, “Housing financing in 1980”, Mixture Pierre Vigreux, Toulouse, 1981,
p-12.
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- Law 44/90 of May 31, 1990 concerning the right of habitat.

- Law 93/94 which is only the right of the French consumer.

Also in Egyptian law the financing of real estate investments follows the legal
rules of the mortgage contract, guaranteed by authentic mortgage, according
to the general rules of private law until the promulgation of law 148 of the
year 2001. which organizes the financing of real estate investment in Egypt
with an essential goal, the development of real estate promotion, its stimulation
for the benefit of economic and financial growth and the favoring of the poor
social strata in housing supply™.

On the other hand, the Moroccan legislator began by supporting the financing
of real estate investment in 1920 by creating "the Caisse de Préts Immobiliers
du Maroc" called CPIM by the Crédit Foncier of Algeria, of Tunisia and the
Crédit Foncier of France. The CPIM financed, under the supervision of the
three bodies, the construction of collective buildings. Then at the beginning of
independence, the Moroccan authorities, sensitized by the good effect of real
estate investment financing on Moroccan economic growth, which was rather
fragile and new suddenly. Inciting the legislator to publish the Dahir of
November 5, 1962 which reserves Soci¢té de Crédit Foncier, and considerably
increases its field of action in the real estate and hotel sectors. Immediately in
1967 following the extension of the activity to the hotel development sector,
the CPIM became the "Crédit Immobilier et Hotelier" with a commercial
abbreviation "CIH" and better and better integrated into the financial fabric
until 1986. it benefits more from the Authorization to practice banking
operations in the finance law of the same year *°. Which shows that Moroccan
legislation was before and after independence a legal system designing
specialization and monopolization in investment financing real estate by

granting it to the CIH to be the sole title in this method of financing?

1984 Jlall ygu haytis ¢ Jygasll ampmn &ell8 Jygasll $lasl gy ol mara shil-38

39-1906. creation of the State Bank of Morocco following the Algeciras conference, in 1919
France took control of the State Bank of Morocco and in 1920 the demonetization of the
HASSANI and establishment of the Moroccan franc

40 - www.CIHBANK. ma
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Until the fulfillment of banking law 34-03 relating to credit establishments
and similar bodies, promulgated by dahir n°® 1-05-178 of February 14, 2006,
explicitly authorizing other banking establishments to exercise the activity of
Real estate investment financing. But under a legal regime based on the debtor
creditor relationship following the building mortgage loan contract model,
financed by an approved credit institution.

$2. Legal definifion of real estate investment financing:

The legal definition of real estate investment financing is a definition rather
doctrinaire than legislative, because we find this definition search, scatter
among the doctrinaires of financing law in several definitions. Arising from the
same concept which is 'real estate investment financing '.

Really this financing is a legal action consisting of having monetary financial
resources, where real, where service destined to a productive or consuming
profession.

Among its doctrinal definitions ‘the financing of real estate investment is the
need of individuals, where companies, where establishments and others to
finance the purchase or industrialization of real estate’ *' .

Distinctly to other doctrinaires HALA ASSAID who defined real estate financing
being 'long-term financing offered by financial institutions for subjects, with
the aim of purchase, where construction or renewal of real estate property by
using the latter as a guarantee to have credit' 2,

Also the doctrinaire MAHMOUD ABD ALFADIL defined it: ‘the financing

Real estate is a regime that is interested in financing housing in such a way as
to provide long-term financial facilities; the more it offers financing for the
purchase of real estate with the condition of paying it in monthly installments.

And the property of

41 -Article, Thermes of modern real estate financing in Islamic Sharia balance, licit and
illicit in Islamic law , Hussein Hassan CHIHATA, p.2 , see www.islamouse.com .
42- Link number nine, in Egyptian Banking Institute, Cairo 9/June/2004, see

www.ebi.gov.eg
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The real estate passes definitively to the buyer in the event of the total payment
of the total price of the property ¢ *°.
Other doctrinaires have not dissipated in their definition of real estate
financing between its fields of application being an activity; and domain of
definition being a convention. Because they described it as follows. real estate
financing aims for a natural person or legal person to provide a sum of money
intended to appropriate real estate. And in return for this money collected by
the debtor where a legal center transfers the real estate to the beneficiary.” **.
According to this general definition we can define real estate financing as. "
an activity which consists in having a financial and legal operation including a
sum of money invested in an investment activity or a non-productive real
estate business by persons exercising this real estate financing activity" *° .
Along the same lines, Robert H.cole and Jean Calais Auloy have defined real
estate financing as an activity. 'real estate financing is all financial operations
within a legal framework allowing the supply of financial resources for a real
estate investment operation where of consumption by defined persons' * .
This confirms that real estate financing is an activity. And that the Anglo-

Saxon system study real estate financing as a science of economics and finance.

43- Role of the non-banking financial sector in economic activity (real estate financing),
research presented to the information center and decision-making support of the presidency
of the Egyptian ministerial council, June 2008, p 4 .

44 —Chirs -Atials, and others, Real Estate Law Glossary, Real Estate Credit, Dalloz, 1989,
p.57.

45 -William B. Brueggemen, Jeffrey D. Fisher, Real Estate Finance and Investments, 12 TH
Edition, Mc Graw-Hill/Lrwin, 2005, p.70 et seq.

46 -Robert H. cole, consumer and commercial credit management, RD.U.S.A, 1980, p.187;,

jean Calais Auloy , Frank Steinmetz, consumer law , Dalloz, 2006, p.25 et s.
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We consider real estate financing an economic activity; there we judged that
the real estate mortgage is only a guarantee and security for this activity’.
Similarly, French law has defined real estate financing as "an activity which is
carried out by financial establishments authorized by the State for the purpose
of financing in the field of construction, where ownership of a property, where
equipment, development, where maintenance real estate where real estate
construction dedicated to individual ownership, where credit for business
specializing in the field of medium-rent housing”*®

So real estate financing is an activity operating in an investment business.
whatever the financing guaranteed by the State or not guaranteed or also a
self-financing of real estate project.

The definition of real estate investment financing law is the law which
stipulates in its rules all financial transactions in which a financial offer is
offered. As it is in real or money or in service is mandatory to complete a
transaction of real estate investment or consumption within a financial and
economic legal framework.

which leads us to say that the rules of real estate investment financing law,
takes care of the organization of the legal centers of the people involved in real
estate investment financing activity. Plus rules for organizing support and
guarantee operations provided by the State or private establishment as part of

the housing financing offer.

47- Grants Nelson & Dale A. Whitman, Real Estate Finance Law, Keenan’s, English Law,
Eleventh Edition, GL.BS.1998, p.479 et seq.; J.G. Riddal M.A ,TDC, Introduction to Land Law,
Fifth Edition ,Butter Worth’s. London, 1993, p.382.

48 —according to article 93 of the French savings and financial guarantee law; Heugas &
Daraspen, rev. Dr. Imm, 1999, p.571; Philip & R Wood, ‘Law and Practice of international
Finance’, title Finance , Derivatives securitizations, e.et Off and Netting, London , Sweet &
Maxwell , 1995, p.7et s.
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Especially economic housing, when the promoter is in the promotion of social
housing for subjects of social precariousness. *’

In comparative law finds that the French legislator to expose the legal nature of
the rules regulating the convention of the financing investment real estate as
having a directive nature. To the point that we are not entitled to contraries,
this is confirmed by law n © 596/79 of June 13, 1979 which concerns the
security of mortgage borrowers °°,

Indeed this law has been included in consumer law n°® 949-93 of June 26,
1993 and it has been cited that the law regulating the real estate investment
financing agreement is directive and falls within public order; with the
confirmation of article L 313/6 of French consumer law. However, this rule is
only recognized when the agreement is between professional and non-
professional consumer, but in other cases the rules governing the investment
financing agreement real estate are subject to the general rules of the credit
and sale contract in French civil law®'. Worse still, it is affirmed in the savings
and financial guarantee law of June 25, 1999.

On the other hand, in the Anglo-Saxon legal system, where the domination of
the system of case law gives rise to the soverecignty of the rule of freedom to
contract 7 |

we find that the rules of real estate investment financing are not all of public

order, especially in the American and English legal systems.

49 -Frank Steinmetz & Jean Calais Auloy, Consumer Law, Dalloz, 2006, p.445 and S; J.Smith
& Roger, Property Law, Cases and Materials, Longman, London, 2000,p.754.

50 -Jacques Ghestin, Treatise on civil law, obligations, the contract. Paris, L.G.D.J 1980, p. 80
51- Jérome Huet, discusses civil law, the main special contracts, work crowned by the
academy of sciences and policies, Paris Dupin Ainé, 1980 under the direction of jacques
ghestin, L.G.DJ 1996, p.865 and S; Marie 6noelle & jabard bachelor, civil law, land security,
tenth edition, Dalloz, Paris, 1992, P.75 and §; Francois Collart Dutilleux & Philippe Del
becque, civil and commercial contracts, 3 edition, Dalloz, 1996, p. 693 and S.; Dayot N., sale
of buildings and protection of the purchaser, JCP, 1980, 1-2793;

52 -Real Estate law, and Regulation of the Real Estate commissioner with other relevant

Excerpts from the California codes, California department of real estate, 2006, Alameda
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county, Library ...infinity possibilities, p.13 et seq.; Smith & Keenan's, English law, Eleventh
edition, El. .BS, 1998, p.464;

Because of the domination of banking customs in the regulation of real estate
investment agreements, and in the regulation of real estate financing activity
because these rules are not of a security nature as is the case with the French
legal regime, but there are some rules of regulation of real estate financing
investment agreement designing the role of directive rule and falls within
public order so it must not be upset °°. this remark is well stipulated in
regulation concerning the law of organization of property of the year 1925,
and the Finance Act 2002 in England, and the Banking Act in 1987, and the
Consumer Protection Act in 1987 also the Mortgage Act in 1975 in the U.S.A
concerning gifts and State guarantees in investment agreements of real estate
financing in state and state-guaranteed loans such as loans granted to veterans
of the American army corps. and the financing of real estate transactions for
habitat use guaranteed by federal or union housing establishments, also there
are directive rules prohibiting racism (according to color, religion or sex)
between Americans in operations | granting of credits.

While Egyptian law falls within the rights that their real estate investment
financing law is linked to the rules of public order according to doctrinaires”*
Because the law 148 of the year 2001 of the real estate financing of Egyptian
law insists on the role of the right to secure the consumer who returns as weak
party in front of the financial backer party; therefore the obligation to have
rules of real estate financing law of directive order and public order has been
realized in Egyptian law based on the fact that all the doctrine of comparative
law confirms that the rules of real rights stipulated on real estate property are

of public order. °°

53- Graham Roberts, “law Relating to Financial Services”, 6 TH edition, Le 550, N.5,
Financial Publishing, London, 2005, P;57 and §;

54 llige , gralsll sl g8 dmag ooslall inlynd Jnmall smalgll mpd 925 Jomgs]

55- Beauchard, distribution and consumer law, puf, 1996;

Henry Slous & Jacques Ghestin, "The protection of the weaker party in contractual relations

Franco-Belgian comparisons", L.G.D ], Paris, p.3.
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Section Z. Characteristics and specificities of the real estate investment
financing confract
§1- The characferistics of the legal classification of the real estate investment
financing confract in comparative law
A- The real estate investment financing agreement is a tinancial act. of
successive execution and act of consumpftion:

1) The real estate investment financing agrecment is a financial and
successive execution act:
a) The real estate investment financing confract is a financial act:
The specificity of the real estate investment financing contract is to be a profit-
making act is a financial characteristic, because all the real estate investment
financing activity offers the financial resources for the investor in return for a
financial commission where a bank interest where a share of gain, Following
the association in real estate investment
which leaves to say that the real estate investment financing contract is only
the legal framework which envelops the commercial-financial action by
allowing the financial backer a financial benefit, in all legal transparency,
moreover the idea that the act of real estate investment financing is a financial
act materialized by the fact that the domination of banking and financial
customs on the regulation of real estate investment contracts, especially in the
Anglo-Saxon legal system, is very real.
And among the remarks which gives the financial aspect to the real estate
investment financing contract, and that the practitioners in this field are the
financial establishment which practices the financing activity and also the
securitization, a concept introduced in this legal framework of financing
through the transformation of these agreements into title by the right of
securitization °%; So the investment financing agreement is a financial act that
falls within the means of investment in financial engineering under the

designations and legal tools of the stock market.

56- In Moroccan law the law of securitization of mortgage loans N° 10-98 governs the regulation of
securitization, in Egyptian law in its article 11 of the law of real estate Financing N° 148 year 2001

stipulates the financial specificity of agreement real estate investment financing
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b) The real estate investment financing contract is executed successively:
Contracts are classified in relation to time according to whether time enters as
an element of the obligations born , in instantaneous and successive contracts °* ,
the instantaneous contract is the contract where time is not taken into
consideration to measure the payment in each obligation arising from this
contract °® example the contract of sale is an instantaneous contract because its
obligations are instantancous execution and time does not enter its quantity,
and the relationship between seller and buyer is not a continuous legal
relationship over time *”,

Also the contract remains instantaneous even if one postpones an obligation of
one of the contractors until the future, where one divided the counterpart in
installment of executable payment distributed in the future time, because the
time in these cases is not element due in the obligations arising from the
contract except that he fixes his appointment to execute it ° .on the other
hand, the successive contract is the contract where time is a potential element,
because it produces enforceable obligations at a precise moment in time where
this execution is repeated during the time of the obligations resulting from the
contract °'.

However, in the real estate investment financing contract, time is not an
element but an external element of the agreement because it does not enter
into the quantity of the obligations of the contractors and it does not change
according to the duration of payment. Also the overall costs of the financial
and legal operation for the financing is recognized in advance and the time has
no influence on this operation, but the time in this case is only an appointment
for the performance of the obligations of the contractors, and the monthly
payment is only the regulatory appointment of the payment of the financing,

because the investor can pay the financing in advance in whole or in part.
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In addition, the convincing thing in our approach is that the financial backer
has the right in some cases to be reimbursed, by all future monthly payments
or the rest of the financing, such as the case where the investor has used the
guaranteed real estate or renting it. without the permission of the financial
backer, which means serious damage to the interests of the financial backer®,
and in this case the weather has no real influence on the real estate financing
contract from which it is concluded that the contract real estate investment
financing and an instantaneous act therefore this contract operates by non-
retroactivity in the event of cancellation of the real estate investment financing
contract and the contracting parties return to their legal status before the
conclusion of this contract.

Even if in French law the legal nature of the Real Estate Investment Financing
contract is an act of credit, but the French Court of Cassation has decided in
several decisions that the legal nature of this contract is to be an instantaneous
act, by removing the financial backer's right to interest in the event of a
decision to cancel this contract; following the idea that this contract
contradicts the rules of consumer protection 'the investor' according to article
5 of the law of June 13, 1979 in consumer law and which took the number L
312 / 8 in new law of the right of consumer .**

unlike other doctrinaires insisting on the fact that the qualification of the real
estate investment financing contract falls into the category of contracts with
successive performance. According to them, the duration or time is not an
essential element in the contract but remains important in the designation of
the numerical value of the monthly quota issued by the financial backer for the

benefit of the borrower.

62 -Articles 7 and 8 of the Egyptian real estate financing law and articles 1045, 1047,1048
of the Egyptian civil code.

63 - Jean calais —Auloy & Frank Steinmetz, p.429 and s, p.504 and s, p.511 and s; cass.civ.1
March 9, 1999, D.aff.1999-628 and March 2371999, D.aff. 1999, 754; Stéphane pidlievre
“Law of the building” chronicle, JCP, éd.. .National , N°.47, 1302, 2007, p.22; Cass.civ 1,
March 9, 1999, RD. IMMODb., 2000, p.376. ; Cass.Civ. 1, December 198, RDimmob, 1999,
P.291 and note H.Hugas —Darraspen-F.Schaufflberger?RD immob, 1999-16 No.171 and
Obs and Cass.civ.1, 9 Nov 1999, RD immob 2000P.224
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However, French law on consumer rights requires the obligation in the lender's
offer, a future monthly payment schedule for a period.

So long as the duration of the financing is long, the advances of the lender are
of minimum numerical value compared to the case where the duration of the
financing is small, this numerical value will be high in the opposite case.
Therefore, this real estate investment financing contract is a contract of
successive execution to be determined, whatever the credit, with variable or
fixed interest.

Similarly, English and American law confirms the qualification of this contract
as being a credit contract with successive performance.®*

Therefore the real estate investment financing contract is a successive
performance contract in French case law. Because “we have two legal results
the first is that each monthly payment of the credit follows the regime of the
limitation period apart from other monthly payments and is not linked to the
limitation period of the real estate investment financing contract. the second
result is that the beginning of partial execution of this contract prevents the
investor from having the right to recourse for cancellation of this contract
during a lawsuit initiated by the lender against the borrower in the event of
non-payment of the monthly payment due to the borrower”®, is a decision of
the French Court of Cassation in the legal case of a woman and her husband
who concluded a real estate investment financing contract with a borrower.
and they stopped paying the monthly installments, asking the court of
cassation to cancel this contract. However, the verdict of the judges of cassation
was that the cancellation of contract is only authorized in the case of
qualifying contracts having the right to be canceled before their execution,
however for contracts with successive execution such as real estate investment
financing contracts and or cases where the execution began with the payment

of the monthly installments, the right to recourse to its cancellation is unacceptable ® .

64 -Grant S Nelson & Dale A ‘Whitman, Real Estate Finance law, Fifth edition, Thomson
west, US.A,2007.
65— 17 = 1998 @bk gyl iyl ¢ igigell $oaall mpadl myl w95 ¢

66 - F. Terre, Ph. Simpler & Y. Lequetie, Civil Law: obligations, 6th edition, Dalloz, 1999,
No. 392, P.421 and Cass.Civ, June 1, 16, 1998, Defrenois, 1998, N36,895,P.1413
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2) The real estate investment financing contract is an act of consumption.

a) Scope of definition of the consumer in law:.

The origin of the word consumer appeared in economic sciences, then by its
importance and its granted weight in legal regulation of the relations between
people within the company, one introduced the idea of the protection of the
consumer and the realization of balance in a contractual relationship between
consumer and professional in the legal environment, by extension the
paramount legal interest in the study of consumer contracts. was to identify the
field of definition of the consumer in common law.

The scope of the consumer is well defined in comparative law by consumer or
consumer protection laws such as law 31-08 of Moroccan law which
stipulates in its article 2. “consumer means any natural person or who acquires
or uses for the satisfaction of his non-professional needs products, goods or
services which are intended for his personal or family use”.

So we have three mandatory elements by the Moroccan legislator to specify the
consuier:

a- The consumer is a natural or legal person ©’ (also the Spanish legislator in
legislation of July 29, 1984 concerning the defense of the consumer took the
same element into obligatory consideration °°, likewise the Syrian legislator in
law n ° 2 of the year 2008 concerning consumer protection *’, and the Belgian

legislator in its law of 14 July 1991 on consumer protection " ).
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68-Paissant  (G):«les nouveaux aspects de la lutte contre les clauses
abusives »D.1988,T4,P.255
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70 -Domont & Naert (F) : la protection de la partie faible dans les rapports contractuelles,
Apports Belge », L.G.D/J, 1996, P.222
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b- The consumer is the person who acquires or uses products, goods or
services for the satisfaction of his non-professional needs.

C- Products, goods or services that are intended for the personal or family use
of the consumer.

While other legislations have restricted the legal quality of the consumer to the
simple natural person. As in the case of Canada, in its article one of its
consumer protection law, defining the consumer as follows. “a natural person,
except a merchant who obtains a good or a service for the purposes of his
trade”. The protection measures are intended solely for natural persons.
Partnerships and legal persons are not considered to be consumers within the
meaning of law ', moreover the definition of article 1384 d of the Quebec
civil code reflects the intention to protect the “natural person” consumer,
excluding partnerships and legal persons.

Contrary to consumer protection law, the Quebec Civil Code positively
expresses the purpose of the consumer contract. “for personal, family and
household purposes” with the intention of excluding any commercial purpose.
In practice, despite different terms in consumer protection law. The effect is
similar because the case law had brought out the same elements from which
the protection of the consumer both in the civil code and in the consumer
protection law is reserved for the user of the goods and services usually of an
inexperienced person .”*

However, the French consumer law legislator has defined that the real estate
investment financing contract is a consumer contract if and only if the loan is

within a framework cited by law .

71- L’heureux Nicole , « Iidentification du consommateur , son besoin de protection »,
(1979) 39 R. du B.41 ;Moore Benoit, « Sur "avenir incertain du contrat de consommateur » ,
(2008) 49C. de D.5

72 "Lafond pierre Claude, « Conteurs et ramifications de la nouvelle définition du contrat de
consommation du code civil du Québec », (1996) 56R. du B. 569 ; Jobin pierre —
Gabriel, « ’équité en droit des contrats », Mélange Claude Masse —En quéte de justice et
d’équité, Cowansville ,Editions Yvon Blais, 2003, P. 473.

73- jean calais —Auloy, Frank Steinmetz, op cit p.492 et s
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Also the funder is always a professional person in real estate financing activity
that is why the Egyptian legislator has classified it into three categories (real
estate finance company, banks authorized for this type of financing by the
central bank and public parties which falls within its object the activity of real
estate financing) in article 03 of law 148 of 2001 on real estate financing, also
in French law we find that the French real estate bank since its creation in
1852 is specialized in financing real estate transactions * . in addition to other
real estate financing institutions and banks authorized under the rules of the
French law of 25 June 1999 concerning savings and financial security
(according to article 93)". So the financial backer in the real estate investment
financing contract is professional and carries out financing activity either in
France or in Egypt, on the other hand the borrower is a consumer if he is a
natural person. but in article one of the law of the protection of the Egyptian
consumer n°67 of the year 2006 stipulates that the contract of the real estate
financing is considered as contract among the contracts of consumption if the
person investor contracting that one returned to him service or real estate
financing to meet his personal or family needs.

Therefore the consumer protection rules on Egyptian real estate financing law
are not beneficial for a professional investor as a party to a real estate
financing contract. Thus the beneficiary is only the non-professional
consumer. A conclusion that is inconsistent with French doctrine, which sees in
French law a right that does not prohibit legal persons from benefiting from
the legal regulation of real estate financing in its protectionist sense,

considering the legal person as a consumer " ".

74 —Charles-Albert, “The investments of French savers from 1815 to the present day, P.13.
75- H.heugas-Darraspen, “the reform of land credit companies”, RD IMNED, 1999, P.571
76 -P. Sargos, the jurisprudential doctrine of the Court of Cassation in matters of mortgage,
Rep.Defrenois, 1998, N°.5, P.371
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Now the consumer benefits from the protectionist rules governed by the
French consumer law in real estate financing contracts which have as their
object the realization of professional habitat *" . moreover, article L312-3
(originally from article 114 of law 31-08 in Moroccan consumer protection
law) of French consumer law has excluded professionals from having the
designation of consumer and benefiting from its legal protection”®, also the
French Court of Cassation took the decision not to apply the rules of consumer
protection in this contract which finances companies whose activity is real
estate transactions regardless of the number of real estate which manages in its
activity 47 , except that the parties to this contract may agree that their
contract be governed by the protectionist rules of French consumer law,
because the French Court of Cassation has decided that the real estate
financing contract for professional real estate activity is governed by consumer
law in the event that there is a clause in the contract between the contracting
parties allowing this contract to be governed by the protectionist rules of the
law of consumption "
b) The real estate investment financing contract is a consumer contract.

the consideration that this contract is a consumer contract has legal
consequences, among them the obligation of the financial institution providing
the funds to give the consumer investor a period of reflection on the contract to
propose and respond to him according to the rules consumer protection in
French real estate financing and according to the rules of the Moroccan
consumer protection law 31-08. and also following the articles of Law 67 of
2006 of Egyptian consumer protection and above all to protect it being the
weak party according to the general rules and if only if the investor is a natural
person having real estate financing for a non-professional need such as the

case of his habitat.

77 ~P. Ancel, Manuel de droit de crédit , Zeme édition , litec ,1992,P.13

78- Cass.Civ.1 , loctober, 1994, RD, IMMOB, 1995,P.363 et Cass.Civ. 1,1fevrier,1993,
R.DIMMb, 1994 7p.490 et s

79 - H. heugas-D .darraspen, , D .Schaufelberger, Not sous , Cass.civ .Imars 1999,
J.CP, 1999, 1. N.171.
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Really the financial institution undertakes to inform sufficiently about the real
estate financing operation, its advantages, its disadvantages, explain the
conditions of the financing and its object. which further protects the investor
and makes him a contractor knowing the reality of his rights and obligations.
Even more so, this obligation to inform the real estate financing contract is a
financial act requiring more information to have sufficient protection for the
investor in the context of good faith in contracting

And what enhances this obligation, for example, article 6 of the Egyptian law
on real estate financing which stipulates the obligation to have data on the real
estate financing contract, such as the conditions of consent of the seller and
buyer in the event of the sale of real estate per monthly payment, better still we
will have to have the data on the real estate, its price in advance, the number of
monthly payments, their values and others Indeed.

Law No. 31/08 80 of Moroccan law enacting consumer protection measures,
which constitutes a complementary law to the legal system in terms of
consumer protection. Gives a very precise definition of the operations to which
the rules of the real estate financing agreement are applied.

These are loans which, regardless of their qualification or technique, are
granted in the usual way by any person, in order to finance the following
operations:

* for buildings for residential use or for professional and residential use:

_ Their acquisition in ownership or enjoyment.

_ The subscription or purchase of units or shares of companies giving rise to
their allocation in ownership or enjoyment.

_ Expenses relating to their construction, repair, improvement or

maintenance.

80- The Law No. 31/08 on consumer protection promulgated by Dahir No. 1-11-03 of
Rabaii 14, 1432 (February 18, 211) entered into force on April 7, 2011, Official Bulletin No.
S8
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** the purchase of land intended for the construction of the buildings
mentioned in the professional.

The conditions that must be observed by any real estate financing institution
are.

1- mention the identity of the parties, and of the declared sureties;

2- specify the nature, object and terms of the loan;

3- establish a schedule of amortizations detailing for each maturity the
distribution of the repayment between the capital and the interests.

4- indicate, plus the amount of credit likely to be granted, its total cost, its
overall effective rate, as well as, if applicable, the terms of indexation;

5- giving an evaluation of the credit cost, the stipulations, the insurances and
the real or personal sureties required, for the conclusion of the credit;

6- recall that the sending of the offer obliges the lender to maintain the
conditions it indicates for a minimum period of fifteen days from its receipt by
the borrower. Also, the borrower does not accept the offer until seven days
after he has received it. Acceptance must be given by registered letter with
acknowledgment of receipt,

Also A costly divorce, a dismissal, a precarious financial situation, are all
reasons that can stop the payment of installments. Borrowers then find
themselves in a dead end®', because banking establishments very often refuse

to suspend maturities or impose restrictive conditions on it.

81- Because of Article 243 of the Moroccan Code of Obligations and Contracts stipulating
“...judges may nevertheless, in consideration of the position of the debtor, and using their
power with great reserve, grant moderate time limits for payment and stay of proceedings,
all things remain as they are”, this is the rule of grace period of Islamic law origin;

186 = algull dygi2n Joi dagsbl @mplesll slalll @l siell dgglay 3Bl slassll gt dalul
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Article 149 of Law No. 31/08 on consumer protection stipulates that "the
performance of the debtor's obligations may be, in particular in the event of
dismissal or unforeseeable social circumstances, suspended by order of the
president of the competent court. The ordinance may decide that, during the
grace period, the sums due shall not produce interest. The borrower can now
obtain the suspension of maturities for a maximum period of two years. He has
the right to ask the court that, during these two years, the unpaid sums do not
bear interest.

The borrower must prove his financial precariousness, or a delicate family or
medical situation. This is done through an expertise, and a counter-expertise
requested by the financing institution.

The suspension of deadlines has many advantages. But, things get complicated
when the bank pronounces the forfeiture of the term and that in the same
stride the borrower, having become a debtor, requests the judicial suspension
of the maturities of the loan. "Even if the forfeiture has been pronounced, the
suspension of the debtor's obligations may be ordered", ruled on this subject the
Court of Cassation in February 2015.

Therefore, the real estate investment financing agreement can be considered a
consumer contract if the investor is a natural person and not a professional;
worse still, in comparative law, real estate financing for housing or housing
construction or its development is always under legal protection, which is why
it is governed as a consumer contract **.

So the investor in a real estate financing contract is under a legal mechanism
which establishes the contractual balance based on two principles the defense
of the consumer against an excessive advantage of the trader (bank) and

against the exploitation exerted by the beginner (bank) ** .

82 - CJ. Miller BA, LM, Brainw Diaries M.A.LIM, Consumer and Trading law , Cass. and
Materials, 1985,Bullerm, London,p.352 et S.

83 -JEAN CALAIS-AULOY , « l'influence du droit de la consommation sur le droit civil des
contrats », 1994 Rev. Trim. Dr. Civil 239, 245 .
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B- The real estate investment financing contract is an act between equality contract,
membership contract and its special characteristics

1) The real estate investment financing contract is an act between a contract of equality and
a contract of adhesion

a) Definition of equalities and membership contract.

Before starting to debate, we transcribe the definitions of the equality and
membership contracts such as.

* the equality contract is the contract which is based in its consent on the
effective and legal equality of the contracting parties. In such a way that each
of the parties to the contract can negotiate its conditions and there is consent of
the parties after equal negotiation between the contracting parties. For
example, the contract of sale and rental contract and other contracts ** .

**The membership contract has two definitions, one traditional and the other
recent, the first definition the membership contract is a contract that one of the
contracting parties is subject to the conditions of the other contracting parties
(the economically weak party) and the strong party according to its effective
and legal state can oblige the other party to accept the conditions of the
contract in all its majority without having the right to discuss it or to change it *° .
While the second definition of the adhesion contract is that the adhesion
contract is prepared in advance by one of the parties, defining the effects of the
rights and obligations of the contract in such a way as to preserve its interest
without the other party has the right to negotiate the content of the contract™.
From now on the importance of differentiating between contract of equality
and contract of adhesion is important because the legislator to insist on the
protection of the weak part in contract of adhesion so that one can give to the
judge the power of appreciation in change abusive conditions and explanation

of the doubt in favor of the weak party and others °” .

8457 gm 1998 iyymidantl dmpmall dzalall la alsl¥l yualos Jo¥ayls2ll aylalslll dalell dg kil ygmia cspus masa,

voir MAZEAUD (D) . «le contrat libert¢ contractuelle et sécurité juridique » Defrenois art 36874,1998..

85 T4 = 1995 sgsys ggsell hemaill ylu alg¥l yuloa Jo¥laall aglalys ¥l dalell g kil sew agalyyl doss

CHOLEY, «l'offre de contracter et la protection e 'adhérant dans le contrat d’adhésion » thése
(dactyle), Aix, 1976

8691 (= 19971 iyymilentl siyleall dlaga Gllas Bulym lass¥l ogils pmlic gle angs lasslly mly o3l 925 mta agalysl Juss
87 ~ en législation francaise article 1. 421-6 du code consommation donne ce pouvoir au juge

d’éliminer les contrats illicites et abusives .
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b) The real estate financing contract is an adhesion contract.

Between case law and doctrine, is this contract a contract of adhesion or not?
we find that the case law by its judgment of the court, second instance Colmar
in France refused a report describing this contract as a contract of adhesion
because its conditions are not abusive *° .

But in French doctrine, the current most responded to is that which sees that
the investment financing contract is a contract of adhesion with part of the
case law conditioning that one of the contracting parties is in a position of
fortress with respect to the other party with regard to its economic capacity,
professional experience, its cultural organization, its typical and exemplary
offer to all its real estate financing contracts * .

In addition, French consumer law has considered the real estate investment
financing contract a consumer contract, especially in article L. 312/1 of the
consumer code, which gives it a right of protection as a contract of
membership.

And what reinforces this current the Egyptian law which to give to the
legislator the right to choose the direction of the general committee of the
affairs of real estate financing according to the articles from 42 to 44 of the
real estate financing law n © 148 of 2001 as having the power of inspection, of
subordination on the intermediaries in real estate financing and it concretizes
the models of the real estate financing contracts without the consent of the
financial backer, which demonstrates that this real estate financing contract is
a contract of adhesion favoring the consumer investor in its protection is
guaranteed granted by the Egyptian legislator and by the jurisprudence. From

now on, the same legal formalization is observed in the French legal regime *°.

88- Cass. Com.10 Mai, 1989, RTD.C 1990, 89, OBS.B.BOULOC ; MALINVAUD, PH, «lLa
protection des consommateurs » , D, 1981 CHRON, 49

89 389 g5y 2000 asalill dgysell donall sl a315I dzghll s ¥l 2yl ¥ yuloall @la¥l glas

90" MAZEAUD (D), « la cour de cassation poursuit son ceuvre de dissuasion a I'épreuve de
la jurisprudence en maticre de la consommation » ,Defrénois ,art 36210-149,1995 ; voir
MARTIN (d). « la défense du consommateur a crédit ,RT.D.Com, 1978»
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2) Special characteristics of the real estate investment financing contract.

a) Real estate investment financing contract between civil contract and
commercial contract. There are two types of contracts in private law: civil
contracts and commercial contracts, the latter are those that the merchant
concludes in the event of a commercial transaction with a commercial person,
or not but concludes this contract to have a profit by use of wealth. ”'
Therefore the real estate finance contract is always a commercial contract
because part of the contract is the real estate finance company or a bank. but
for the investor there are two cases of qualification, in the first case when the
investor wants by this contract a commercial business or a commercial service
or productive work we have a commercial contract. and in the second case the
investor does not have a commercial or Professional purpose. the real estate
financing contract is a civil contract. therefore this real estate financing
contract is a mixed contract. Or for the third party who may be the contractor
who built the building the contract is a commercial contract and for the seller
of the building a commercial contract if he has the profession of real estate
salesman.

b) Contract for the financing of real estate investment a contract for valuable
consideration.

This contract is a contract of fiduciary contracts that rely on trust in the
investor for its funding °, and it is considered a contract of contracts that is
based on personal consideration *° saw each party to this contract . borrower
and lender taken into consideration, the economic and legal status of the other

person in the event of contracting.

91 -article 2 of the DAHIR August 12, 1913 of the law of obligations and contracts confirms this
doctrinal definition also articles 4 to 8 of the Egyptian commercial code (law n © 17 of 1999); see G,
Ripert Ch, Lyon —Caen- de ' influence of commercial law on civil law since 1804. Book of the
centenary of the civil code. 1969 P.205 and S; Jauffret, the extension of commercial law to
traditionally civil activities. Mixtures Kayser, T2 P.59 and SP.UF. 1979; iy ¢sll 32 — yeinldll sasa
Jsgslealliluls 95 15 gay sgilallylasll asgmal

92- RIPERT and ROBLOT, Basic Treatise on Commercial Law, L.G.D ], Paris, Volume II, 9 edition,
1981, P.689, N°. 2811.

93 -F. COLLART DUTILLEUL & PH. DELEGECQUIE, civil and commercial contracts, Dalloz, Paris,
1991, No. 27, P. 23 and S; MAZEAUD and CHABAS, Lessons in Civil Law, Volume II, 1 Volume, No.
159, P.89
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This trust between contractors is based on their history in commercial
transactions and their solvency in their previous obligations between them or
with third parties, especially for the financial backer its essential verification
concerning the ability of the investor to pay the monthly installments and
respect his commitment. towards the funder. Because in case of error on the
person of the investor, there is a reason for cancellation of the contract in favor
of the lender.

In addition, taking into account that the sales contract and business contract
according to the general rules are not considered personal consideration
contracts, because the personality of the buyer or the business owner has no
effect, its contracts within the real estate financing contract have become
elements of this contract. With the important interest of the personality of the
investor who will be the object of consideration. So this contract is a fiduciary
contract which considers the personality of the contracting investor great
object of consideration™

From now on, each of the parties to this lender and investor contract poses in
its prior contractual commitment the personal solvency of the other party.
because the stake of the transaction is expensive for all the parties because one
and the other gives sums of money either before establishment investment or in
progress and after accomplishment investment. hence this contract is a
contract of onerous, precise contracts and over-the-counter contracts. Even if
it is believed that it is a formal contract because of the formalities required by
the English, French, American, Egyptian and Moroccan legislators.

implementation phase of this real estate financing contract .

94 1975 iy ymide Y dzaly goall a2 alygi2n dllay splesll o qumsanll Hli ¥l Jotlaa] spam skl
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§2. Specificities of the real estate investment financing contract compared to
other contracts:
A - The real estate investment financing contract compared to the leasing
confract:
1) Real estate investment financing contract and leasing contract.

a) Similarity between real estate investment financing contract and leasing
confract.
The leasing contract is a rental operation of the origins of production
according to a contractual relationship between the lender (leasing company)
and borrower (the beneficiary investor), in return for which the borrower pays
the lender according to a defined period. Which is the time agreed in the contract .
the leasing contract is a method of financing by financial intermediation
because the role of the lender is to finance the purchase of the capital origins at
the request of the borrower, by specifying its technical specifications satisfying
its activity, on the other hand the lender rents its professional purchases in a
non-cancellable period. And in return will receive from the borrower the
value of the lease predefined in the contract without the borrower having the
obligation to buy his origins at the end of the agreed term. However, the
purchase remains a choice among his choices which works with his economic interests.
However, we can see a similarity between the leasing contract and the real
estate financing contract because the profession of the leasing company is the
financing of productive investments, which specifies it as a contract of a
financial and complex nature, hence its resemblance to the contract of real
estate financing , especially in the situation of a real estate finance lease ..
Certainly in Egyptian legal organization we have the financial lease is
governed by law n © 95 of the year 1995 and modified by law n ° 16 of the
year 2001 and considering it a contract independent of other contracts. And
similar with the real estate financing contract because the two contracts are
characterized by three parties. the seller or the entrepreneur, the beneficiary

investor and the leasing finance company.

97 = 2005 iyymileanil iyl sealall sl @lygasll slag¥l i @iyl agalygl @ga3-95
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The resemblance becomes clearer in a real estate leasing contract with the
observation of the same object in both contracts, which is the financing of real
estate leases for productive purposes and the change of owner of the building
for the benefit of the borrower if he so desires. recommended .

Overall other similarities between its two contracts are felt example of real
estate financing contracts (real estate lease case), the borrower is always the
establishment specializing in real estate financing and applies the obligation of
personal consideration of investor in the two contracts . More so the operation
in both contracts is tripartite (company or seller and borrower and lender).

b) Difference between real estate investment financing contract and leasing
contract.

Even if there is a similarity between a real estate investment financing
agreement and a financial lease agreement, we find differences between a real
estate investment financing agreement and a real estate financial lease
agreement in different things.

Among them:. in the case of a leasing contract, the financing granted to the
beneficiary is given at 100% of the value of the capital origins, while in a real
estate investment financing contract granting the investor no more than 90%
of the value of the real estate or construction or development costs, falling
within the scope of the financing.

Better still, real estate leasing charges the beneficiary of the guarantee of the
property of capital origin ”° except that the investor in a real estate financing
contract owns the object of the real estate transaction subject to the financing

with a real estate guarantee. formalizing the real estate property as a mortgage.

96 - GIOVANOILI MORIO, «le crédit —bail-Leasing en Europe, développement et nature
juridique », Litec, 1980,N° 34 ,P.26 ¢t s ».

P.Simpler & F.terre, « le crédit et ses garanties » 1éd, LexisNexis , coll. Juris-compact,
2004,p.346-347.
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Also in a finance lease contract, the beneficiary of the financing does not have
possession but de facto control over the object of the finance lease contract for
the purpose of leasing *" . . Without forgetting that the rental contract is a
contract of trust contracts *° .

Therefore the beneficiary of the financing, if he behaves as the owner of the
object of the leasing contract, he will be in the process of an offense of betrayal
of trust. property (object of the contract) and its behavior as an investor in real
estate, is not an offense and may be a breach of the latter's commitment to the
financial backer.”

The imposing differences between leasing agreement and real estate financing
agreement is that the first is a contract of temporary contracts on the other
hand the second is a contract of instant contracts because time does not fit into
its constitution. In addition, the investor in a real estate financing contract does
not benefit from any tax exemption, on the other hand, in a finance lease
agreement, the beneficiary of the financing is entitled to a reduction in the
rental value of capital origin of the tax base by considering it costs
accountants.

2) Real estate investment financing contract and building sale contract in
future completion (VEFA)

a) Definition and characteristics of the VEFA contract.

In Egyptian law, for example, a special legal organization such as VEFA cannot
be found. Worse still, there is no guarantee rule for the buyer of a building. We
only have a qualification of the VEFA contract in a company contract. On the
other hand, other legislations such as Morocco On the one hand we have
Dahir n° 1-16-05 of February 3, 2016 promulgating law n°® 107-12
amending and supplementing law n° 44-00 relating to the sale of buildings in
the future state of completion (VEFA) (published on 02/18/2016 in BO no.
6440) .

97 -GOYET, “renting and ownership put to the test by leasing and super-financial leases”,
L.G..D.], Paris, 1983, P.5 et s.

98 -ALTER (M), “initiation to the leasing contract, doctoral course, 1985 P.14

99- Articles 7.8 of Law N° 148 year 2001 concerning Egyptian real estate financing
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In this law the VEFA'® is defined as follows "any agreement by which the seller
undertakes to build a building within a specified period and to transfer
ownership to the purchaser in return for a price to be paid by the latter as and
as the work progresses” (article 618-1).

The sale in the future state of completion, also called VEFA or off-plan sale, is a
legal technique allowing real estate developers to pre-sell their programs
before the end of the construction work. This technique also allows them to
finance the completion of the work by advances from buyers. It is also a way
for buyers to pay in several installments for a purchase representing a colossal
amount, to the point of sometimes being the savings investment of a lifetime.
This technique is subject to article 618-1 and following of the Dahir of
Obligations and contracts since 2002 and law n°® 44-00. This law and the
devices it contains having demonstrated some flaws, the legislator took up the
subject and adopted a reform. This reform took the form of Law No. 107-12.
This law also began by modifying the definition of VEFA by specifying that it is
"any agreement by which the seller undertakes to build a building within a
specified period and the buyer to transfer the price to be paid by the latter as
the work progresses". This law intervened in many respects in modification or
in addition to the existing law to date. Law 107-12 brings real substantive
changes to the existing one. First of all, and this is more reassuring for all
stakeholders, the practice of reservation contracts is explicitly authorized by

law.

100 — DAHIR No. 1-02-309 of Rejeb 25, 1423 (October 3, 2002) promulgating Law No.
44-00 supplementing the Dahir of Ramadan 9, 1331 (August 12, 1913) forming the code of
obligations and contracts. (B.O. of November 7, 2002) Law No. 44-00 on the sale of
buildings in the future state of completion supplementing the dahir of Ramadan 9, 1331
(August 12, 1913) forming the code of obligations and contracts this text does not has so far
been published only in Arabic. According to the information, this difficulty seems quite
political rather than legal. The fact remains that the translation into French is nevertheless

important given the sector weighed down by French investors.
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This is an additional point of security for the relationship between promoter
and buyer. The difficulty arises from the fact that the contracts, including the
reservation contract, must be notarized or, where applicable, signed by a
lawyer with legalization of the signature by the president of the court of first
instance. This new formalism, at least for reservation contracts, makes the
practice very cumbersome. By pointing out that the reservation is not
compulsory in Moroccan legislation.

The preliminary contract, well known also under the name of VEFA contract,
remains obligatory from the moment when the construction works reveal the
foundations at the level of the ground floor'®".

In substance, this contract must now provide for the final price of the property.
It is therefore no longer a global price but a price per square meter. The
tolerance of 5% in areas without price variation that existed is no longer
acceptable.

Similarly, it has become illegal to attribute a property to a buyer before any
building authorization has been granted. This constitutes a priori a protection
of the buyers, but it is above all a return to the prohibition to collect funds
before the conclusion of the VEFA contract. Indeed, the attribution of a
property is normally done on the basis of architects' plans which must
necessarily be drawn up before the conclusion of the reservation contract.
Moreover, it would be particularly imprudent to reserve a property without
there being authorization to actually build it.

Changes are planned in terms of the documents to be attached to the VEFA
contract. Thus, the specifications which were already planned before are

modified in their content since they must foresee the estimated date of delivery.

101- The law has largely modified this breakdown by presenting the following terms by
default.

- 5% at the conclusion of the reservation contract (if there is one)

- 5% upon conclusion of the preliminary contract (or 10% if there is no reservation
contract),

-10% at the start of the work and 60% to be divided between the foundation work phase at
ground floor level, the structural work phase for the entire building, the finishing and
procurement phase of the residence permit and 20% at the conclusion of the final contract

and the handing over of the keys.
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Among the annexes to the VEFA contract, it is necessary to note a modification
concerning the deposit which must be provided by the promoter. However, the
terms of the guarantee allowing the good end, must be supplemented by
decree. The vagueness therefore remains in this area.

So we recap on the Main provisions concerning the VEFA.

*Modification of the definition of VEFA as follows "any agreement by which the
seller undertakes to build a building within a specified period and to transfer
ownership of it to the purchaser in return for a price to be paid by the latter at
the as the work progresses” (article 618-1);

*Institution of the nullity of the VEFA if the contract has not been concluded in
accordance with the provisions of this law (articles 618-2 and 618-3);
*Obligation to authenticate the VEFA contract with a notary or to have the
signature of contracts drawn up by lawyers legalized, with the president of the
court of first instance of jurisdiction (art 618-3);

*Fixing of the mandatory information that the VEFA contract must contain
(including the final price and the delivery time) (art 618-3 bis),

* Prohibition, on pain of nullity, to conclude contracts for the assignment of a
building in a future state of completion, before obtaining the building permit,
with the possibility for the purchaser to waive the assignment in a period of
one month and obligation for the seller to return to him the full amount he
would have paid him, and this within 7 days (article 613-3);

*Fixing the validity period of the assignment contract at six months at the end
of which the VEFA contract must be concluded or the waiver must be exercised
(art 618-3 bis 3);

* Prohibition of concluding a off-plan contract before obtaining the building
permit (art 618-5);

*Fixing of the percentages of the amounts to be paid by the purchaser

according to the progress of the work (art 618-6),
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* Nullity of any payment made before the conclusion of the VEFA contract or
the assignment contract (art 618-3);

*Possibility for the buyer to register a pre-rating if the payments he has made
exceed 50% of the price of the acquisition (art 618-10);

*Possibility for the buyer to assign his rights to another person, subject to
informing the seller (art 618-13);

* the conclusion of the final contract after obtaining the residence permit or
the certificate of conformity and preparation of the land titles and payment of
the remainder of the price (art 618-15 and art 618-16);

* in the event of refusal by one of the parties to conclude the definitive
contract, there are penalties (art 618-18).

On the other hand in French legal organization we law n © 3/67 of January 3,
1967 which concerns the VEFA contract without giving a definition '°“a this
type of contract until the law of the same year produced in June 7 we have
defined this contract in article 1/1601 of the French civil code being a sales
contract, This is a strong reaffirmation of one of the major differences with the
VEFA regime in Morocco for example. In the latter case, in Morocco, the
transfer of ownership only occurs at the end, so in France the VEFA constitutes
in itself a transfer of ownership. Under the condition of being under
construction according to the legislator, this contract obliges the seller to

construct the building within a period defined in the contract'®.

102 -SAINT-ALARY (R), “the sale of building to be built and the obligation of guarantee for
construction defects”, JCP, 1968, N°102146, P.9 and S; WILLIAM B. BRUEGGEMAN &
JEFFREY D. FISHER, “Real estate finance and investment”, 12TH edition, Mc Graw-hil/Lrwin
2005, P.406 and s and 429 and s

103- JESTAZ (PH), “variations on the concept of completion in the sale of building to be
built”, RD immob, 1982, P.336;

MEYSSON (P) &TIRARD (M), “sale of building to be built”, JUR. class. construction, fasc 82,
No. 6; Cass .civ 3, May 20, 1980, Bull .Civ ,N°.104 ,P.76,D.1981, IR,P.409, obs FMOGIN.
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We note that the VEFA contract and the FII contract are similar in that they are
a means of appropriating property and building buildings, so in this context
we have a great resemblance. but we are concerned with the main element of
the two contracts, we have a difference between the two because in the first we
find that the essential element is the seller's obligation to build the building
during the designer construction period. hence without this element the
contract is no longer a VEFA contract, for the second the mandatory element is
real estate financing, so a very glaring difference between the two contracts is
felt but not felt in the case of purchase financing in course of completion
because the organizing rules of the contract are difficult to determine,
especially as an example of Egyptian law in the existence of special regulations
of the real estate financing agreement in Egypt, but in France we have no
problem in this case because the rules of the consumer protection is the most
practiced in real estate credit, also the rules of sale of building under
construction which is a real estate credit contract, are always under consumer
protection.

However, the VEFA contract loses its notoriety as a contract but becomes an
element of the legal elements constituting the real estate financing contract.
This can be seen in Egyptian law, because in this last contract the obligation of
the creditor the financing and the obligation of the seller the construction of
the real estate within a defined period and to pass the property to the investor-
buyer by respecting the legal clauses which organize the borrower-creditor
relationship, by respecting moreover the law of real estate financing number
148 of the year 2001 and the rules of the sales contract and company contract
%% in respect of the rights of financial backers as is also the case in the Anglo-
Saxon legal regime, especially in the USA, such as the financing of land

division projects and development projects'®’.

104 GRANT S.NELSON & DALE A. WHITMAN , “real estate finance law”, fifth edition ,
Thonsen ,west , US.A, 2007, P.502 et s .

105 le Droit des obligations et contrats marocain a régit le droit de la société contractuelle
d’article 982 au article 1091.
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B- Real estate financing contract, partnership contract and furniture financing
confract.

1) Real estate financing agreement and partnership agreement.

Companies allow the exercise of either commercial or civil activities they are
governed by law n °© 20.05'°° in Moroccan law, in France they are governed by
the commercial code and civil code, and particularly for civil societies law n ©
66-879 of November 29, 1966 relating to professional civil companies,
however we have the simplest definition of the partnership contract is that of
article 505 of Egyptian civil law being: "the partnership is a contract or two or
more persons s require that each of them will be a shareholder in a financial
project, giving a financial or service share in order to distribute any profit or
deficit of this project'. This contract can only be created by a contractual
formalism dictated by law (article 507 of Egyptian civil law).So the contract of
partnership is a contract of good and formal with a resemblance to the
contract of real estate financing in the event of association of the lender and
borrower in a project with one giving the land and the other the financing, or
a is in charge of construction and at the end sells the real estate with the
distribution of the profit between the partners. Carefully this finding of
resemblance is not absolute because there are differences among them the
partnership contract is a formal contract. While the investment financing
contract is a consensual contract. Hence the partnership contract is a means
according to the general rules in private law for the financing of real estate
transactions in addition the real estate financing contract and partnership
contract are different by the incompatibility of their characteristic elements.
definitions and themes.

In addition, in a real estate financing contract, the borrower is specified by
law, all other people do not have the right to borrow in this area of financing.
Contrary to the partnership contract, anyone can be a partner. In real estate
financing contract the obligation of the borrower is bound by a reimbursement

of the investor.

106 - Including Law No. 17.95 relating to limited companies, Law No. 5.96 (on the collective
society, the simple limited partnership, the partnership limited by shares, the limited liability

company and the joint venture), and the law No. 13.97 relating to economic interest groups.
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While the partner in partnership contract is obliged to give a real financial
share, or a service. Also there is a distinction between the obligation of the
borrower'°” and the obligation of the partner because for the latter he can
support the deficit or for the first he does not support the deficit.

2) Real estate financing contract and furniture financing contract.

The real estate credit agreement is a contract for the loan of a sum of money
which generally falls under common law. except that in Moroccan law the law
31.08 concerning the protection of the consumer has put a panoply of clauses
protecting the consumer and introducing the field of application of the
financing of real estate investment from article 112 to article 141, and
declaring the qualification of loan being real estate investment financing is all
financing transactions of:

* Buildings for residential use or for professional and residential use:

~Their acquisition in ownership or enjoyment;

- The subscription or the purchase of shares or shares of companies giving
vocation to their attribution in ownership or enjoyment;

-Expenses relating to their construction, repair, improvement or maintenance
* The purchase of land intended for the construction of the buildings
mentioned before '°°.

This definition of real estate credit or real estate investment financing was
legislated in January 2011 in law 31.08 after years of waiting and application

of the law of 17 December 1968'" governing real estate credit .

107 - Martin (d); “Consumer protection in credit transactions”, Gaz. Pal. 1978.1556;
-Moury (j). “Of the indivisibility between obligations and between contracts”, RILD.C., 1994.
-Piedlievre, “Building Law”, contraction, JCP. ed. National, N0.47,1302,2007
108- According to Article 113 of Law No. 31.08.
109 - Royal Decree being Law No. 552.67 of December 17, 1968 (Ramadan 26, 1388) concerning
real estate credit, construction credit and hotel credit, Official Bulletin No. 2931 of January 1, 1969.
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This legislative awakening after a decline in real estate investment financing
forced us to compare the two movable and real estate financing in French law;
which is more advanced than Moroccan law in the matter and of which this
context it defined the mortgage contract being a loan contract in article ¢ 1905
of the civil code, from now on it no longer has the nature of a contract real''°.
The rules of common law governing the formation of contracts stipulated by
articles 1108 and following of the Civil Code, also consumer law containing
rules derogating from common law in order to enlighten and protect the
consumer in real estate investment financing.

The scope of the provisions of the Consumer Code relating to real estate credit
appears rather general with regard to the persons concerned than that of the
provisions concerning personal property credit are precise, even if in both
cases, the parties concerned are the credit institutions and people who
habitually contract loans.

Yet by declaring applies to loans regardless of their qualification or technique ', the
result is that the code applies to all credit transactions which serve to finance
any of the transactions covered by its articles.

On the other hand, for the credit to be subject to the code, it must be used to
finance one of the operations listed by it, namely for buildings for residential
use or for professional and residential use. :

- Their acquisition in ownership or enjoyment;

- The subscription or the purchase of shares or shares of companies giving
vocation to their attribution in ownership or enjoyment''*;

- Expenses relating to their construction, repair, improvement or maintenance

110- Cass. 1st Civil., May 27, 1998, Bull. civil. I, no. 186; D., 1999 194, note BRUSCHL

111 - Article L 312-2 para. 1 of the consumer code.

112 - for the application of the provisions of the Consumer Code to acquisitions of shares in
companies allocating buildings in timeshare enjoyment, v. Civil. [, June 27, 1995, Bull.civ. [,
no. 287, p.200, Dr. Soc. October 195, n°186, notes Bonneau.
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On the other hand, excluded from the scope of the said code are loans intended
for the financing of buildings for exclusively professional use as well as those
granted to legal persons governed by public law and those intended in any
form whatsoever to finance a professional activity (art L312- 2 and 3,
consumption code).

The parallel between personal property credit and real estate credit can be
pursued on the ground of the system. this is how, as with personal property
credit, information relating to real estate credit is both general and specific, the
code regulating both the content of the advertising''® made to promote the
transactions which are subject to it and the content of the preliminary offer
intended for a possible borrower''* and which does not have to be repeated in

the event of renegotiation of the loan'"”

. Similarly, like the rules governing
personal property credit, the code establishes, with regard to real estate credit,
a link between the credit contract and the main contract and organizes the
protection of the borrower during repayment. The identity between the
mortgage loan and the mortgage loan is not total.

The code has provided in the personal loan for the benefit of the borrower, a
right of repentance, such a right has not been identified in the real estate field,
but its protection is ensured by the period of reflection which is required of it |
The borrower can only grant the offer ten days after he has received ''° .

In personal property credit, the interdependence of credit and sales contracts is
reflected in the rules relating to the effective date of the contracts and in those
organizing the resolution of the credit contract as a consequence of that of the
sales contract. Interdependence provides different aspects in the real estate
credit field based on the resolutive ''‘and suspensive conditions and the
insurance contract. worse still In the case of mortgage loans, early repayment

does not give rise to any compensation,

113- Art. L. 312-4 to L 312-6 of the Consumer Law Code

114- Art. L312-7 and L. 312-8 of the code.

115~ Court of Cassation Civ. 1, January 6, 1998, Bull. civil. I, no. 5, p.3;

116 - Art. 312-10 par. 2 of code

117- Art. L 312-12 para. 1 of the code: civ. 1, July 7, 1998, Bull. civil. I, no. 242, p.169.
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par contre en cas de crédit immobilier le contrat de prét peut préméditer une
indemnité au titres des intéréts non encore échus qui ne peut sans préjudice de
Papplication de larticle 1152 du code civil , dépasser un montant qui
dépendant de la durée restant a terme du contrat , est fixée suivant un baréme

reconnu par décret ''° .

118 - Art. L 312-21 al.2 of the consumer law code
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CHAPTER TWO .

Doctrinal and legal concepts
Real estate investment financing
In Islamic banking law
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Islamic banking doctrine is a branch of Islamic law that requires specialized
training and study composed of Islamic Shariah and banking law such that the
researcher in this discipline must be legally multidisciplinary in common law
and Islamic law. in order to approach the subject of Islamic banking doctrinal
research with effectiveness, efficiency and good scientific synthesis avoiding a
minimum risk of bad suggestion and an erroneous conception of thematic
research in Islamic banking law, otherwise we will fall into poor Islamic
banking research, especially French-speaking becoming a reference
cornerstone in Islamic banking law because A French-speaking jurist, with a
French university education, finds himself in this type of work confronted with
difficulties of several kinds. He must first of all develop a priori knowledge of
the Arabic language and Arabicized Islamic legal sciences. In perspective
Whether it is positive as many jurists can be with works extolling the merits of
an idealized Islam, or without this recommended development we will have
negative research in Islamic banking law, leaving aside the richness of a
protean millennial culture summed up in the outrageous and overly vindictive
practice of Muslim fundamentalism %",

So venturing into research on concepts and the emergence of Islamic banking
doctrine necessarily begins with the in-depth study of the sources of Islamic
law of business relations which are detailed Islamic rules and shaped based on
the Koran, Sunnah and doctrine of Muslim jurisconsults treating the design of
business relationships between individuals according to total respect for
Islamic Shariah and righteousness in business transactions suddenly ingenuity
in research could direct towards the sources of Islamic finance law, which
includes financial services and financing transactions primarily implemented

to comply with Shariah principles.

108bis -«Comparative theory [..] requires scrutinizing legal discourse for signs of Bias. The
comparison is thus likely to free legal reasoning from certain paralyzing conceptual
shackles by opening the door to other reading grids. » MUIR WATT H., « Subversive function

of comparative law », International Review of Comparative Law, 2000, N°3, p.503.
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In order to lead to business relations ending in a sharing of equitable material
gain between subjects of a society. By submitting to the purposes and
approaches dictated by Islamic law and Islamic banking law without deviating
towards transactions prohibited by Sharia '°” , Sharia or Islamic law is today
the most important source of Islamic finance law. Even if it can be a partial or

110

total source depending on the society, Defined and traced by the Koran " and

the Sunna '

of the Prophet, it affects all sectors of society since it organizes
them in all its guises: personal, family, social, financial, judicial, environmental.
And that it regulates the public and private affairs of the lives of Muslim or
non-Muslim individuals in a Muslim or non-Muslim society.

Islamic law obeys principles, which make it possible to grasp this discipline in
an enlightened way, especially the science of the foundations of Islamic law. In
this fact, the law is conceived as a principle authorizing a comprehensive and
appropriate use of Islamic jurisprudence, which itself is derived from Islamic
law. The believer is bound to maintain five sacred purposes: life, religion,
sonship, dignity, and property.

Knowledge of Islamic law and specifically the law of Islamic business relations

is essential to the practice of Islamic finance and Islamic banking.

109- M.wassili defined sharia as: “a set of canonical and social rules revealed by god to the
prophet Mohammed with the aim of organizing relations between men and providing
prerogatives and rights for them”, the rules Civil and Commercial Relations in Sharia, Cairo,
Et-Tawfiqyya Bookstore, 1997, P 13 .

110 -The Koran has about 10 that relate to the constitutional organization; 70 verses
relating to personal status; 10 to economics and finance, 70 relating to “civil law”; 30
relating to criminal law; judiciary; 25 to “international law” and 13 relating to the
procedure .

111 On the other hand, secondary sources, based on human reasoning, which include the

consensus of jurists, analogical reasoning and interpretation.
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From the point that ethics, good manners and moral behavior are the essential
rules in Islamic business relations plus the principle of aman -ah'', a
fundamental notion in social relations and financial transactions. By virtue of
which the believer is the one who observes the commitment in relation to his
partner in a business relationship, especially in a credit commitment''”.

The law of Islamic business relations is divided into three branches: the first
consists of regulations and decisions relating to criminal and political law; the
second is the legal provisions concerning the family and finally the third the
regulations and decisions related to contracts and conventions, commercial
transactions, and exchanges. From this last branch of law of business relations
are born the fundamental principles of finance Islam which was born at the
dawn of Islam following the revelation of the Holy Koran to the Prophet
Mohamed, in the 7th century AD. Thus, out of a total of 6219 verses revealed
over 23 years, about ten relate to the divine instructions to be adopted in
matters of commercial transactions and finances. Framing commandments
relating to prohibition, equity, and good faith. And as anti-Islamic values
practices have been made illicit such as the creation of money from such
money we have the prohibition of loan sharking, of the unexpected, of
uncertainty in trade and speculation. Offering the opportunity to create an
Islamic finance built on a system that includes a legitimate Islamic business
sector.

this is why Islamic finance is constituted thanks to the juxtaposition between
financial rules and the commandments and Islamic wisdom of origin: Koran,
Sunna, and interpretation of Muslim jurisconsults (by instruments. customs,
consensus, analogy, approval, adaptation for common interest, and reasoning).
Producing Islamic finance governed by Islamic business law and mechanized

by modern financial science.

112- Sunnah and secondary sources,
113- “its etymology” crédere, which means confidence. » A. Berrada:. Banking and credit
techniques in Morocco .ed. SECCA 1985 p 255.
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The main objective of Islamic finance law is to bring financial practices into
line with what is encouraged by Sharia in order to meet the financing needs of
investors who reject “classic” or “conventional” finance''*. And the most
important aspect in Islamic finance law is the practice of risk sharing.

Giving a doctrinal framework specified by concepts of bank financing by debt
contracts or investment contracts respecting Islamic law. And decidedly to
assimilate real estate investment financing in Islamic banking law or Islamic
finance law will answer the question what are the doctrinal and legal concepts
of real estate investment financing? By studying the sources of financing law in
Islamic law (section 1) and the legitimization of investment financing by

Islamic banks. (section 2)

114- The growth rate of the sector is estimated between 10 and 15% per year, according to
a study by the consulting firm McKinsey the wealth of investors in the Gulf region would
reach 1500 billion dollars among them 20 to 30% could opt exclusively for Islamic
financial products and even 50 to 60% if they have characteristics equivalent to those of
conventional products. See SERHAL Chucri Joseph, SAINT MARC Gilles, “Islamic
securitization: how to access a new base of investors”, Revue Banque et Droit, 2006, N°109
p- 29 and JOUINI Elyes, PASTRE Olivier, Jouini and Pastré report submitted on November 13,
2008, Challenges and opportunities in the development of Islamic finance for the Paris
marketplace, Paris Europlace, 2008, p. 6: “by 2020, this market should represent 1,300
billion dollars (i.e., by way of simple perspective, the equivalent of a third of the capital of all
the world banks in 2007 or the equivalent of half of the market capitalization of the
Financial Center of Paris today). ; Christine Lagarde, then Minister of Economy, Industry and
Employment, praised Islamic financial ethics in her speech on November 26, 2008, at the
2nd French Islamic Finance Forum organized by Secure Finance and the Franco-Arab
Chamber of Commerce in Paris. ; STIGLITZ Joseph, Press conference by the Chairman of the
Committee of Experts on the reform of the international monetary and financial system,
Press release, March 26, 2009, New York, United Nations Organization,. “Joseph stiglitz has
recognized the interest of the Committee to Islamic finance. First of all, he said, Malaysia is
the South-East Asian country which, at the time, best managed, and ethically, the Asian
economic crisis. “, “It would seem that Islamic finance has kept in mind that for a financial

system to work, it needs, at its base, real liquidity”.
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Section 1- Sources of Islamic financing law

§1. Fundamentals of Islamic financing law

A- Principles of equal financing in Islamic law '*°
1) Equality from a religious point of view:
The prophet said "believers are equal". This means under Islamic law that any
individual believer is linked to another believer by an affinity of brotherhood
and equality before Muslim society, thus this principle of non-preference of
one on the other, takes on a special dimension if it is in the field of contractual
relations. A believer must be sincere and cooperate with his brother by moving
away from selfishness according to the words of the prophet "no one can claim
to be a believer if he does not love for his brother what he loves for himself. .
And by virtue of this principle, usury has been considered by the rules of the
Sharia as a means which promotes inequality. The verses relating to its
prohibition in the Koran are preceded by verses which encourage individuals
to cooperate and show solidarity. Mutual by reassessing charity for the most
disadvantaged.
2) Social equality
Wealth should be harnessed for the benefit of all members of society. The
capital must in turn benefit the one who holds it and also who makes it fruitful.
a source of social inequality and will concentrate wealth in the hands of a
minority. However, in Islamic law wealth can in no way be a source of social
inequality. It is only a means to achieve an end, namely the well-being of

society as a whole.

115-The law is presented by two schools, sometimes as an ideal, sometimes as a realism. In
the law being normative discipline, the conception of law is ideal of the world. So there will
be a solution of rational origin of law.

suddenly Islamic law is an ideal law because all its norms are of divine origin.
while the school of realistic law declares that the law would result from the human will
because god left men free to promote the legal rules as they please. Supported by the English

Hobbes who will found the law on a single source. social contract, thus striving to secularize

the law.
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3) Equality from an economic point of view:.

Islam managed the economic market of Muslim society in order to establish an
egalitarian society. In this sense, the prohibition of interest, for example, finds
its foundations in the idea that the Muslim must not abuse it vis-a-vis -vis his
Muslim brother or others, namely that the goods and wealth belong to god and
that the subjects of god are only holders: "A god says the Koran all that is in the

heavens and all that is safe earth”''®

.. Wealth is not a cause of superiority and
economic power, it must be circulated in an economic-financial circuit framed
by what is permitted by Sharia. and must be spent in the licit of the sharia
while remaining essentially a means to help each other and help the poor. in a
coordinated and cooperative way so that they become actors benefiting from
the financial and economic system without being excluded and disadvantaged
by the rich social stratum in the economic market.
A priori in Islam, economic activity is exercised only in accordance with
religious and moral precepts following the order of the god.: "Do not seek in
what god has brought you the final resting place and do not forget your quota
depart in this life and be beneficent as God has been beneficent to you”'"".
These precepts constitute a component of economic life determined by the
temporal and the spiritual without one prevailing over the other.
Equality in Islamic economy is more noticeable in the contractual field of
commercial business, falling within the notion of balance of services between
the contracting parties. Because some modern authors have stipulated the
theory of attrition to a great extent ''®.
So any contract in which there is exploitation of one of the parties, and in any
operation by which a person exploits the weakness, the ignorance, the need of
the contracting party to impose on him obligations that do not equalize the

benefits: we have the Wear prohibited by Sharia.

116 - Surah Al Bagara verse 284
117- surah AL KASAS VERSE 77
118- Farouk annaabhan. “the notion of usury in the light of contemporary economic and

social developments” (in Arabic) Rabat p 107 and S
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B- Principles of justice

1) Justice from a religious point of view:
Relations between believers must be in a spirit of equality because the Sharia
does not differentiate between believers. A Muslim cannot afford to unjustly
appropriate a property or his brother's property, he must cooperate with him
and move away selfishness according to the instruction of the prophet: "no one
can claim to be a believer if he does not love for his brother what he loves for

himself" '?

.and if a Muslim seeks to take advantage of the need of his brother
to subject him to embezzlement he has committed an act of injustice.
The Koran encourages the union of Muslims and animates in them the feeling
that they belong to a community charged with a mission according to what
God said: "you are the best community that has been designated for men, you
command the good, you proscribe the evil and you believe in god” '*° . but
usury is considered as a means that creates the spirit of hatred it is caused by
this that our prophet prevailed equity in business relations between Muslims
and he condemned any profit derived directly or indirectly from any civil or
commercial practice.

2) Justice from a social point of view:
The prohibition of usury and interest by Islamic law aims to produce social
justice between the holder of capital and who intervenes through his work
because, contrary to the equality of capital and work, a consistent situation
arises has lowered the values and raise the price of materials by promoting
social disparities and channeling wealth without risk or pain into the hands of
a minority.
Capital becomes a source of social injustice, a means of exploitation of the
individual and an instrument of unjust domination. It is this result that the

Koran to proclaim its avoidance when God said:

119, 0lagfl aylids @slagll gpam amsil agay Lo ¥ siny s aimal age ¥ 5 I8 = il ot il ot

120 Surah verse
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so that the riches with which God has endowed you, do not simply circulate
among the rich among you and so that the days of glory and prosperity follow
one another in a circuit affecting all men”'?".

3) Economic justice:

In Islamic law, the prohibition of interest in a financial relationship between
creditor and debtor aims to achieve justice, from an economic point of view.
On this aspect, the creditor whose financial funds are used for investment
purposes must derive an appropriate part of the profits, rather than the pre-
established amount of income represented by the interests and if the
investment accumulates losses, he must also assume these losses. .

But it will be exhaustive on the part of the capital holder to ensure profits
without risks or penalties; Sample Loan Agreement Capital and labor belong to
one person who if the lessee uses them at his own risk. if the capital has just
deteriorated it is exclusively for its own account. if we want to make the
practor participate in the profit made, we must at the same time make him
participate in the loss suffered.

Islamic law has prohibited hoarding because in Islam wealth is not meant to be
a source of economic power to be tied up. wealth must be spent in the direction
dictated by god to help others and also allow them to earn according to god: "to
those who hoard gold and silver without spending them in the voice of god
announce a painful punishment a day these metals made incandescent with
the fire of hell will be applied to them on their sides and their back here is
what you collected for yourselves therefore savor what you have hoarded » ' |

In the Islamic economy, money has a value over time which is uncertain and
variable in nature, which cannot be predetermined.

Unlike the classic economy where money has a value recognized hastily over

time by adding interest

121- SURAH verse
122 - SURAH ATTAWBA verse 34
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Indeed, the use of a predetermined interest has one result: an inequitable
distribution of risks between the parties concerned. Similarly, monopolies are
not permitted by Islam because the possible exploitation resulting from an

inequitable distribution of risks is evident here."*®

123 Hamid El Gabid, les banques islamiques ¢d ECONOMICA 1990 p 30
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§2. The Guiding Principles of Financing in Islamic Law
A- Prohibitions in financing in Islamic law
1) The general prohibition on credit in Islamic financing
a-general prohibition domain definition
a.1- The evolution of the prohibition of usury through the different
monotheistic religions
a.1.1- Interest through monotheistic religions.
Interest is at the heart of economic activity, more particularly in that of the
banker, it is as old as the world '**. At a time when the phenomenon of interest
was less known and where there was little reflection on the issue, the great
philosopher Aristotle condemned interest by writing: “Interest is money which
begets money and. ., of all acquisitions, it is the most unnatural. A hundred or a
thousand pieces of silver or gold materially remain at the end of a year what
they were before, they do not make children; rather, they experience a slight

loss through use and expense...”"?.

The banker is a trader who speculates on money and credit'?°.

124 -P. Gruson, Interest rates. Understanding the value and return of a financial security,
Dunod, Paris 1992, pp. 42 and later; In the absence of conventional interest stipulation, the
loan is granted free of charge...Civ. 1, 26 Nov. 1991, Bul. Civil. I, no. 335.

125 - Aristotle, The Politician, trans. J. Aubonnet, ed., les Belles Lettres, 1968-1973, Book I,
chapter IIL p. 23.

126 - G. Ripert and R. Roblot & Ph. Delebecque and M. Germain, Treatise on commercial
law, t. II, 16th ed., LGDJ, no. 2216. Cf R. Routier, Obligations et Responsibilities, Dalloz, 2008
pp. 40-41, the author lays down the principle in matters of credit, “it is precisely that there
is no right to credit. No one can therefore by virtue of this principle force a banker to grant
assistance against his will. This solution is logical from an economic point of view because
the banker to whom funds have been entrusted must not manage them lightly: if solvency is
not considered sufficient, the banker must be able to freely decide not to contribute , and
this assessment of customer risk must belong to him”. Cass .Ass. full. October 9, 2006,
Dalloz.06 Jur. p. 2933, note D. Houtcieff; JCP G. 2006 II, 10175, note Th. Bonneau "except
in the case where he is bound by his previous commitment, the banker is always free,
without knowing how to justify his decision which is discretionary, to offer or grant credit

whatever in either form, to abstain or refuse to do"
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In addition to its place in the banking sector, interest plays an indispensable
role in maintaining the employment cycle, because through interest the banker
will be remunerated and will inject money into the credit circuit, the more it is
with interest that he insures a certain number of risks related to his activity.
Although it has been replaced in the Islamic banking system by the principle
of profit and loss sharing, interest remains well known in all societies, however
primitive and ancient it may be, traces of it can be found. This universality of
the phenomenon is manifested by the fact that it has been the subject of studies
and reflections not only in all the Monotheistic religions but also among the
great philosophers'’,
Since the first experiments in economics and finance, history has been marked
by a persistent polemic on the question of interest (formerly called usury)
across religions and currents of thought. This is why Islam, by prohibiting the

128 All monotheistic

129

practice of interest, does not constitute a precedent
religions have strongly condemned the practice of interest
This unanimous condemnation is justified by the legalistic character of Judaism
as well as that of Islam. The latter take into account the relationship between

man and God in their daily life.

127 - Aristotle, K. Marx. This similarity on the prohibition across religions is justified by the
root of the word riba and ribbit, also designating interest in Talmudic law. riba in-dicates, in
both cases and means "a lot", " too”, see I. Chapelliere., Ethics and Finance in Islam,. p. 92;
and. A. Toussi, The interest rate in the Islamic financial system, Harmattan 2010, p. 8.

128 - G. Causse Broquet, Islamic banks, p. 13.; 1. Chapelliére., Ethics and Finance in Islam, p. 91.
129 - 1. Zeyyad Cekici, “The prohibition of interest and Islamic credit transactions in
France” Revue Lamy Droit des Affaires, October 2008, p. 1.

“The Christian and Muslim religions agree to recognize usury as a sin for three reasons: time
belongs to God and must not be sold, it is the notion of delay that is reprehensible here; To
collect interest is to show idleness, but work must be the source of income, as Calvin said.
“work is a thing so good, so divine (...) which makes the body vigorous and strong”. , G.

Tribou, the Muslim Entrepreneur, Harmattan, 1995.
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Unlike Islam and Judaism, Christianity is primarily a moralistic religion'*® and
the prohibition of interest was primarily intended to moralize the economy
with the establishment of a just and equitable society. This moralistic character
only reinforces the prohibition of interest, which justifies the ethical and moral
foundation "' .

For canonist authors '** drawing inspiration from the Bible and the Gospel to
develop a certain number of arguments. The same notion As with the Greeks:
"money can only generate money through work", but if there is a surplus it
must come from work and not from money itself. “Money does not breed
money”'*°. Their second argument takes into account the distinction between
fungible and durable goods. And money is a consumable good, which
disappears through use or through consumption. Hence they found it hard to
conceive of making people pay successively for a thing and its use, which are
inseparable. In their third argument they agree with the Muslim religion, on
the fact that time belongs to God, so we cannot make someone pay interest by
the mere fact of the passage of time'**. Interest pays for a common good for all,
time “usury is the daughter of time” but time belongs to no one except God, so
we cannot lend it. This doctrine even went so far as to qualify the debtor who

pays interest in return for a loan as a man who is not free."*®

130 -S. A. Aldeeb AbuSahlieh, “Interests and Banks in Jewish, Christian and Muslim Law”,
Lecture at the Faculty of Law of Luxembourg, March 10, 2010, p. 7.

131 -F. Guéranger, Islamic finance, an illustration of the finance of ethics, p 78.

132 -The appellation of canonist comes from the word “canon” which, according to the
Christian meaning,

Signified rule or norm. Towards the middle of the third century, the word was used to
designate the

doctrines officially recognized by the Church. Later it was used to designate

collectively the list of books called holy scriptures. The term cannon also designates

the catalog or register of Saints.

133 -Aristotle, Politics, trans. J. Aubonnet, ed., les Belles Lettres, 1968-1973, Book I, chapter
I1L p. 30

134-M.Thiam, “Time in the outcome of bank transactions: The case of Islamic banks”, Law
and Religion Directory, Aix-Marseille Vol. 6, Volume 1, 2012-2013, p. 565.

135 -Saint Thomas Aquinas, nicknamed the angelic doctor and Italian theologian who is

one of the main Catholic theologians “Encarta Encyclopedia”
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a.1.2- Easing of the condemnation of interest.

Despite all these prohibitions and attacks on interest, lending at interest has
continued to occupy a significant place in the economic system of many
countries'®®. Yet for a long time, France had always remained faithful to this
prohibition"®”. French civil legislation was, moreover, for a very long time
considered to be the strictest in Europe at a time when all its neighbors had
validated interest-bearing loans in all their forms"®®.

French law was faithful to the Catholic ideology of the time'®®. Calvin was the
first theologian of the modern era to morally legitimize the practice of lending
at interest. According to Calvin the Bible condemns interest where charity
should manifest itself, it does not speak, on the other hand, of another practice,
called "the loan of production", that is to say the type of loan that 'requires the
expansion of a market and which does not fall within the scope of the duty of
charity"*.

In opposition to this Calvinist opinion legitimizing the practice of lending at
interest, the Catholic Church continued to prohibit this practice. It only lifted
the ban on interest by canon 1543 of the 1917 Code of Canon Law."*!

136- Quoted by Ph. Bazard, The riba and the monetary conception in medieval Islam (VIIth-
Xllth century), memory of DEA, Paris 1 Year 93. p.16 the author does not cease to perceive
in the interest an absolute rent, because of the distinction between absolute voluntary
agreement and conditional voluntary agreement.

137 -A. Lapidus, “Doctrine of usury and theory of interest”. Contribution presented at the
2nd International Day of Monetary and Banking Economics, Nice, June 1985.

138- P. Gruson, Interest rates understand the value and yield of a financial security, Dunod,
Paris, 1992, p. 14.

139 -F. Aftalion, P. Poncet, Interest rates, Presses Universitaires de France, 1984, p. 3-4.

140 -R. Denis, “The remuneration of capital in the light of the traditional doctrine of the
Catholic Church?”, in: Catholica, n°86, winter 2004/05.

141 -It was with a law of 1789 promulgated by a decree of October 12, 1789, that France
had formally repealed the prohibition of interest and fixed the rate of the latter at 5%.
Decrees n° 2002-927 and 2002-928 of June 10, 2002 established domestic law in
accordance with Community law, Banking and Sept-Oct. 2002, p. 44.
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At the same time, England was the country where the legalization of the
practice of interest had taken place without doctrinal agitation'*. The
development of its industry and the growth of its commerce were a corollary of
the collection of interest.
Italy, which was a country where the Church had a great influence, had a
strong place in European commerce. Its hybrid position making this country a
place of worship but also a commercially sensitive European platform, had led
the legislator to favor the practice of interest. Its economic development meant
that this country could not live without an economy based on the practice of
interest'*.

a.2- The evolution of the prohibition of interest through Islamic law.

a.2.1- The use of usury among Arabs before Islam .
In the pre-Islamic period, usury entered the commercial uses commonly used
by Arab tribes. However, the term of a claim has arrived, the debtor asks his
creditor for an extension of the term against the payment of a certain sum of
money, interest which constitutes the price of the extension of the term '** .
The operation is repeated several times to such an extent that a debt, however
small it may be, continues to multiply, which provides creditors with a certain
source of income at the expense of their unfortunate debtors *° .
Was practiced within all the tribes that made up the Arabian Peninsula, It
resulted in the ruin of the debtor, or in his slavery when he could not find
enough to pay his debt. The transaction was likened to a sale and therefore

nothing reprehensible was seen in it."*

142 -R. Dhordan, O. Clodong, Interest rates. Monetary instrument at the heart of the
economy, Les éditions d’Organisation, 1993, pp. 50-51.

143 -M. Johner, “Liberty and Money. Calvinism and Economics”, La Revue réformée, p. 1.
144- Ibn jarir TABARI: JAMI al Bayane T3, P 79.

145 -IBN KATIR, commentary on the Koran, T1, P 404.

146 -Ibn Jarir Tabari, jami al bayane T3, P 82
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a.2.2 - Criminalization of usury by the Koran and hadith.

Usury was a vicious habit rooted in Arab commercial custom before Islam and
at its historical beginning. From then on, a custom that did not correspond to
the main principles of this new religion, from where by its pedagogical and
educational attitude the Koran has prohibits usury in stages and gradually over
time between Mecca and Medina in order to root its illicitness in the practice
of Muslim commercial and financial affairs. and starting with a severe reaction
initiated by the Koran from the first stage of its prohibition in the following
verse "what you give as usury to increase the goods of others, will not grow
with God, it is what you give in alms for the face of god that will be doubled” "*" .
The remark made is that the verses of the Koran do not contain any prohibitive
provision but a completely negative exhortation as we can see: no reward and
no punishment.

After God issues a warning to Muslims by invoking the example of the Jews:
"Because of the injustice of the Jews, we have forbidden them goods which
were and because they have strayed from the way of God and that they took
usury while they received the prohibition, and that they devoured the goods of
others by vain operations, and we have prepared for the infidels among them a
painful punishment” "%

These verses intended for Muslims are given the example of the Jews who had
engaged in operations which were forbidden to them and they practiced usury
and used deceived means to appropriate the property of others in a contrary
way. to what the god has allowed. So the prohibition is only implicit but this
Koranic text is a legal preparation with regard to Muslims to arrive at a formal
prohibition in the next stage; also the explicit prohibition of usury came only
after in a partial way in the Koran. "O you who believe do not eat usury by
doubling and redoubled, and fear God, perhaps you will be happy, fear the hell

which is reserved for the infidels”*°.

147-surah ARROUM verse 39 ,ag5ll 859
148 -surah ANNISAE (les femmes) verse 161 claill dy9.
149 —surah AL IMRANE verse 125 ylazll iygu
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this prohibition is not total because it designated only the anatocism which is a
practice in the cases where the debtor cannot pay his debt there is extension of
the term with the capitalization of the interests to such an extent that a debt
also weak keeps multiplying '*° .

until this stage of prohibition is only partial because it concerns only the
anatocism therefore the low interest is however allowed but the Quran has set
out a call categorically prohibiting all that exceeds the capital to lend in an
exhaustive way in the eyes of believers: "Those who eat usury will only rise like
those whom the devil violently shakes, this because they said that selling is like
usury, but God has allowed selling and forbidden wear; he who would have
reached the advice of god and who would have ceased, his gains belong to him
and his case would be up to god. Those who reoffend will be the guests of hell
or they will remain forever”*®" then the Quran added. “O you who believe, fear
God and renounce what remains to you as interests, if you are truly believers.
do not expect a war from god and his prophet; if you repent, your capital will
belong to you, do not harm anyone and you will not be harmed if your debtor
is in the gene wait until he is more comfortable, if you give alms by giving up
your rights it would be preferable for you if you knew. Dread a day when you
will return to god and when everyone will receive the reward for their deeds
without being harmed."**

God in these verses orders believers to renounce interest and to be entitled only

to capital and if they do not abstain they will be fought by God and his prophet.

150 Ibn katir, commentary on the quran, T1 p 404
151 surah AL BAQARA verse 276 ayall dygu
152 surah AL BAQARA verse 278yl &ygu
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The passages in verse of the Koran quoted above defining usury called usury of
the term which the interest is taken by the creditor in return for the time he
gives to his debtor.

The incrimination of usury in the Koran is limited to the usury of the term
while the prophet established around this crime a bordering zone which he
struck from taboo, assimilating it to usury itself. it is not a loan, but certain
terms of sale or rather of exchange. Some items cannot be exchanged on credit,
even without profit. Others are capable of profits, but not of credit; some others
can realize one and the other. '*°

this remark is advanced according to the words of the prophet according to
Abou Said AL Khoudri: "Gold against gold, silver against silver, barley against
barley, dates against dates, equality against equality, hand to hand, the one who

» 154 also

receives more practical usury whether it is giving or taking
according to Omar Ibn Khattab the prophet said. “Gold against gold constitutes
usury except in the case of yours ((simultaneous delivery), wheat against wheat
constitutes usury, except in the case of yours, dates against dates constitutes
usury except in the case of yours yours”'’,

Oubada Ibn Assamit brings the same Hadith, adding another word of the
prophet according to which. “in case of difference of these species, sell as you
wish, but hand to hand”'®®.

So the incrimination of the prophet was expressed by prohibiting the
modalities of exchange of six articles which are either precious metals or
consumer products. Under the hadiths of the prophet previously cited, the
exchange of two items of the same species and the same purpose (gold against
gold) is subject to two conditions: quantitative equality and simultaneous
delivery. the exchange of two items of different species and for the same
purpose (gold against silver) is subject to a single condition: immediate

delivery.

153- Malika Kettani, the original bank Islamic bank, dar al kotob al ilmiyah bayrouth
lebanon 2 edition 2005 P72.

154 -Sahih Muslim T5 p 44.

155 -Sahih Bukhari T3 p 68.

156 -Sahih Muslim T5 p 44
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The DAHIRITE school, which attaches great importance to the literal meaning
of the text, and only admits analogy among the sources of Islamic law,
considers that the prohibition only applies to the articles stated by the prophet.
But the other jurisconsults of the Orthodox rites (Chafii, Abou Aanifa, Ibn
Hanbal), consider that the things enumerated by the prophet are only
specimens and that the prohibition must extend to other products which are
analogous to them (in currency and foodstuffs). Thus, according to Ahmad Ibn
Hanbel and Abu Hanifa, gold and silver are considered as examples of what
weighs '°7 . consequently everything that weighs can be considered usurious'*®
.especially lead, iron, copper, metals which are not precious but which weigh.
Also Malik and Chafii consider them as usurious, because of their purpose,
namely a means of evaluation. Therefore the usurious nature does not extend
to other metals such as iron, lead, because they are not a standard of prices. As
for wheat, barley, dates, and salt, the jurisconsult Ahmed ben Hanbel and Abu
Hanifa consider them as examples of what is weighed. consequently is extend
the usurious character to everything that is likely to be weighed'*”.

The hadiths refer here to the trade of barter, alongside the trade of currency.
This leads to an extension of the domain of the prohibition of usury, an
extension that has been analyzed by Muslim jurisconsults as a means of

preventing pretexts in order not to practice usury of the term"°.

" Ipn Houbaira , Al Ifsah An Maani Assihah, p 170
198 Ibn Jarir Tabari / Jami Al Bayane , T3 ,p 70 et S
%9 1bn Rochd , Bidayat Al Moujtahid T2, P 78

1% Ipn Al Kayyin ,ialame Almoukiine yyessall gl | éd .Maniria , Egypte
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a.3 -Interest on credit between conventional and Islamic financing,.
a.3.1 - Opinions in favor of interest on credit.

Doctrine is far from unanimous on this issue, for various reasons. The first is
certainly due to the exact meaning of the word RIBA. This notion goes beyond

the simple notions of usury and interest.'®'

In the Arabic language, the notion
corresponds more generally to illicit profit and to an increase in goods or an
advantage without equivalence of service rendered'®”. Most of the time,
authors equate wear and interest when they are two different notions. The
Quran does not make this distinction since the word RIBA is translated in some
verses as usury' . This semantic difference is at the root of this dispute. It is
necessary to take into account the existence of the prohibition, in the other
monotheistic religions, the prohibition of the interest existed before, but with
the evolution of the mentalities and in the concern of a better taking into
account of the realities this prohibition has been, abandoned in certain
religions, at least attenuated especially with the secularism of modern States.
One cannot talk about civil law in Egypt without referring to Abd-al-Razzaq
Al-Sanhuri who is what Napoleon is for the French Civil Code, in other words

he is the father of the Egyptian Civil Code'®*.

161- M. Rumuy, Islamic Finance in the Age of Globalization, Ed. Revue Banque. 2009, p. 46
162 -Larousse Arabic Dictionary, Paris, 1987, p.571; jurisconsults generally define it as "any
advantage or surplus perceived by one of the contracting parties without any acceptable and
legitimate counterpart from the point of view of Muslim law" AL-Jaziri (1986) we will see in
this chapter that riba does not is not an interest. Biblical scholars have recognized that there
is a difference between legitimate interest, paying for the elapsed time etc. and usury which
is a profit resulting from the granting of credits. Quoted by M. EL-Gamall,, Islamic Finance,
Legal, Economic and Practical Aspects, De Boeck, 2010.p.77

163- M. EL-Gamal, Islamic Finance, Legal, Economic and Practical Aspects, De Boeck, 2010.
p.77, according to the author, the term riba originates from the Arabic verb raba which
means increased and increased thing from itself.

164- S. Aldeeb, “Banks among Jews , Christian and Muslim”, p.12.
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At the outset, he posits the principle expressed in the Koran and in the Sunna
and, even if at the outset these prohibitions allude to the barter contract and
not to the loan contract, he recognized this prohibition by focusing on the idea
of exploitation of the part of the contract which is in a weak position.

But he rejects serious forms of prohibition such as the forms set out in the
Koran. The latter allows or recognizes the social interest and, moreover, it
authorizes the saver to receive the interest drawn from the loan since it is the
weak party of the contract *¢° .

What is said in Islamic law comes from Figh, the work of jurisconsults who are
fallible to make mistakes. Then he looks at the absence of a clear text on
interest, because for him the texts prohibit the barter contract and not the loan
contract. And he pays attention at the same time to the verses of the Koran
condemning the interest, except in what is a factor of imbalance between
people. This conception of interest will show

By the Egyptian judge Muhammad Sa’id Al-Ashmawi The latter is the best
known in this current which defends the legitimacy of the interest. Judge Al-
Ashmawi begins to draw a distinction between Figh and Sharia. For him the
term sharia does not mean the law but rather the way to be followed by the
peliever. On the other hand, the Koran'®® did not establish a distinction
between usury and interest. a believer to eat the meat of a dead animal when
he is starving and has nothing to eat. So the Koran allows to break this
prohibition well mentioned in the Koran text, and will accept to break that of
RIBA which is imposed by Figh and not by the Koran. The judge approved the

notion of necessity to allow the loan'®”.

165- Al-Ashmawi, Muhammad Sa’a. Masadir al-hagq fil-figh al-islami, Al-majma’ al-ilmi
al-arabi alislami, Beirut, 1955, vol.3, pp. 244-249

166-Quran, Sura 45 Verse 18

167 -Certainly in Egypt today there are people who borrow to provide for their immediate
and urgent needs, to house themselves, to feed themselves; these needs must be within the
competence of social organizations such as the Nassir social bank or the Ministry of WAQF
which lend money without interest or at a preferential rate depending on the needs in

question.
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But unlike the first, the judge defines the notion of necessity. He also proposed
to establish an interest system with control and the setting of a ceiling rate so
that beyond such a rate the loan becomes usurious, between 4 and 7% %,
Different arguments are developed. First of all, the Koran did not provide any
precision as to the content of the verses prohibiting interest, leaving believers
the possibility of doing so and of instituting sanctions in the event of abuse.
Caliph Omar ibn al khatab said that the verse "God allowed the sale and he
forbade usury" (2:275) was among the last revealed to Muhammad and he died
without clarifying its meaning. the most divergent opinions have been
expressed by jurists regarding interests.

Efforts have also been made by jurisconsults in declaring that the prohibition
of interest referred to in the Koran does not relate to the credit contract'®’, but
to the barter contract. In addition, the prohibition of interest concerned the
case of the non-needy who were in difficulty to meet their needs.

Today, on the other hand, the borrower is often looking for money to trade,
the interest on depositing money in any form (savings book, bonds, investment
certificate) is considered by Islamic law as illicit whereas, in the case of modern
institutions, neither the Koran nor the Sunna have been able to speak of them.
This kind of perceived interest cannot lead to the exploitation that the Koran
wants to prohibit.

It is in this spirit that the Egyptian Court of Appeal presided over by this same
judge Al-Ashmawi reversed in 1986 a decision of a court of first instance
which had refused to award interest based on the following reasoning. The
trial judge must apply positive law by virtue of his oath of office. It is wrong to
say that interest, allowed in Egypt since 1883, is contrary to Islamic law.

The trial judge cannot invoke the constitution which says that the principles of

Islamic law are the main source of law, without specifying their content.

168- S. Aldeeb, “Interests among Jews, Christians and Muslims”, p. 9.
169 -S. Al-deeb, “Banking and interest, in the Jewish, Muslim and Christian religions”, p. 12.
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Due to the differences of opinion, it is up to the Egyptian legislator and not the
judge to choose one in accordance with the requirements of the situation and
the judge is obliged to apply the law of the legislator, otherwise would violate
legal norms and established legislative principles.

The Quran says: "O you who believe, do not live on usury that produces twice
as much" (3:125). This verse makes us think of characterized usury than of a
simple loan at reasonable interest. The rate was 100%. And when the debtor
who was unable to repay his debt when due and who obtained an additional
period will repay after twice the capital borrowed.

By prohibiting all lending at interest, the Oulema have created Shariah-
acceptable solutions that replace lending at interest with tricks such as Salam
sale to satisfy economic demands. The farmer sells his crop which he will
deliver after picking while he collects the price immediately, which gives him
cash. But this presents that he accepts future risks for the peasant. This is why,
some legislators (for example Tunisia after independence) abolished the Salam
sales contract.

Undeniably the recognized finding that to counter the ban, Islamic banks
resort to disguising conventional credit mechanisms as credit mechanisms
respecting Islamic law. Thus these banks operate on the basis of contracts of
the ta'jir, mourabaha, Salam type which are disguised interest loan contracts,
with the particularity that the interest is not clearly fixed in advance. It is
obviously an engineering banking tool in financial marketing in order to
access another clientele, especially Muslims, who ban interest-bearing banking

services.
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a.3.2 - Opinions against credit interest .

All Muslim countries have banks operating with the system of interest, but
Muslim religious authorities continue to assert that interest, and by extension
the banking system which operates there, is illicit from the Islamic point of
view. This is the meaning of the decision of the Academy of Islamic Research of
Al Azhar taken on the occasion of a congress in 1965 at which scholars from
thirty-five Muslim countries were represented.

According to this opinion, wrongfulness is expressed as follows:

1) Interest on loans in any form is unlawful.

2) Interest is unlawful regardless of its rate.

3) Lending at interest is unlawful. It is the same with the loan against interest,
the sin which ensues from it being set aside only in case of necessity; every
person having to appreciate for himself what his necessity is.

4) Banking activities such as current accounts, exchange of checks, letters of
credit, internal drafts are legal.

5) Term accounts, letters of credit and any other loan against interest are
illegal.

A 1986 decision taken by the Islamic Law Academy dependent on the Muslim
World League considers it illegal for a Muslim to have transactions with
usurious banks if it is possible for him to carry out such transactions with an
Islamic bank.

Some Muslim authors do not hesitate to provide for a punishment of up to the
death penalty against anyone who engages in transactions with interest. Sheikh
Isma'il Khalil explains that whoever denies the prohibition of interest denies a
prohibition clearly prescribed by the Quran in this way, becomes a disbeliever.
Mustafa Al-Zarqa, consulted by the Islamic Development Bank, evokes the
Hanafi school to give some answers.

- A Muslim in a non-Muslim country can lawfully withdraw interest from his
money placed in foreign banks.

The 1986 decision of the Academy of Islamic Law attached to the League of the

Muslim World gives indications:
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A Muslim must withdraw interest already accrued from usurious banks but he
is forbidden to use it to meet his own needs or the needs of people who depend
on him, these interests must be spent on charity.

- It is not allowed to leave these interests to the said banks.

- It is forbidden to continue to have links with these usurious banks, whether
with or without interest.

It should also be noted that Islam does not only prohibit the interest paid by
the debtors during the loan but it also prohibits the collection of interest
produced by the funds deposited in the accounts. Thus simple savings books,
bonds, investment certificates are considered illicit. This idea is rejected by
Judge Al-Ashmawi because the saver who deposits his money is insured for
loss theft and the only way to pay the banker is to allow him to obtain a benefit
in return which justifies the interest in this view.

The view unfavorable to self-interest is found in all Sunni thought. The
qualifier Sunni comes from the importance given to the Sunna, that is to say all
the words and actions of the Prophet Muhammad, which all believers must
strive to imitate.

This current of Islamic thought also condemns the practice of interest
through different schools of thought.

The first is the Hanafi school. It is the one that relies more on individual
reasoning and analogy. This current was well represented in Iraq and Syria as
well as in Afghanistan, Pakistan and Turkish Central Asia. It is characterized by
the use of reason and opinion in the resolution of specific cases and by its
caution with regard to tradition. It was the favorite school of the Ottoman
Turks which enjoyed exclusive official recognition throughout the Ottoman
Empire.

From the point of view of the question of interest, the jurisprudence of Iraq
prohibits any unequal exchange of goods of the same kind because this
transaction is tainted with riba. On the other hand, the exchange of goods in
unequal quantities, if they are of different species, is authorized. The Hanafi

disapprove of the bill of exchange and consider it
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As an act that is discouraged but not prohibited, which would attest to the
modernity of this finance '™ .

The second school is the Malekite school. It comes from the teaching of Imam
Malik. It advocates a strict interpretation of the Qoran '”" and the hadiths of
the Prophet, the Maliki school extends westward, in Egypt, in North Africa, in
West and Central Africa. Jurisprudence is that of Medina. Its proponents are
much stricter on the rule of simultaneity. Thus Imam Malik explains that “If a
man with a term credit benefits from a reduction of his creditor by paying
cash, it is undoubtedly an operation tainted with riba”.'”

The third school is the Shafi'ite school. It marks a clear return to traditionalist
theses, restricts the role of personal reasoning and emphasizes consensus. This
school is dominant in Lower Egypt, South Arabia, East Africa and among
Muslims in Indonesia, Malaysia and the rest of Southeast Asia.

The fourth is the Hanbali school, founded by Ibn Hanbal, which is
characterized by a return to a strict traditionalist, personal judgment being
accepted only in cases of absolute necessity and on the express condition of
consensus. It applies the rule of equivalence and simultaneity.

Alongside these schools mentioned above, we must add the various Shiite
schools whose principle is to maintain free research from the sacred texts or
the traditions of its Imams, which is obviously the very important point of
differentiation with the 'Sunni Islam.

Shiism takes its name from Chi'at-Ali, the party of Ali, the fourth caliph and
the son-in-law of the prophet Mohamed. For the latter, the leadership of the
community belongs to the descendants of the Prophet and his family. Theys

represented 10% of all Muslims in the world.

170 L. Aldo, Islamic finance, authorized and prohibited financial operations,
towards a humanist fi-nance, Gualino, . "The Extension", 2012, p. 65.

171 The main source of the Muslim religion

172 in chapter of the wear of the book ik gall
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They are present in Iraq and Iran, but also in Lebanon, Syria, Pakistan and
Afghanistan. Shiites and Sunnis disagree on several points of doctrine but
nevertheless find themselves in agreement on the practical prohibition of
interest.

a.2- the annexed prohibitions on Islamic financing by Islamic law
a.2.1-GHARAR:

The main prohibition after usury and on which Islamic business law is based is
the prohibition of gharar '® which means hazard, chance, uncertainty'"*.

The gharar is founded by the second Surah of the Quran, verse 219 “They ask
you about wine and gambling, say in both there is a great sin and some benefits
for people; but in both, the sin is greater than the utility” and on the hadith,
“we went to the front of the caravans to buy food there. The Prophet forbade us
to resell them before the caravan had reached the grain market”. Islamic law
rejects the random contract as envisaged by French law'"°. In contractual
matters, the prohibition of gharar concerns the refusal to base a transaction on
an element subject to chance. This prohibition of gharar joins the constant
concern in Islamic law to protect equity, equivalence in transactions. The
indeterminacy and even the ignorance that one of the contracting parties could
suffer will lead to the nullity of the contract'’®. This prohibition further
emphasizes that it is through effort and labor that the believer seeks profit, not

through the possible occurrence of a chance event.

173 ~AMMEEN AL-DHAREER Siddiq Mohammed, Al-gharar in contracts and its effects on
contemporary transactions, IRTI, Jeddah, Saudi Arabia, 1997, p.12.

174- Who authorizes them if the hazard is equitably distributed between the parties, on the
notion of random contracts in French law, BENABENT Alain, Civil law, Special civil and
commercial contracts, Domat Private law, Montchrestien, Paris, 2001, 5th edition , p. 578.
175 -Historically, the Prophet of Islam forbids city dwellers from selling an object to a
Bedouin who does not know the market price. Business and company law”, 1995, p.58.

176 -AL AMMEEN AL-DHAREER Siddiq Mohammed., p. 12.
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Valiantly to this prohibition of Gharar and within the framework of a sales
contract, the jurisconsults insist that the object be real, available, that its
possible delivery time as well as its quantity and quality are clearly known by
the two contracting parties. . Then its price must be determined, otherwise the
contract will be void.

The sale of future things, the submission of the contract to the occurrence of an
uncertain event and speculation are therefore rejected by Islamic law '

Just like any contract containing in its essence an uncertainty due to
conditionality'"®. This is the case of agreements involving two sales in one. For
example, in the case of a sale conditioned by another reciprocal sale or a sale
whose stipulated price is different depending on the method of payment, cash
or term'”®. The notification of a credit in a sales contract is also prohibited.
But in the conception of an Islamic banking law, this type of prohibition could

be circumvented, either by dividing these contracts into two distinct acts'®°, o

r
by removing the conventional nature of one of the two notifications '*"

In addition, the assessment of the exhaustive nature, where minimal tolerated '°*, of
the uncertainty which founded the nullity of the contract for gharar in Islamic

law will be raised in the light of new possibilities .

177 EL KHOURY Michele, “Islamic financing techniques, a discipline little known in
France”, Revue Banque et Droit, 2007, N°92, p. 18, and SAKRANI Raja, “The game of inter-
normative exchanges, law, morality and religion in Western and Muslim legal cultures”,
Revue de la recherche juridique, Droit prospective, 2009, N°4, p. 1708.

178 AL AMMEEN. AL-DHAREER Siddiq Mohammed, Al-gharar in contracts and its effects
on contemporary transactions, Jeddah, Saudi Arabia, IRTI, 1997, p. 15.

179 AYUB Muhammad, Understanding Islamic finance, Southern Gate, Chichester, West
Sussex, England, John Wiley & Sons Ltd, 2007, “Wiley Finance Collection”, p. 112.

180 example In the sale the tawarrugq, .

181 example In the MOURABAHA contract, .

182 see COMAIR-OBEID Nayla, p. 63.
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The concern to preserve equity in transactions cannot, in the eyes of many
authors, be assessed in the same way as in the past'®®
The object in Islamic law must meet a number of criteria in addition to its
existence at the time of the conclusion of the contract. It must be possible and
determined. Indeed, it is not enough that the object exists, it is also necessary,
for the legal act to be valid, that the thing can be delivered. This
rule is common to all legal acts: rental, loan for use, deposit.

What makes the sales contract in Islamic law, a real contract. And The object
must also be determined in its genus, species, quality and value.
This principle, which advocates the determination of the object, aims to protect
the parties against the risks of gharar and uncertainty. This limitation of the
object according to these imperative characters makes it possible to safeguard a
desired balance between the services of the two parties in the name of social
justice, specific and characteristic of Islamic law to limit any injustice or
iniquity in the transactions or exploitation of the weak part. Although these
rules are part of an anti-principle concept of freedom of contract and
autonomy of will, but they are an effective tool for the protection of the parties,
which is in line with the objective of freedom of contract and the autonomy of
will. Because a contract in touch of gharar is like an act mentioning only the
unilateral commitment of a party and presenting a pre-established lack of
precision on certain aspects of the transaction, this contract is declared invalid.

Moreover unfair because it benefits one party at the expense of another.

183 The insurance contract, a typically random contract for which the subscription of a
policy is based on the commitment by the insurer to cover the insured for a specific risk
whose occurrence is beyond his control, is generally rejected for gharar. Some authors,
including Mustapha Al Zarqa and Nejatullah Siddiqi, claim the nullity of the insurance
contract under Islamic law. ; on this subject EL-GAMAL Mahmoud A., Islamic Finance Law
Economics and Practice, New-York, Cambridge University Press, 2006, p.154, and p. 149.

We have testimony and opinion going in the same direction of the mufti of Egypt Ali jom’a
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a.2.2- Legality of the investment

Islamic philosophy subjects economic and financial activities to instructions
and restrictions provided for by the Koran which is the main source of norms
and which contains both recommendations and prohibitions applicable in the
life of Muslim women. Worse still, as the Koran is also a code of conduct, a
collection of moral, ethical and religious principles.'®*

It should also be remembered that the Koran established some of these
principles as clear rules, authorizing or prohibiting such and such an act or
activity. such as the prohibition on investing in illicit sectors'®®. All Islamic
asset-backed financing assumes that the asset is lawful from an Islamic
perspective. They cannot relate to assets

or sectors of activity that are harmful to people and the environment (example:
sale of alcohol, games of chance, e’[c.).186

Most of the acts prohibited by religion are fixed by the Koran or the Sunnah of
the prophet. This amounts to saying that Islamic law belongs to the ideal law
different from other realistic positive law, in Islamic law everything that is not
prohibited is permitted. In French civil law, article 1128 sets out “are necessary
for the validity of a contract: the consent of the parties, their capacity to
contract, and a lawful and certain content”, '*’

Also The things whose trade is prohibited are numerous for various reasons
either for the protection of the general interest, because of their nature, the
goods of the public domain which are inalienable, certain rights declared such

by the law as the right to use and the right of habitation'®®

184- Articles 631 and 634 of the Civil Code, “the right of habitation cannot be transferred
or rented

185 -F. Gueranger, Islamic finance an illustration of ethical finance, op. cit. p. 12.

186-1. Sbai El Idrissi, The remuneration of capital in Islam, op. cit. p.17

187- 1. Zeyyad Cekici, “The Islamic prohibition of interest and Islamic credit transactions in
France” p. 8.

188 -Cass. Com. April 7, 2009, No. 08-12.192. Bul. Civil. IV. n° 54, The court cancels a

bank loan for lack of cause.
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Some things are forbidden in order to avoid the worst harm to people, such as
all drugs. Similarly, the human person cannot be the subject of agreements,
which prohibits contracts that undermine the integrity of the natural person
unless this is justified by the legitimate interest of the person who consented to
i 189

The transfer of the civil clientele of the liberal professions was for a long time
considered by the case law as non-commercial because of the link between the
professional and his clientele which is based on personal trust and could not be
the subject of a transmission.

We know that today a reversal of case law has been made by the first civil
chamber, the court having specified, in connection with a dispute relating to
the liquidation of assets between spouses, one of whom was a doctor, that the
“liberal practice fund” includes clientele, materials and premises”.'*° Things
prohibited in Islamic law are as well imposed as prohibited by religion, given
the implication of morality in religious rules. This is in line with the provisions
of the Civil Code in its article 6, laying down the principle of the conformity of
contracts with good morals '

But the Civil Code remains far from Islamic law, which makes morality and
ethics the basic principles of all financial and commercial transactions.

The religious field is well framed by principles and rules emanating from the
Koran, the sunnah and other sources. From this delimitation flow two
diametrically opposed spheres, on the one hand the perimeter of the licit or
and on the other that of the illicit. This distinction finds its meaning and its

scope during the formation of contracts.

189 -Article 1211-1 of the Public Health Code
190 -Cass. civ 1. May 2, 2001. JCP. 2002, II, 10062, note O. Barret.
191 - CE, 27 Oct. 1995, Dalloz, 1996, 177, note Lebreton.
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Indeed, among the conditions for drawing up contracts there is one that affects
more the content of the contract than its form. In Islamic law, the doctrinaires
distinguish between things prohibited by the Islamic religion and things
prohibited by morality.

Most schools and currents of thought agree on a number of prohibitions in
Islamic law. This concerns, for example, the prohibition against consuming
animals that have died or that have not been slaughtered according to Islamic
law "%, All these schools also mention that the sale of alcoholic beverages is
null, absolutely null'® . Eating Pork is also prohibited88. So we can note in
addition to riba, which Islam classifies within the scope of illicit,

Any transaction, whether commercial, financial or economic, must not only
obey religious recommendations, that is to say the rules laid down by the Koran
and the sunna, but also moral requirements. This complementarity between
morality and religion reveals principles that have their source in the moral and
ethical domain, which is consistent with good morals and public order.

The requirement of purity of the object of the contract in Islamic law
reinforces the protection of the contracting parties and also allows respect for
choice. To be lawful, the object must also be useful either for the contracting

party or for society'?*

192 -A. Hassoun, "Islamic finance in the international financial system and in globalization.
global Islamic finance is experiencing dizzying but fragmented growth", in French-style
Islamic finance, a driving force for the economy, an ethical alternative (dir.) by J.P. Laramée,
Secure finance, Bruno Leprince editions, 2009, p. 91..

193 - Qoran Surah V, verse 90: “O believers, do not dispose yourselves for prayer, if you are
drunk, or else. they ask you about wine and games of chance. Tell them that in both there is
great sin and some benefit to people, but in both the sin is greater than the utility. O
believers, wine, games of chance are an abomination due to the work of Satan; avoid them
for your salvation."

194- Quran verse II, surah 173
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The principle of the requirement of the utility of the act imposes the realization
of the object of the contract, in other words, if the objective fixed at the
beginning is not achieved, the contract or the act in question is deemed void.
This object of the act is null when it prevents this act from developing all the

effects that it should normally produce'”

therefore This principle, which seeks
to give a precise purpose to the act that is the subject of the contract, is far
from being rational, because the thing that has no finality is assimilated to the
non-existent thing and at this level Islamic law agrees with French law, in the
sense that in French law, certain things cannot be the object of a legal
obligation, because of their uselessness. It is the same with the air, the sea, the
rivers, the lakes.

This principle of utility of the act joins and reinforces at the same time the
principle of the prohibition of the hazard in Islamic law'?, Even if the
realization of the act and its utility remain important elements in the

elaboration and the Enforcement of Contracts in Islamic Law.

195- A. Zahra, Al mulkiyawa-wanazariyyal al-aqd, Cairo, 1939, p. 255
196- L. de bellefonds, Treaty of comparative Muslim law, the theory of the legal act, Paris,
ed. Mouton and Co., 1985, pp. 195 sec.
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2) The interest of sums of money prohibited in Islamic financing
The notion of interest whether it is damages due to the delay in the
performance of a pecuniary obligation (doc art. 132,263,264 and civ code. Fr
art 1153) or the remuneration of the term in the event of loan of money (doc
and art 1905 of the civil code FR) are always presented as an annual
percentage of a principal sum of the loan. of or legal situation comprising a
debtor held towards a creditor of an obligation which consists in paying a
amount of money ; according to three factors: the duration of the wait for
payment, the amount of the sum due and the quantum of the rate.
From this notion of interest we find that its role is only to compensate for the
loss suffered by the private creditor of the enjoyment of the capital whether it
is a lender who transfers a sum to his borrower voluntarily deprives himself of
his employment or of a debtor of sums of money who do not pay the sum on
time, the creditor is deprived of the interest, therefore the interest comes in
return and in proportion to the duration of this desired or suffered divestiture.
the situation of the debtor who does not pay indentation appears to merge with
that of a borrower during the execution of a loan contract during the period in
which he retains the sum he is bound by the same obligations as a borrower to
return the thing (the capital) and the interest on this thing (fruit).

2 .1-classification of interests in the law of property and obligations
Despite the explicit terms of articles n°870,871,872,873,874,875,876,877,878
of the DOC and article 584 of the French civil code, the belonging of the
interests to the category of fruits has been questioned, several arguments have

been invoked in particular by Mr. Philippe and Mrs. Marie Maulaurie'®” t

0
distinguish the interests of the fruits. Their distinction is based on their distinct
characters while the production of the fruits would be variable that of the
interests would not be it because the variability of the fruits characterizes the
natural and industrial fruits and not the civil fruits without forgetting that

interests are civil fruits.

197 - . Malaurie (M), restitutions in civil law ,thesis, Paris IT ed. Cujas 1991
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The difference between interest and the fruits would rest on the cause. We see
that the fruits would result from the conjunction of work and the nature of the
thing, the interest would come from the mere fact of the passage of time. In
addition to the interests unlike other varieties of civil fruits have an object, the
money exactly identical to that of the generating good.

Unlike interest due for late payment or interest remunerating a credit, the rules
relating to the refund of interest are neither uniform nor specific to obligations
of sums of money. However, because the texts sometimes mention fruits and
interest and sometimes the fruits only, we could believe that the rules
applicable to the fruits of the thing were not necessarily applicable to the

198

interests of the sum %, also the jurisprudence in certain hypotheses establishes

an identical regime between the fruits and the interests and that the doctrine '*
mixes the two because the interests are fruits in their own right and must
follow the regime of the restitution of the fruits.

in the law of obligations the confusion of interests in a single category is not
convincing because the interests stipulated on the occasion of a loan cannot be
confused with default damages because to admit the contrary would amount to
assimilating the situation of a debtor in arrears to that of a debtor who benefits
from a term and must pay interest in return for the right to retain the sum and
more generally the remuneration for the exercise of a right with compensation
for the infringement to this right what can be seen in the French Civil Code
because there are two main categories of interest: approximately and
schematically the system of interest on term receivables is dealt with in articles
1905 C.civ and following relating to the loan of money while that that of
default interest is envisaged in articles 1153 C.civ and following. And if the
term usury is no longer used to qualify the interest on the loan, it is because the

word has acquired a pejorative connotation®®

198 -contract. Baudry —Lacantinerie, Précis de droit civil, t.2 (4th ed. 1892), P314, No. 453
199- Ph Remy note under Civ Ire, June 1981, J.C.P (N) 1982.11.25; Schmidt-Swaleski "the
consequences of the cancellation of a contract" J.C.P (G), 1989.1.3397, n°18 .

200 -A.dumas “interest and usury”, in dictionary of canon law p. 1497

97



As the interest remunerating a credit had been prohibited by canon law, usury

took on the meaning of illegitimate interest®®’

when the interest remunerating
a credit had the right of citizenship, it seemed inappropriate to keep the
ancient terminology and the usury has taken on the meaning of exaggerated

interest?®?

the term interest has therefore become generic, bringing together all
varieties of interest regardless of their cause and their function and their
source.

Interests are conventional when they are stipulated by the parties, they are
legal (or judicial) when they run without the parties having agreed. Prior to
that, this classification is specifically enshrined in the Italian Civil Code®*® and
by certain provisions of French law”** suggesting that the contractual or legal
origin of the interests is an efficient criterion. It is also corroborated in whole
or in part by the doctrine. Sometimes, the authors fully devote the criterion of

#9% mainly those

the source of the interest by distinguishing the legal interests
of the French article 1153C.civ from the conventional interests governed by
the article 1905 French C.civ most often, the doctrine referred to it only

partially in certain classical authors*®.

201- Domat, civil laws in their natural order 51771), part 1 book 3 tit 5 sect 1 P 196

202 -Wahl, in Baudry — the canteen, Theoretical and practical treatise on civil law, t 20.
society, loan, deposit (1ed 1898), n°801 p 421.

203- In article 1284 OF THE ITALIAN CIVIL CODE RELATING TO THE RATES OF INTEREST
the Italian legislator distinguishes between legal interest (interest on arrears) and
conventional interest (interest in compensation)

204 -The French article L621-48 C.com (art .55 of the law of January 25, 1985) provides

that “the judgment of opening of receivership stops the course of legal and conventional interests

”

205 - Demogue, deals with obligations in general, t 6 (1931), n°380, p 428
206 -DEMOLOMBE, Napoleon code course t24. Treaties of contracts or conventional
obligations in general (2nd ed. 1870), No. 613, P 609.
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Also modern®” and contemporary”®®

adopt the criterion of origin to become
the interest of the loan, described as conventional without attaching to the
interest of delay the qualifier of legal.

If the interests remunerate a credit continue to be qualified as conventional
interest, it is because they actually find their source in the convention®® which
alone can make a credit transaction onerous.

In addition, interest is frequently classified according to the origin of its rate,
which may be legal when it is determined by law, and conventional, when it is
fixed by agreement or judicial when it is assessed by the judge.

The provisions relating to interest rates appear mainly in the French Civil Code
in Chapter III of Title X entitled “du Prét a Interét”.*"°

Thus, interests can be classified by their source. conventional, legal or more
rarely judicial; but this classification tells us nothing about their specific
function, while article 1153 French C.civ specifies that the damages resulting
from the delay in the execution never consist only in the condemnation at the
legal rates which leaves to say that interest at the legal rate is a moratorium
while interest at the conventional rate is remunerative, which is defended by

some authors®'!.

207- ESMEIN, RADOUANT and GABOLDE in PLANIOL and RIPERT , Practical treatise on
French civil law t. 7. obligations (1 ed.1931), n°882; H.DE PAGE, elementary treaty of
Belgian civil law, t.3 (2nd ed.1950), n°143, p 168.

208- PH. MALAURIE and L.AYNES, “the conventional interest rate”, Rep. Defr. 1991 art.
35014, p 466 the symposium organized by the private law laboratory of Montpellier and
published in the RJ.C 1994 (p265 and S.) devoted exclusively to the study of interest
remunerating a credit operation is entitled "Legal regime of conventional interest » ; Ph
SIMPLER surety ship and autonomous guarantees (3 ed, 2000), n°577, p 524 the author
distinguishes between “conventional or moratorium” interest.

209 -HP. BIQUET-MATHIEU the fate of interest in credit law (1998), n°2, p 8. “because it
most often draws its source from the agreement of the parties, this interest is generally
designated by the expression interest conventional»

210- The provisions relating to usury have never been inserted into the civil code. They are
now integrated into the French consumer code (art L.313-3)

211- J.STOUFFLET, note under CIV.1éré¢, July 23, 1974, D.1975.2.588; M.CABRILLAC and
J.LRIVES-LANGE, OBS UNDER COM, June 3, 1980, RT.D.com.1981, n° 9, p 120.

99



It should be noted that the qualification of interest is not determined by the
legal or conventional origin of their rate, the legal rate is in reality a
supplementary rate *'* intended to compensate for the absence or insufficiency
of a conventional rate stipulation, a once admitted we have that the legal rate is
not reserved for default interest and can apply to interest remunerating a
credit.

Note that the category of remunerative interest is homogeneous, that of
compensatory interest is not. Current account credit, forward sale, etc.) Are
always intended to remunerate a granted enjoyment. Under the convention,
the debtor benefits from the right to keep the funds until the end of the term in
return for an interest which constitutes the price, the rent of the money *'°.
This qualification reflects at the same time the cause of the obligation to
interest and the function of interest stipulated on the occasion of a credit
agreement which constitute the remuneration the consideration for the capital

lent.

212-B.BOULOC, note under Clv; 2nd, November 18, 1970, D. 1971.2568. "the fixed
assessment is only supplementary to will"; J.I. RIVES-LANGES note under Civ.1¢ére, February
9, 1988 bank 1988, n°483, p 591; RLIBCHABER, obs. under Civ. 2éme May 31, 2001, Rep.
Defr 2001 art 37441, n°96 p 1436.

213 -J. AROQUEPLO, interest, editions of savings, coll. what is it, 1975, p.15 "interest is not

defined, it is not calculated and paid from the money and time.
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2.2 Interest functions and interest rates.

2.2.1 Functions of Interests.

a- Remunerative interest.

Whatever the expression used by lawyers and economists to define the interest
of credit, it is always the remunerative function of interest that is highlighted

214

today” " Interest constitutes the price of the enjoyment of a sum granted to the

porrower?'°

, the counterpart of the provision of capital or the price of
immobilizing a sum of money; they take the place of consideration paid in
currency for the use of currency”'®. Therefore, the credit transaction brings
together a credit company, or a bank and a customer the debit interest paid
and credit interest when they are owed by the bank in return for a deposit
made by the customer. And the creditor's remuneration consists of the interest

217 the amount

claim, the quantum of which depends on a plurality of factors
of the sum lent which constitutes the base of interest, the duration of the
advance, and the interest rate *'®. Interest corresponds to the remuneration for
the provision of capital this provision is analyzed as a service provision whose
is the price like the rent which remunerates the provision of the rented
property”'? is therefore the provision of a consumable good which the interest

remunerates rather than its transfer of ownership.

214- C.SAINT-ALARY-HOUIN, law of companies in difficulty (4th ed., 2001), n°782, p.507.
the interests of the loan are those which “are intended to remunerate the activity of the
lender”; in French law the law n ° 66-1010 of December 28, 1966 relating to usury,
215 -MARCADE Theoretical and practical explanation of the Napoleon code, t 4 (6th ed,
1869), n°528, P 438 .

216 -R. BARRE, Political Economics, t 2, P. 135.
217 -O .VAGASSE, the cost of bank credit, in Lamy right of financing (1994), n°2712 p
1319. “the remuneration of credit is due to the correlation of two factors. time, that is to say
the duration of the credit, and the money i.e. its amount",
: 218 -J LRIVES-LANGES and M.CONTAMINE-RAYNAUD, Banking law (6th ed, 1995),
n°431, p.427.
219 -Y.SALAT, “interest rates”, Rep. Defr.1986, art.33691, n°1, p.337
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b- Default interest

Default interest is a variety of damages, they are intended to repair the damage
resulting from the non-performance in the long term of an obligation to pay a
sum of money. The legitimacy of this traditional function has never really been
disputed. for Domat, the interests constitute exclusively the “compensation that
the law orders for the creditors of sum of money, against the debtors who are
in default to pay what they owe” %7 .

default interest then constitutes compensation for the damage suffered by the
creditor as a result of the delay. From this point of view, the expression price of
the delay sometimes used to define the default interest is false because the price
is intended to remunerate a right while the default interest is used to
compensate for the damage resulting from an infringement of a right.
Therefore, default interest constitutes compensation for the damage suffered by
the creditor of a sum of money as a result of the delay that the debtor brings to
his payment, that is to say that they are intended to compensate for the harm
that the creditor suffered by not obtaining the sum at the time when it was due
to be paid to him %',

Under French law, the judge is exempt from having to determine the amount
of default interest in the event of non-performance of pecuniary obligations,
thus article 1153 C.civ indeed presumes the existence and the quantum of the
damage; the creditor is exempted from having to demonstrate the damage, the
judge from assessing the amount. the final and prior fixing of the amount of
default interest is in principle operated by the law which determines the legal
rate of interest; however, as article 1153 C.civ is not of public order, the
amount of interest is not completely invariable; the parties can validly
determine the rate of interest which is then similar to a penalty moratorium

clause.

220 -DOMAT, civil laws in their natural order, Paris. Cavalier, 1771, part.1, liv.3, tit.5,
p-196, n° 1.
221- LAURENT, principles of civil law, t.6, Brussels, 1875, n°326, p.389-390.
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Default interest repairs an abstract and presumed damage because the use of
the sum is not taken into account. as money is a frugiferous asset (..) the
creditor is necessarily defrauded of what he could have gained from the
investment of his capital *** .

Default interest represents the foreseeable damage resulting from the delay in
the performance of the pecuniary obligation and compensates in kind for the
loss of the fruits of the sum. Moratorium interest constitutes for the creditor
both the lost gain and the loss suffered generated by the deferred execution:
depending on the case, it represents the approximate income of the money that
the creditor would have received (lost gain) by placing the sum immediately on

223

the money market™” or the rent of the money that he had to pay to a lender

(loss suffered) if he needed to have this sum at his disposal®**,

c- Compensatory interest

the area of compensatory interest mainly includes interest awarded to the
victim of a crime **° as “ancillary supplement to the pecuniary compensation to
which the debtor is condemned towards him”**® . The courts, which
sovereignty assess the amount of damages, have within the limits of the damage

suffered “*" , full power to determine and the conditions of payment,

222 -POTHIER, ed, .Dupin, t.1, Treaty of obligations, n°170, p.89

223 -Y.CHARTIER, compensation for damage in civil liability (1983), n°420, p.526

224 - DEMOLOMBE, NAPOLEAN code course, Paris: Durand-Hachette, t.24, , n°619, p.613
225- In French and Belgian law, "it is essentially in tort matters that the Court of Cassation
has had the opportunity to specify the notion and the legal regime of compensatory interest",
BIQUET-MATHIEU (CH), the fate of interest in credit law. topicality or obsolescence of the
civil code? , Liege: Scientific Collection of the Faculty of Law of Liege, 1998, n° 4, P.14

226 -DEMOLOMBE, op.cit, t 24 (2nd ed., 1870), n°613, p.609.

227- French case law recalls that the method and form of reparation do not influence its
amount, which must necessarily compensate for the entire damage, i.e. "represent exactly in
one case as in the other the damage experienced “Civ. February 5, 1964, Bull. civ II, n°110,
p.26; Civ.2éme, July 2, 1981, D.1982.1R.106.
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They also have full latitude to define the form of compensation awarded as
compensatory damages, i.e. the method of reparation that seems to them the

most appropriate **®

they can opt for reparation in kind or by equivalent. In
this second hypothesis, the judge is still free to pay the compensation in the
form he considers most appropriate, an annuity or capital and in the latter case
by means of a single, fixed and determined lump sum, or by means of a
principal sum and an allowance of compensatory interest*’. the ability to
award interest in addition to the main indemnity was expressly enshrined in
French legislation by the law of July 5, 1985, which allows the judge to set the
starting point for the interest of the indemnity from a date prior to the decision
(art 1153-1 C. civ (2011) .F )230 . Even if the qualification of compensatory
interest remains ambiguous **" it responds to a real need due to the time lag
between the occurrence of the damage and its liquidation, the compensatory
interest actually serves to compensate the victim for incidental damage
occurring during the duration of the proceedings. (this is for the reason that
the judges have never been able to award compensatory interest for a period
prior to the occurrence of the damage), damage both distinct from the damage

repaired by the main indemnity**?

and independent of the loss of fruit of the
sum, it must be admitted that the compensatory interest does not really repair a
special and concrete damage but a diffuse prejudice, both moral and material,
which finds its source in the language of expectation inflicted on the victim

and in the deprivation of the indemnity **°.

228- JNORMAND, RT.D civ 1991, p 399; F.ZENATI, obs. on the law n°85-677 of July 5,
1985 tending to the improvement of the situation of the victims of traffic accident and the
acceleration compensation procedures, RT.D civ. 1985, n° 14, p 796.

229 -Req.18 December 1866, D.1867.1.427. the judge may choose to settle the amount of
damages "either by a single capital fixed on the day of the judgment, or by a lesser capital
increased by the interest accrued since the day of the mistake»

230- The article stipulates that in principle the order for compensation bears interest from
the pronouncement of the decision, it is specified that the judge may decide otherwise.

231 -1LDURANT and N. VERHEYDEN-JEANMART, "damages and interest awarded for the
repair of contractual damage", in sanctions for the non-performance of contractual

obligations, 2001, n°31, p 329.
232 -J. NORMAND, RT.D. civ.1991, p 399 “this is an independent head of prejudice”.
233- ].L. AUBERT, obs. sous civ, 1ére, 28 avril 1998, Rép. Defr. 1998, art 36890, n° 111, p 1050.

104



d- Reimbursement interest

Unlike default, remuneratory and compensatory interest, they do not depend
on a formal notice or a stipulation or a court decision but accrue automatically
due to a special provision in French law (art 1231 of the French Civil Code,

2011 edition). they are qualified as legal interest or legal interest because their
course and their rate are necessarily fixed by law, however as the reference to
the source of the interest debt is not relevant, the doctrine*** generally
integrates them into the category of default interest for which they share the
compensation for the delay, the judge, who does not have to find out what use
the debtor has made of the sum and the benefit he has actually derived from it,
cannot consequently condemn the debtor to a interest higher or lower than the
legal rate, the flat rate is imposed on him **° .In the absence of legal
qualification, doctrine and case law have been forced to innovate.

Hey sometimes use the qualifier of interests “representative of fruits” **¢ . Of
the loan has been reserved for the interest of claims for damages resulting from
an offense or the non-performance of a contract, these interests which serve to
compensate for the damage caused during the period necessary for the
liquidation of the value date are not identical to the interests of refunds which
accrue on a debt of sum of money whose cause is unrelated to an offense or the
non-performance of a contract for lack of anything better, we can adopt the
qualifier of refundable interests which allows on the one hand to distinguish
them from moratorium, remuneratory and compensatory interest but also to
link them to the law of restitutions which governs the systems for the

restitution of fruits and interests.

234- G.VINEY & PJOURDAIN in J.GHESTIN, treatise on civil law: the effects of liability (2nd
ed, 2001), 343, p 613-614.

235-PH. LETOURNEAU, "Mandate", Civ Rep, vol VII, n°242, p 23

236 -Civ 1st, 2 /6/ 1992, Bull civ I, n°172, p117

105



e- Reimbursement interest
comminatory interest most often proceeds from the will of the parties which
provide as a penalty moratorium clause that the debtor must pay increased

interest 2%7

, the result of legal and regulatory provisions which prescribe
increases in the legal rate . these penalties are part of French common law,
article 3 of law n°® 75-619 of July 11, 1975 provides that in.” expiration of two
months from the day the court decision became enforceable”. .legal penalties
also belong to special French law, certain provisions of the consumer code or
the insurance code provide against professional sellers and insurers with an
increase in the legal rate *°° .

2.2.2 Interest rate functions

a- the functions of the conventional rate.

the interest whatever its function is fixed in the form of an annual percentage
of a principal sum>*, sometimes determined by law (legal rate) other times by
convention (conventional rate) the rate marks the attention of the legislator
admitting the lawfulness of the interest, does not intend to leave it to the parties
to fix the amount of its quantity by legislating the ceiling of the conventional
rate stipulations and that it has submitted them to a formalized rate to serve as
a basis for the condemnation of the usury and the protection of the praetor.
Interest at the conventional rate is only one of the components of the cost of
credit, in the same way as the various commissions and ancillary costs borne
by the lender **° (e.g. account opening commission, overdraft commission, etc.),

by the plurality of its interest charges.

237 -M. PLANIOL elementary treaty of civil law, t 2, (7thed 1917) n° 263, p 91

238- Article L 122-3 and L 311-25 of the consumer code and ART L. 132-5-1, al 3 and art
L 211-13, art L211-9 of the insurance code

239 -LAROMBIERE, Theory and practice of obligations, t 1 (1857); WAHL in BAUDRY-
LACANTINERIE, theoretical and practical treaty of civil law t 20: society, loan, deposit
(1898),n° 811, p 425.

240 -M. VASSEUR, remuneration of bank credit to companies, bank 1990, p 1024.
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he legislator to create a new indicator distinct from the recognized interest
rate, the overall effective rate which corresponds to the rate actually®*'
practiced for a specific credit transaction *** . therefore the T.E.G includes
interest and costs of any kind related to credit services **° .

The interest rate depends on the cost of money at which the creditor may be
forced to refinance and the variable risks that he incurs by making a sum of
money available to the borrower for a certain period of time (risk of not
reimbursement, monetary risk or change in rates, etc.) this plurality of risk
factors gives the rates an exact mathematical reality which ensures
remuneration to the lender by guaranteeing him the maintenance of his value
of the capital borrowed.

b- the functions of the legal rate.

A ceiling rate is the bygone function of the legal rate, it first served as a
usurious threshold*** with French legislation according to the law of
September 3, 1807 relating to the interest rate of money fixed the legal rate
and has makes the threshold of usury therefore the parties could only stipulate
a conventional rate on the condition that it does not exceed the legal rate, any
higher perception is subject to restitution. Then the usefulness of the legal rate
of interest disappeared, by its abandonment in commercial matters (law of
January 13, 1886) and in civil matters (law of April 18, 1918) of the device
repressing the usury which made lose to the legal interest its function as a
ceiling. After in 1935 by the decree law of August 8, 1935 the conventional
rate framed and the threshold of usury is carried out by comparison with the
real cost of money so the usurious rates have been determined in relation to the
conventional rates despite the multiple reforms which affected the calculation
of the wear threshold.

241 -The overall effective rate is not only the apparent rate but the all-inclusive cost of the credit
that the borrower provides financially. Also the notion of T.E.G is defined in French law by the law of
December 28, 1996 (its method of calculation was specified by the decree of September 4, 1985,
article one of which stipulates that the overall effective rate of a loan is a nominal rate annual, in
arrears expressed as a percentage.

242- ] L RIVES-LANGE & M.CONTAMINE-RAYNAUD, Banking law (6th ed, 1995), n°437, p 429
243-T. BONNEAU, banking law (4th ed, 2001); No. 69, p 48.

244 -AUBRY and RAU, French civil law course, t 4, (4th ed 1871), n°396, p 603
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Recently the French legislator (law of July 11, 1975) distinguishes two
varieties, The simple rate which serves as a supplementary rate for default and
compensatory interest and an aggravated or increased rate, intended to put
pressure on the recalcitrant debtor unlike the simple rate which is applies
independently of the cause of the obligation, reparation or remuneration, the
increased rate only applies in the event of non-performance.

And as this law of July 11, 1975 with these reference rates did not faithfully

reflect the monetary fluctuations in eu the law of June 23, 1989 **°

modifying
the conditions for fixing the legal rate defined by decree each calendar year by
reflecting market data monetary.**¢

However, in Morocco the legal interest rate and the maximum rate of
conventional interest were fixed the first time by Dahir of 8 KAADA 1331
(October 9, 1913) fixing in civil and commercial matters, the legal interest rate
and the maximum interests (B.O n°® 51 of 10/17/1913, p.425), and was
modified by Dahir of 02/10/1948 (B.O n° 1848 of 03/26/1948 p.360) then
Dahir of 16 /06/1950 (B.O n° 1968 from 14/07/1950, p.931),

But article 115 of law n® 34-03 relating to credit institutions and similar
organizations articulates that the provisions of Dahir 1913 are no longer
applicable, moreover article 116 of the same law specifies that the interest

rates are fixed by circular of Bank al Maghreb.

245 -Article 12 of law n°® 89-21 of June 23, 1989 amending the law of July 11, 1975 and
entering into force on July 15, 1989.
246- ]. CARBONNIER, civil Law 4,: obligations, paris: PUF, 22nd ed, 2000.
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2.2.3 - Conventional interest prohibited in Islamic financing

a- The TEG: an informative function.

Under the terms of the credit agreements, the conventional rate and the overall
effective rate (TEG) must be mentioned. the conventional rate, also called
nominal, is the rate seen from the banker's side, of which it is both the working
tool and the measure of remuneration. it allows him to draw up the
amortization table, or to operate the account. the overall effective rate is, on the
contrary, the rate seen from the client side, because it incorporates in principle,
in addition to the conventional rate, the impact of all the costs linked to the
credit, which reduce the capital borrowed, or increase the deadlines. the TEG
has no useful role in the life of the credit. it will not intervene in the
calculation of the sums remaining due, in the event of default or repayment of
the borrowed capital, the overall cost of the loan offers ancillary costs included,
and thus to assess the financial effort that it will have to make.

b- Composition of the TEG.

The cost of credit depends on the amount of the sum lent and the duration of
the loan. But the remuneration of the granted assistance is not limited to the
collection of interest and takes into account other components the commissions
constitute the price of services rendered by the bank. There are, for example,
account and account movement commissions which consist either in keeping
the customer's accounts, or in remunerating the cash service provided by the
bank. , it is the service rendered by the bank which has promised its client to
make a certain sum available to him.

Components and elements of calculation make it possible to determine the TEG.
It's about .

_ The interest rate of the loan;

_ Costs of any kind regardless of their qualification, which includes
administrative costs, costs relating to notarial deeds;

_ Insurance premiums when an insurance contract linked to a loan is taken

out by the borrower or required by the lender.
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B - The legal Islamic doctrinal principles vectors of legal standardization in
Islamic financing

1) MASLHA, DARURA and Ijma

a-La MASLAHA

a.1- The principle of creating new standards by seeking the general interest
"There is no doubt that the rules of law change with the times"**’, this is the
principle according to which Islamic law must seek to apply to new situations,
while ensuring respect for the general interest of Islam and the Muslims. This
Islamic doctrinal principle, MASLAHA (the general interest), is therefore
exclusively an Islamic doctrinal source at the service of the creation of norms
by adaptation to the social life of believers.

Islamic legislation (CHARIA) is instituted to safeguard the five essential needs
of man: religion, person, procreation, property and reason. In this perspective
of protection of Islam and Muslims with their property, the required condition
is respect for MAQUASSID (Islamic purposes) which is expressed by the three
main sources, the KORAN, the SUNNA and AL I[J]MAA. which can be
supplemented by certain additional sources developed by Islamic doctrine
among them the MASLAHA principle determined by the great Muslim
jurisconsults of the Malikite school SHATIBI as "general interest which cannot
be directly linked to a Koranic text or a testimony of the sunna”**®.

Ghazali in his Shifat al Ghalil thus summarizes that, on the application of the
MA-SLAHA, "all this must be considered authoritative provided that it is not
invented and unknown, that it does not contradict a text, nor a cause of

alienation from the Sharia”**?.

247 -Article 39 of the Ottoman MAJALLAH quoted by JAHEL Selim, “Business Law and
Religions”, International Review of Comparative Law, 2001, volume 53, N°4, p. 879-910.
248- SELLAMI Mohamed-Moktar, The Qiyas and its contemporary applications, Jeddah,
IRTL 1999, p104.

249 - Ghazali, Shifat al Ghalil p.184, quoted by HASSAN Hussein Hamid, Jurisprudence of
the maslaha and its contemporary applications, Jeddah, IRTI, 1995, p. 27.
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MASLAHA is thus the method for safeguarding the purpose of the Law in
Islamic Law *°°. MASLAHA can relate to necessities (DARURA) or needs
(HAJIAT) or to facilitate (TAHSSINAT) the application of rules within the
domain of the Law*". The difficulty, in the application of the MASLAHA in a
legal system of a precise Law is not to slow down the continuity of the
safeguard, of the MAQUASSIDS.
MASLAHA, as a tool for the doctrinal construction of Islamic law, makes it
possible to deviate from a majority solution without infringing Sharia. For this,
MASLAHA must have a greater advantage than the possible damage it implies
and be inspired by the opinion of a qualified lawyer.
In addition, the establishment of a MASLAHA must not defeat another more
important MASLAHA. This is the case, for example, if it is considered that the
defense of a TAHSINAT outweighs a necessity.

a.2- Consequences in the development of Islamic banking standards
the role assigned to Islamic doctrine to complete the Koran or Sunna text
according to the evolution of contingencies*?, gives Islamic law an
evolutionary and adaptive capacity with the cultures of the peoples and their
Different customs. speculation in the market economy having led to a sharp
rise in tariffs. Can open the possibility of pricing imposed by the state, with the
aim of defending the general interest characterized here by the necessary food
supply for the populations. Similarly, the implementation of MASLAHA may
have allowed the loan at interest, under restrictive conditions, if the purchase
on credit of a good opened up the possibility of protecting an essential need

with regard to the aims of Sharia ***.

250- TURKI Abel Magid, Polemics between Ibn Hazm and Bagi on the principles of Muslim
law, Algiers, Studies and Documents, 1975, p 399.

251- SELLAMI Mohamed-Moktar, The Qiyas and its contemporary applications, Jeddah,
IRTI, 1999, p 90.

252 -HASSAN Hussein Hamid, Jurisprudence of MASLAHA and its contemporary
applications, Jeddah, IRTI, 1995, p. 62.

253- MILLIOT Louis & BLANC Francois-Paul, Introduction to the study of Muslim law, Paris,
Dalloz, 2001, 2nd edition, p.154 et seq.

254 -HASSAN Hussein Hamid, Jurisprudence of MASLAHA and its contemporary
applications, Jeddah, IRTI, 1995 p. 35.
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hus, the tendency among modern Hanbalites, the majority in the process of
development of Islamic banking law, is to confuse the use of giyas by
MASLAHA by giving it their preference because of the more general solutions
offered by this method while the qgiyas applies toA specific case.
This perspective comes up against the desire to propose global solutions to a
problem, to make banking practices totally Islamic, whose solutions are specific
to each situation®®”.
The defense of the general interest is not analyzed in the same way depending
on whether one considers access to financing for disadvantaged populations, in
rural areas, or the tax optimization of international project financing. We
readily recognize that the two perspectives can come together, and that the
legitimization of large-scale economic operations contributed to improving the
economic conditions of the population who will benefit from the
consequences, thus characterizing the use of MASLAHA.

b-the exception by necessity (La darurah)
b.1- Exception by necessity for the preservation of the fundamentals of Sharia

The use of the notion of necessity derives from the general interest method. It
allows, for the protection of a higher interest, to exclude the application of a
rule of more relative importance. This principle according to which necessity
makes the law, or that necessity lifts prohibitions was formalized in the
Ottoman Majallah, in its article 2. The following articles, 22, 23 and 24,
specifying that necessity must be assessed with regard to the other principles
and that the exception must cease as soon as the state of necessity ceases*®.
Thus, as for the MASLAHA have it is only an application, the darurah is
allowed in preservation of the religion, the life, the reason (from the point of

view of Islamic doctrine).

255-SELLAMI Mohamed-Moktar, The Qiyas and its contemporary applications, Jeddah,
IRTL 1999, p. 107.

256- JAHEL Selim, “The general principles of law in Arab-Muslim systems with regard to
contemporary legal technique”, International Review of Comparative Law, 2003, N°1, p.
105-121., p. 114.
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Particular This aims to remove what calls into question the Islamic dogma,
from the Property and posterity. The application of the principle of necessity is
instituted to safeguard such is the purpose of the Law, it is considered for
example that illness during Ramadan must lead to the breaking of the fast to
safeguard the life of the sick person.

The principle of necessity, by calling into question the principles it allows, is
not always accepted by Muslims anxious to conform to the strict text of the
Law of God. This is how this principle is generally little used. However, the
obligation to deviate from the normal application of Sharia is only justified
insofar as it must make it possible to end the state of necessity. As, if it is
permitted, in a situation of danger, to eat pork, it is only in view of the pursuit
of the effort necessary for survival.

b .2- Consequences on the development of Islamic banking standards
In the creation of Islamic banking law, recourse to the principle of necessity is
most often used for cases in which it is impossible to emancipate oneself from
conventional rules contrary to Islam. This, in order to allow the Islamic
banking system to develop in an evolutionary way by removing the
prohibitions which would automatically disqualify it**”

In addition, recourse to the hiyal, whose link Joseph Schacht has shown with
the notion of darurah®?, is traditionally analyzed with regard to the Muslim
conception according to which "the ever-increasing corruption of the
conditions of the time" authorized the recourse to techniques blameworthy in
principle, but were legitimized by the Koranic precepts of obedience to
legitimate authorities*”. Especially when we know that for some, necessity is
characterized in the loan at interest by its purpose of contributing to

production and raising the standard of living that it allows to foster**°.

257 -CHAPRA Umer KHAN Tariqullah, Regulation and Control of Islamic Banks, Jiddah, IRTI, p. 105.
258 -SCHACHT Joseph, Introduction to Muslim Law, Paris, Maisonneuve & Larose,

“Collection Islam of yesterday and today”, 1992, .p.74.

259- Koran S.IV, V.59, “Believers, obey God and His Messenger and those of you who

have authority”.

260-GALLOUX Michel, Islamic finance and political power, Paris, Presses Universitaires de France,

“Islamic Collection”, 1997, p 43.
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He principle of necessity, or its partial understanding, has several
consequences for banking law. In the daily life of Islamic banks, it is frequently
used to facilitate reconciliation with conventional methods of financing, in
areas that the principles of Islamic law prohibit.
This is a paradox that raises the question of the general interest pursued in this
process of creating rules. An example is thus often found in doctrinal debates
in Islamic banking law, and concerns the comparison between the use of a
drug containing alcohol and another containing less alcohol*®’. But the
perspective of Islamic banking law suggests that it is more commendable to
buy a car through Islamic credit than to acquire, by conventional means, a
utility vehicle allowing the continuity of a commercial activity producing
resources for families. By modeling Islamic products on their conventional
equivalents, legal theorists necessarily deduce that the maslaha is the same,
with the wealth produced through the same channels.

c- The ijma’

c.1- Acceptance of the ijma’.
The Ijma’ is based on the principle that the unanimous agreement of the
Muslim community on a legal solution carries its legitimation®®*. In their work
of renovation, the jurists of Islamic banks have therefore endeavored to seek
the solutions of past ijma’, legitimizing situations likely to be used in the
process of creating banking law. According to 'abd el Wahab Khallaf, "the ijma’
is the agreement of all Muslims at a given time after the death of the envoy, on

a legal qualification, in a given case"™®’.

261 EL-GAMAL Mahmoud A., Peddling., Islamic Finance Law Economics and Practice, New
York, Cambridge University Press, 2006, p12

262 according to the hadith "My community will not meet on an error". Hadith reported by
IBN MAJAH, Sunan, Volume 2, Cairo, ed. al Baqi, 1953, No. 3950.

263 BERNAND Marie, The unanimous agreement of the community as the basis of the legal
statutes of Islam according to Abu | Husayn al Basri, Paris, Librairie Philosophique J. Vrin,
“Collections Ftudes Musulmanes”, 1970, p. 99.
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In practice, it is through the particular qualifications of jurisconsults that such
an agreement is possible. Even if in theory, the closing of the doors of new
Islamic normalizations sl 8t and the consequent disappearance of its great
doctrinaires, prohibit that one can again use this process to create legal
norms*®*, an important doctrinal current considers that the ijma’ is possible at
each era. Based on the Hanbalite opinion that each era produces its
doctrinaires. Through the search for a unanimous agreement between the
qualified representatives of the different schools, a certain number of
organizations have agreed to define the new standards of Islamic banking law.
c.2- Consequences on the development of unified Islamic banking doctrine
Indeed, the scope of a current [jma’ seems to have consequences only to the
extent of the legal certainty it provides to players in the Islamic banking sector.
The doctrinal debates on the acceptance of the ijma’ today do not seem to have
to end, a legal recognition of a new principle by an assembly of lawyers
specialized in banking law and will only have a limited impact on certain
legislations. What we mean by this is that within the various Islamic
communities, a current [jma’ on a banking notion will not arrive at the same
level of legitimacy as a unanimous agreement passed by the companions of the
Prophet or the masters of the four large schools. In addition On the commercial
level, customers are generally satisfied with the opinion of an authority in
which they place their trust, and which, in most cases, does not affirm the
legality of the new standard, but rather its absence. contradictions to the
principles of Sharia. The current ijma’ therefore does not seem to have any
practical interest. And on the economic level, on the other hand, in the case of
Islamic banking, one of the obstacles to development most often noticed is the
lack of uniformity in the acceptance of compliance with Sharia. Therefore, the
future development of Islamic banking law requires the adoption of commonly

accepted standards, strengthening contractual exchanges on a secure basis.

264- MILLIOT Louis & BLANC Francois-Paul, Introduction to the study of Muslim law, Paris,
Dalloz, 2001, 2nd edition, p 115. .
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Certainly the overall evolution of banking law, the process of which Professor
Matou has described: "the growing interdependence of the various markets, the
acclimatization of foreign techniques, the great homogeneity of banking
behavior, the means of communication contribute to the formation of very
close in different countries. These practices secrete habits from which
standards emerge to gradually form a binding legal norm for those
involved~*®.

Stability and uniformity are the new paradigms of international business law
of which Islamic banking law now forms a segment.”®® This relationship
between economics and law, whose terms the British economist Ronald
Coase”’ redefined, applies today to Islamic banking law in its asserted desire to
establish itself as a system as efficient as conventional banking law.

On the other hand, as eminent specialists have proven, "the law and the market
are interdependent, one serving the other and vice versa [...] for the market to
be generalized, everything must be assimilated to goods” *°®. The definitive
formulation of Islamic principles in recent Islamic banking law seems to us an
opportunity to participate in this movement which presents itself as based on

ethical values,

265 - MATTOUT Jean-Pierre., International Banking Law, Paris, Revue Banque Edition,
“Collection Droit Fiscalit¢”, 2004, 3rd edition, , p. 22-23.

266 See the remarks of the governor of the central bank of Pakistan, AKHTAR Shamshad
who proposes among the crucial points relating to the development of the Islamic banking
industry the necessary "standardization of the rules of the Shari’a", Building an effective
Islamic financial system, Global Islamic financial Forum, Kuala Lumpur, Malaysia, March
27,2007, , p.5-6,

267- According to this Nobel laureate in economics, founder of the theory of transaction
costs and mastermind of the doctrinal current of Law and economics, in the economic
analysis of Law, “the law to a certain extent controls the economic system through
transaction costs. transaction that he organises”. On this subject GROSSEIN Jean-Pierre &
WEBER Max, “Introduction to the economic ethics of universal religions”, Archives of the
social sciences of religions, 1992, volume 77, N°1, p. 139-167.

268 - TONNEL-MARTINACHE Mariette, “Degree of development of financial systems and
Geographical redeployment of banks”, Economic Review, Year 1987, Volume 38, n° 1, p.
117-148,
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He interest of Islamic banking should, we recall, be analyzed to the extent of
the "need not to dissociate human rights from economic law, as it is true that
the economy has become the engine of globalization »*°.

In the early days of Islamic legal history, the rapid growth of the Islamic
empire led to the emergence of several legal schools based on the primary
sources available in their midst. The continuous development of Islamic law
that followed led to the blocking of ijtihad in order to preserve the path of the
<od in Islamic law and not to crystallize the solutions by the permanent search
for an ijma’ and to preserve its adaptability, undoubtedly the he blind imitation
that was then imposed led over the generations to limit the creative power of
Islamic law so that, little by little, ways were found to deviate from this fixed
vision of law. Local particularisms thus continued to express themselves,
contributing to the affirmation of their own identities. The process of
standardization of Islamic banking rules leads, in our view, to the risk of
weakening the regulatory variety in Islamic law and of causing annoyance and
disinterest in these standards modeled on conventional banking law. Moreover,
by giving too much force to the new standards, by the search for an ijma’ with
legal value, there is a risk of leading to the blocking of the evolutionary process
of the creation of banking law.

Finally A standardization of the law by the reopening, tacit or affirmed, of the

doors of ijtihad contains an essence aware of the future divergence.

269- Mireille Delmas-Marty quoted in FARJAT Gérard, “Economic law and the essentials
(for a colloquium on ethics)”, International review of economic law, anniversary issue,

Review and perspectives of economic law, 2002, p. 154.
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2) Unified Islamic banking doctrine in regulation.
a-regulation of Islamic banking
a.1- A regulation of religious originality

The Islamic bank is subject to specific regulations drawn from religious and
moral rules. Its implantation in the banking system of Morocco which has a
conventional banking legal system or rather different from this one. based on a
new system by integrating this mode of Islamic finance by respecting the
regulations in force while preserving the religious principles which found this
finance.

The case of Morocco can also be a good example, in this country made up of a
good number of Muslims and which has known the election of Islamists to the
government, since then the establishment of Islamic banks has been formalized
by law 103.12, using instead of Islamic financing, the terminology, the term
alternative financing and alternative products. It is Chaabi Bank, a subsidiary
of the Banque Populaire Marocaine group, which set up the first Islamic bank
account in France in June 2011. Alongside these so-called alternative products,
products from the traditional system compete with these alternative products,
in operating on the basis of interest rates, which are prohibited in Islam.

The regulations cannot constitute an obstacle for the qualification of bank of
Islamic establishment which is a bank like all the others. Because what is
important for the Islamic financial system is to operate in compliance with the
rules of Islamic law.

Banking regulations are the set of legislative and regulatory provisions that
govern banking operations and those who carry them out in a professional and
habitual capacity. These regulations include in particular the regulations
adopted by the Banking Regulation Committee. It concerns the organization
and supervision of these, with a view to ensuring the protection of depositors
and directing the resources entrusted to them 2" .

These provisions clarify the types of companies or funds that must exercise the

banking activity, but also the rules for exercising such a profession.

270 - R. Routier, The obligations and liability of the banker, p. 34.
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Access to such a profession is reserved for institutions that meet the definition
of the banking profession®’". For the exercise of such a profession, many
criteria have been laid down by the legislator. This regulation which organizes
the operation of banks from their creation until their dissolution.

272 \which means that

Islamic banks are based on religious and ethical rules
banking activities are regulated according to Islamic law. However, only

certain financial institutions operating in purely Islamic banks in countries
such as Pakistan, Sudan, or Iran operate in absolute compliance with Sharia

rules®™

. All the others are installed in countries where a system governs their
operation, based on national regulations. Under these conditions, which of the
two regulatory systems should take precedence in the face of such a duality?
This confrontation of the two systems also poses the problem of the integration
of the Islamic system into other systems of law and that of the mechanisms to
achieve this.”™

a.2- The purpose of this regulation

The banking regulations set themselves the task of announcing the conditions
of access to the profession, its functioning and the responsibility of the actors of
the bank®”®. The role of the banker has increased in recent years with the
emergence of new types of obligations®’, such as the obligation to warn which
is above that of advice and information of the banker, thus giving rise to a

diversity of responsibility*’".

271-].J. Burgard, Ch. Cornu and Olivier Robert de Massy, Banking in France, Political
Science Press and Dalloz, Paris 1995, p. 9.

272-F. Guéranger, Islamic finance, an illustration of ethical finance, p. 19

273 -L. Siagh, Islam and the business world, Ed. d’Organisation, 2003, p. 171.

274- K. Djaraouane & Ch. Joseph Serhal, “The designation of the applicable law in Islamic
financing contracts”, Revue droit des affaires internationales, n° 2 2009, p. 115.
275-Article 1 of the banking law of January 4, 1984, relating to the control of the banking
system in France JGP. G., p. 3176.

276 -D. Legeais, The new obligations of the banker, Review of banking and financial 1aw, n° 29

277-R. Routier, Obligation and responsibility of the banker, op. cit. p. 142.
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Also The client is in a weak position, because it is he who is asking, his banker,
for a loan. The rate of this loan must comply with usurious regulations. The
bank, for its part, must have sufficient guarantees to ensure its obligation to
reimburse and refund. Seen under this logic, this regulation remains

legitimate®’®

, all the more so any violation of banking rules calls into question
the trust between customer and bank but also with regard to the State, which
guarantees the proper functioning of the bank and is a shareholder in certain
banking establishments. The State must also guarantee that these
establishments to which it has offered the right to receive public funds are
indeed able to reimburse them, under conditions which do not endanger the
assets of the population and do not harm by far neither to the currency of
which he is the manager, nor to the financial center *’°.

b- The legal nature of the Islamic investment bank

b.1- The obligation of restitution in Islamic investment banks:
The term bank in appearance covers in practice very different economic
realities. The 1931 Geneva International Conference on the Law of Checks
failed to formulate a definition of banking®*°. The discussions initiated since
1965 in Brussels for the harmonization of banking legislation would suffice to
show that this is a concept whose content varies greatly depending on the
country”®'. This difficulty in defining the bank lies in the variety of activities of
bankers Despite its universality, which is called into question in the current
reform project in the hemicycle, demanding the separation between lending

and speculative activity***

278- Ch. Gavalda & J. Stoufflet, “The banking law of January 24, 1984, jop.G. 1985, No. 11, p. 3176.
279- The violation of this banking monopoly is sanctioned both civilly and criminally. A
term of imprisonment of 3 years with a fine of 375 thousand euros, in addition to the nullity
of the act concluded in violation of this rule, Ass. Full. March 4, 2005, Dalloz, 2005, 785,
obs. B. Concern, this decision comes to dry up the divergence which reigned between the
civil room and the commercial room about the civil sanction of the violation of the banking monopoly.

280 -A. Abi Haidar, The Islamic Bank. An Attempt at Integration into a Western-Type Legal
System, Thesis, Paris II. 1991, p. 369.

281 -Ch. Gavalda, J. Stoufflet, Banking law, 8th ed. Litec 2010, No. 51, p. 71.

282 - G. Raveaud, “Banking law. Taxpayers should not pay for finance”, L’économie

politique, February 2013.
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he Islamic bank is “a banking institution which collects funds and uses them on
the basis of the Islamic sharia, with the aim of founding a united society**® and
achieving a certain justice in the distribution of wealth®**”. Banking activities
in the Islamic system are subject only to the requirements of Sharia, in other
words the five principles of Islamic finance remain the only conditions
required for the validity of an Islamic product. Unlike the Western system and
more precisely in French law (article L.311-1 of the Monetary and Financial
Code), where banking operations are clearly set out. Thus they concern the
receipt of funds from the public, in the form of a deposit, on condition that
they are returned; the provision of means of payment and credit transactions.
To attribute to the Islamic bank a banking qualification, it must respect the
banking legislation of each country that it wishes to exercise its investment
banking activity as in France it will have to exercise the banking activities
listed in the Monetary Code and finance which remain the monopoly of credit
institutions. No one doubts that conventional investment banks receive funds
from the public These funds are used in the form of investment finance credit,
since it is the onerous nature of the operation that makes it a investment
financing.

Admittedly, Islamic investment banks do not charge interest, but they operate
according to the rule of profit and loss sharing, which makes it possible to
qualify the investment financing operation as long as there is credit
remuneration.

However, the obligation to return the funds, the Islamic investment banks do
not respect this obligation in the case where the project has failed, it requires

participation according to the contractual clauses and the type of contract.

283 - S. Hamoud, “The Islamic Banking Experience”, Al-Iktisad and Al-Amaal Review,
Economy and Business”, in Arabic, May 1985, p. 55.
284 - O. El Kattani, “The Islamic bank theoretical framework and practical experience”, in

Ethics and Business Perspectives Maghreb, p. 42.

121



Therefore, failure to fulfill this obligation will lead to a responsibility for the
Islamic investment bank without disqualifying it from its qualification as an
investment bank. to guarantee the deposit of its customers.

This idea was mentioned during the first application for approval for the
establishment of Islamic banks in England. This request was rejected on the
grounds that this system based on religious rules would not be able to comply
with the rules governing the function and organization of the banking sector
in England*®*°

In the conventional system are regulated on the one hand the remuneration of
deposits but also the return of funds. The Islamic system would not be able to
meet these two imperatives. As we know, this system banishes the
remuneration of operations by the passage of time, which means that it is the
principle of sharing profits and losses which replaces the mechanism of
interest. The fact for the depositor to receive less than the sum he had deposited
with his bank, constitutes a violation of the obligation of restitution of the
banker and yet it is on this basis that the system of Islamic investment banks
operates. .

In French law, the deposit contract is characterized by the depositor's right to
full reimbursement of the money collected by the bank. Article 2 of the French
banking law qualifies this money as funds received from the public. "Funds
received from the public are considered to be funds that a person collects from
a third party, in particular in the form of deposits, with the right to dispose for
its own account, but it is responsible for returning them..”***This article
establishes the obligation to return funds as a corollary of the deposit
operation. As long as the banker, in the Islamic system, does not respect such

an obligation.

285 - M. AINLEY, “Islamic banking in the United Kingdom, the FSA is ready to follow market
developments” in Islamic finance in Europe Revue banque n°696 Nov. 2007, p.33.

G. Naulleau, “The Islamic financial system, development and perceptions”, Paris Business
School, working document, n® 80-86 p. 35
286 - J. Stoufflet, “The banking law of 24 January 1984”, JGP. G. 1985, No. 3476.
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In the Islamic system, the depositor agrees to be remunerated according to the
principle of sharing profits and losses. The latter does not guarantee the return
of the funds deposited, because in the Islamic conception the actors of an
investment must share the risks which differs from the conventional system
b.2- The Islamic banker, agent bound by professional obligations

The agent in the conventional system is subject to a double obligation and
failing to respect them, he engages his responsibility. Firstly, he has an
obligation to execute the mandate, an obligation qualified as a means exercised
by a salaried representative. He is required to be diligent in a good way. The
second obligation, consisting in giving an account of the accomplishment of its
function. According to some authors, as an obligation of result”*’. What is
different within the framework of the operation of the Islamic bank.

Care must be taken not to confuse the obligation of result, where the fault of
the debtor is presumed as soon as the result is not achieved, with the obligation
to report on the result of the operation carried out by the agent. -this exists
even if the agent is bound only by an obligation of means®**. This obligation of
means remains to be discussed, because the banker who is a professional and
who must be able to deploy all possible means to carry out these credit
operations®® should rather be bound by an obligation of result, which would
ensure a more effective depositor protection.

However, the argumentation of the Islamic investment bank based on the non-
guarantee of the return of investment deposits in its entirety is well founded, as
long as it does not in reality target a classic deposit but a real investment in a

investment project.

287 - P. Henry Antonmattei & J. Raynard, Civil Law. Special Contracts, Litec, Paris 2008, p. 395
288- Jurisprudence requires the existence of a fault to incur liability, which makes us think
that it is an obligation to do, Civ. 1, 16 May 2006, Bull. Civ., I, n® 241, Dal-loz 2006 IR 1564
289 -H. Bogler, The agent banker? The mandates aiming to carry out a movement of funds,
thesis Nice 1992, pp. 12 et seq..
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SECTION 2. FINANCING CONTRACTS REAL ESTATE INVESTMENT
LEGITIMIZED IN ISLAMIC BANKING LAW
§I-Mudaraba and Istisna real estate investment financing contracts in Islamic
banking law:
A- Mudaraba real estate investment contract
1) Validity and reconciliation between Mudaraba and convenience

a- Validity
Historically, venture capital began with the Islamic concept of Mudaraba and
from the tenth century, this concept was used by the Italians, developing via
Europe”®.
The Mudaraba emphasizes the Sharia principle that money has no value unless
it is associated with work. This is an alternative form to the prohibition of
"RIBA", which consists of the prohibition to grant credit in return for an
amount of interest fixed in advance and paid periodically.
In practice, this method of financing makes it possible to facilitate investment
between the supplier of capital, who is not ready or competent
enough/available to manage his capital by himself, and the entreprenecur, a
professional or expert who is not is not solvent to start a business and invest.
The Mudaraba®" contract, like the general partner, is a form of cooperation
between two parties, a sponsor investor who advances capital for commercial
purposes and a sponsor entrepreneur who makes a contribution to the industry
(expertise, know-how). Normally, both partners are entitled to a profit

reached, which will be distributed between them according to an agreed ratio.

290-A. ABDULL MUTALIP, “Islamic venture capital and private equity. legal issues and
challenges”, Azmi & Associates, Malaysia, 2000, p. 4 .

291- In Islamic law, the contract of Mudaraba can also be qualified as Moukarada, or
kerad. The divergence in terminology is due to geographical factors; kerad and Mouka-rada
originate from the Arabian Peninsula and Moudaraba is Iraq. Moreover, the Malikite
schools and the Shafiites have adopted kerad and, to a lesser extent, Mukarada, and the
Hanafites, the Mudaraba. AAOIFI, Shari'a Standards for Islamic financial institutions, shari'a
standard no. 13 “Mudaraba”, art. 4/1, 2010, p. 235.
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In addition, some relate to the practice of investment capital, in the Mudaraba,
when an investor provides funds to the capital of an unlisted company, in need
of equity, possibly representing a new option. to finance small and medium
enterprises in Islamic countries, and the Islamic bank can then play the role of
a venture capital institution. Also, it is superficially close to the trust when the
entrepreneur holds the funds given to him by the investor to use them
according to the terms of the contract, without incurring losses***.

From a financial perspective, it is quite clear that the Mudaraba cannot be
likened to a credit operation. It is not a lender-borrower relationship but an
investor (capital provider)-entrepreneur (fiduciary) who share profits and
possibly losses among themselves. Unlike credit, Islamic banking is concerned
with the nature of the investment in question and may impose certain
restrictions on the investment by its client. It also has the right to oversee its
activity without actually intervening in the management of the funded project.

In addition, the conventional bank guarantees the rate of return which is fixed
and known in advance. Thus, in Islamic finance, this rate is variable since it is
generated by the assets financed by these investment funds. The depositor and
the Islamic bank share the profits according to the agreed ratio and only the
depositor bears the losses incurred except in case of breach of contract or
negligence by the bank

Sometimes, the bank can assume a double role in case of two-pronged
Mudaraba. first, it collects funds from depositors in investment accounts and
therefore plays the role of an entreprencur; secondly, these investment funds
are then made available to entrepreneurs to finance projects, the bank then

assumes the role of an investor.

292- GUERANGER, Islamic finance: an illustration of ethical finance, Dunod, Paris, 2009, p.
94. 48.
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However, the Mudaraba is advantageous compared to fixed rate financial
instruments (such as bank deposit or credit contract), since the remuneration
of the Islamic bank is neither fixed nor predetermined. It is variable, depending
directly on the return on the investment project, which obliges the
entrepreneur to manage the capital entrusted to him as well as possible.

b- Reconciliation between Mudaraba and convenience:
In Islamic law, the legitimacy of the Mudaraba is recognized by the Koran®®,
the Sunnah of the Prophet®”*, as well as the consensus of Islamic jurists. Under
French law, the limited partnership is governed by Articles L. 222-1 to L. 222-
12 of the Commercial Code. The constitution of the Mudaraba is subject to
certain conditions, mainly concerning the partners, the object, and the type of
investment.
As far as the partners are concerned, there must be at least two people, who
must have legal capacity™”.
Concerning the capital, there is no legal requirement of a minimum amount,
whether in Islamic law or in French law. In principle, capital must be
determined in terms of quantity and quality, in a very precise way.
And on the other hand to ensure its availability to the contractor Article
1.222-4 of the French Commercial Code underlines this requirement by
providing that the articles of association must contain the value of the

contributions of all the partners,

293 -Sura (Al-Mozamile), verse 20: "Your Lord..knows that there will be among you the
sick, and others who will travel the earth, seeking the favor of Allah, and still others who
will fight in the way of Allah...".

294- As reported by Al-Bayhaqi 6/111, it was customary that al-Abbas Ibn Abd. al-Muttalib
became accustomed to exercising the Mudaraba as a rab-al-mal, he provides the capital to a
Mudaraba, on the condition that he does not travel by sea, or pass through the valleys or
engage in the cattle trade, and he will therefore be liable for any losses incurred in the event
of non-compliance with these restrictions. The Prophet approved the validity of these
conditions. As cited by AAOIFI, Shari'a Standards for Islamic financial institutions, Shari'a
standard no. 13 “Mudaraba”, Appendix (B) “Basis of the Shari'a rulings”, 2010, p. 244.

295 -Under French law, general partners all have the status of merchants. C.com., art.
1221-1 and L222-1.
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And the share in this value of each general partner or limited partner; and the
aggregate share of the general partners and the share of each limited partner
in the distribution of profits and in the liquidation proceeds. Gold According to
the standards of the AAOIFI, the capital must be provided in cash, but also can
be in the form of fixed assets whose value can be fixed by experts or by
agreement of the parties. Similarly, under French law, a limited partner can
make a contribution in cash and/or in kind, but he cannot make a contribution
in industry ¢ .

In addition, the entrepreneur can mix his own funds with those of the capital
investor, and in this case, he becomes a partner by right to a share of the profit
in proportion to his contribution to the capital. However, he is qualified as an
entrepreneur within the limits of the investor's capital and the profits are
distributed as agreed in the Mudaraba contract.

Unlike French law, Islamic law requires that the capital be, totally or partially,
made available to the entrepreneur, or even that the latter have free access to it.
Despite this apparent similarity in terms of the conditions of validity, there are
certain requirements, particularly in terms of the type of investment envisaged.
Under Islamic law, the investment project financed by Mudaraba must not

relate to illicit activities.

296 .Concerning the contribution in kind, the Maliki and Hanbali schools accept this
contribution on condition that it is assessed separately according to the market price on the
date of signature of the contract. Conversely, the Hanafi and Hanbali schools prohibit any
contribution in kind. They consider that contributions in kind, necessarily distinct from
contributions in cash, conflict with the unity and indivisibility of the common heritage of
the company.
In this sense, see: * H. MARTIN-SISTERON, “Ethical financing”, Revue Lamy droit du
financing, 2013, para. 5496.
e Kalaoui Ghassan, "interest-free banks. Islamic banks", Thesis, University of
Montpellier I, June 1988.
e Moate Michael, “the creation of an Islamic banking law”, Thesis, University of
Rochelle , 9 December 2011
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According to the strictest interpretation of Sharia, it is also prohibited to
engage in any activity that relates, directly or indirectly, to RIBA, as well as
investing in a company that pays or receives interest. However, Islamic
scholars have gradually established tolerance thresholds for indebtedness or
interest income, when the rate in financial instruments represents a minor
fraction®” of a company's funding or income which is considered eligible.

to receive Islamic financing. These requirements reflect the conception of
legality of investment and the principle of prohibition of RIBA in Islamic law.
Moreover, in certain cases, the Moudaraba would make it possible to structure

an undertaking for collective investment under French law *%

subject to
compliance with the principles of Islamic law. Of assets and application to

UCITS declaring compliance with Islamic law **?,,

297- The generally accepted debt threshold is a debt ratio below 33%. E. JOUINI & O.
PASTRE, “Challenges and opportunities of the development of Islamic finance for the Paris
market. ten proposals to collect 100 billion euros”, Rapp. Delivered to Paris Europlace, 8
Dec. 2008, p. 29-30.
298- An undertaking for collective investment is an investment fund made up of sums
pooled by investors who decide to let professional managers manage these sums on their
behalf in the best performing funds. The sums contributed by the investors entitle them to
securities of the fund which are generally offered on a continuous basis. Such as, for
example, Undertaking for Collective Investment in Transferable Securities (UCITS), or Real
Estate Collective Investment Undertaking (OPCI).
In this regard, see 1. RIASSETTO, “Alternative finance. which investment funds for which
aspirations? », Banking and Financial Law Review, No. 3, May 2013.
299 -AMF, Position n° 2007-19 “Extra-financial criteria for the selection of securities and
application to UCITS declaring compliance with Islamic law”, 17 July. 2007, amended Jan.
9. 2013. This is the first text of French law that expressly targets Islamic finance. Taking
advantage of the provisions of this position, BNPP created in July 2007 the first Islamic
index UCITS under French law. The change concerns the integration of the reference to
sharing UCIs defined by AMF position no. 2012-15. G. SAINT-MARC, “Islamic finance: a
challenge for France”, in French-style Islamic finance: a driving force for the economy, an
ethical alternative, under dir. J.-P. LARAMEE, Secure finance, Paris, 2008, p. 293.

L RIASSETTO, "The content of the guide to good practices for Islamic investment funds

of the Luxembourg Association of Investment Funds (alfi)", The notebooks of Islamic

finance, n° 4, Ecole de Management Strasbourg, 2013, p. 90.
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CITS may use criteria other than financial to select the securities in which
they invest. These same elements of assessment apply for the authorization of
UCITS declaring themselves to be in conformity with istamic law, known as Islamic funds®®
In this respect, the elements subject to particular vigilance as a financial
market regulator can be analyzed as follows. the preservation of the
management company's autonomy (article L. 214-9 of the Monetary and
Financial Code , excluding the selection of assets being carried out by an entity
separate from the management company responsible for the financial
management of the UCITS and the autonomy of the latter will be assessed
taking into account the role of the body in charge of the establishment of the
index; the possible intervention of a third party entity must not replace the
implementation within the management company of the means necessary for
the exercise of its activity (article 313-54 of the general regulations of the
AMF*°"; the extra-financial criteria used must comply with all the legislative
and regulatory provisions in force (criteria based on the consideration of the
race or religion of company directors cannot be accepted as they are
considered as contrary to principles of public order; As RIASSETTO points out,
subject to respect for public order, the approval in France of a religious
investment fund - or compartment - is not incompatible with the principle of secularism™?.
In its positive dimension of respect for all beliefs, secularism in fact allows
these funds to be taken into consideration insofar as they constitute
manifestations of a religious belief and the negative dimension of "neutrality" is
not opposed more to the creation and approval of these funds, because
secularism only concerns the public sphere and not the private sphere, which
includes business law and, more specifically, the law of undertakings for
collective investment. The prerogatives of the Islamic moral order and
conventional financial regulation can therefore coexist harmoniously in a legal
structuring of the Islamic UCITS type where the first must necessarily be part

of the second without being distorted by it.

300 -I. RIASSETTO, “Islamic funds”, Review of banking and financial law, study 18, May - June 2011, p. 43-48.
301 -AMF is the French financial market regulator

302 - I RIASSETTO, “The “faith-based”, a concept in business law”, in “Emerging concepts in business law”,
under dir. E. LE DOLLEY, LGDJ-Lextenso, 2010, n°® 27 .
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2) Allocation of management and profits/losses in Mudaraba

a - management and profit/loss:

The management of the Mudaraba project, or sponsorship, is entrusted
unilaterally to the entrepreneur, the general partner. Acts of internal
management or day-to-day operations concluded by the entrepreneur
under normal conditions, in the usual manner within the framework of
the company's activity, do not have to be submitted to the approval of

303

the investor” . Mudaraba, the partners cannot agree that the capital

investor has the right to manage or participate in the sale and purchase

304

activities with the entrepreneur”". And the contribution of capital does

not necessarily entail the right of scrutiny for the limited partner

investor on the conduct of the company®*>

Considering that
interference by the investor in the management can lead to limiting the
freedom of the entrepreneur and prevent him from making profits,
except with the prior consent of the latter®*®.

Similarly, under French law, only the general partner can manage the
limited partnership in accordance with the rules provided for the
partnership and the limited partner investor cannot even under power
of attorney perform any act of management. In the event of
contravention of this prohibition, he is jointly and severally liable with
the general partners for the debts and commitments of the company
resulting from the prohibited acts and, depending on their number or
importance, he may be declared jointly and severally liable for all the

commitments of the company or for a few only.

303- H. MARTIN-SISTERON, “Ethical financing”, Review Lamy financing law, 2013,
para. 5495.

304-AAOQOIFI, Shari ‘a Standards for Islamic financial institutions, sharia standard
no. 13 “Mudaraba”, art. 9/3, 2010, p. 240.

305 -F. GUERANGER, Islamic finance: an illustration of ethical finance, Dunod,
Paris, 2009, p. 93.

306- P. GRANGEREAU & M. HAROUN, “Financing of projects and Islamic financing:
some prospective reflections for financing in civil law countries”, Bank & LAW, n°
97, Sept. — Oct. 2004, p. 54.
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Good management by the contractor is always required. Thus, for example, he
must not sell goods at a price lower than the current price or that of the
market, or buy them at a price higher than the current one, unless such
transaction is in the interest of both parties, allowing to achieve the intended
objective of the Mudaraba; and he must not perform a charitable act using the
funds granted by the investor since these acts may cause losses and fall outside
the purpose of the contract; offer a right in connection with the Mudaraba
except by the consent of the capital investor. But, he must communicate to the
investor the books and the social documents and answer the questions relating
to the social management.

Precisely, the extent of the powers of the entrepreneur depends on the nature
of the Mudaraba, limited or unlimited:

« The Mudaraba is limited or restrictive when the social purpose is precisely
defined. The investor has imposed restrictions on the acts of management of
the entrepreneur. For example, by limiting his field of activity to a certain type
of investment, in a specific place, for a fixed period, or even by specifying the
people with whom the entrepreneur can contract. The Hanbali and Hanafi
schools have endorsed the restrictions related to time or people but this is not
the case for the Shafia and Maliki schools®’”. The entrepreneur must observe
these restrictions provided that he does not restrict his freedom and prevent
him from making a profit. Under French law, the manager's power of
administration may also be limited by the corporate purpose and the
company's articles of association.

.» While the Mudaraba is unlimited or absolute when the object of the contract
is left to the free choice of the entreprencur, within the limits of the interest of
both parties in order to achieve the objective of the contract. In the absence of
restrictions on the part of the investor, the actions of the entrepreneur must be

in accordance with professional usage in relation to the subject of the contract.

307- A. SARKER, « Islamic business contracts, agency problem and the theory of the Islamic

firm», International journal of Islamic financial services, vol. 1, n° 2, July-Sept. 1999, p. 4.
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The entrepreneur can thus freely conduct his business in the common interest,
for example by choosing the area of investment corresponding to his expertise
and professional abilities.
The absence of affectio societatis between the sponsored entrepreneur and the
sponsored investor, contrary to what could exist between the sponsor and the
general partner in the case of a French sponsor: in Moudaraba, the rab-al-mal
must not intervene in the management of the activity, which deprives the
parties of the possibility of working together on an equal footing. In French
law, even if it is possible to impose certain statutory restrictions on certain
rights of the limited partners, but there does not seem to be a loss of affectio
societatis in this case. Nevertheless, the rab-al-mal can have a right of
inspection, even of participation in an activity within certain limits, subject to
the prior agreement of the Moudareb. Without achieving total legal equality,
the presence of an affectio societatis does not seem to have to be totally
excluded®®®,
Whatever the nature of the Mudaraba, the entrepreneur must do his best to
achieve the intended objectives, and invest the capital transmitted to him by
the investor in the best permissible ways.

b- Breakdown of profits and losses:
The process of allocating profits and losses in a Mudaraba marks its distinction
from sponsorship. In Islamic law, the norms of the AAOIFI define the
mechanism of distribution of profits in the Mudaraba in a detailed manner®®.
According to which, the parties to the contract participate in the profits
according to a clearly specified ratio at the time of the conclusion of the

contract®'®, makes it possible to avoid any uncertainty or disagreement.

308- P. GRANGEREAU & M. HAROUN, “Financing of projects and Islamic financing: some
prospective reflections for financing in civil law countries”, Banque & Droit, n® 97, Sept. —
Oct. 2004, p. 54 (footnote 16).

309- AAOIFI, Shari'a Standards for Islamic financial institutions, shari'a standard no. 13
“Mudaraba”, art. 8/1, 2010, p. 237.

310 - A. SARKER, “Islamic business contracts, agency problem and the theory of the Islamic

firm”, International journal of Islamic financial services, vol. 1, No. 2, July-Sept. 1999, p. 4.
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Islamic law makes contractual freedom prevail here, by not requiring any
particular proportion®’'. As a result, different distribution keys can be agreed
depending on the nature of the activity concerned. In the absence of its
determination, the parties refer to customary practice, designating the
equitable sharing of profit, if any, to determine the shares of profit. Failing this,
the contract is considered null and in return, the contractor receives
consideration for the services rendered, fixed according to the market.

It is prohibited to fix this ratio in the form of a lump sum or a percentage of the
capital. It should also not be stipulated that the profit of a transaction is
provided to one party and that resulting from another transaction is the right
of the other party.

Indeed, the distribution of the profit depends on the final result of the
operations of Mudaraba at the time of the dissolution of the contract. It must
take place after the investor has recovered his capital and paid the
management fees to the entrepreneur as agreed in the contract®'”. The right of
the entrepreneur to a share of profits upon realization of the profit is subject to
the retention of interim profits in order to protect the capital. No party can
claim a profit unless the capital of Mudaraba is intact.

Under French law, the share of each partner in the profits is determined in
proportion to his share in the share capital and the share of the partner who
has contributed only his industry is equal to that of the partner who has the
least provided, all unless otherwise agreed.

But the statute of the company that ultimately defines the process of
distributing profits. Their distribution is not necessarily proportional. The law
accepts the validity of the clauses of unequal treatment, as well as those of
equal treatment. And the partners have the right to subsequently modify the

key of such distribution.

311- H. MARTIN-SISTERON, “Ethical financing”, Review Lamy financing law, 2013, para.
5497.

312- W. MZID, “Islamic finance:. fundamental principles and essential contributions in
financing growth and development”, Emerging new economic policy makers in the Arab

Mediterranean, p. 58 .
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Any contractual stipulation which totally excludes profit, as well as losses, or
makes one of the partners responsible for all losses is a leonine clause, which is
deemed unwritten.

The distribution of losses differs from a Mudaraba to a sponsorship®'®.

In a Mudaraba, it is the investor who assumes all of the losses suffered and the
entrepreneur only loses his remuneration. The entrepreneur is indeed
supposed to be a fiduciary. Thus he does not bear any loss, except in the event
of negligence or mismanagement on his part.

In a limited partnership, the investor is only liable for the debts and losses of
the company up to the amount of his contribution to the capital®’*, hence his
liability is limited. While the entrepreneur is infinitely and jointly responsible
for the social debts. However, both rights make it possible to engage the
liability of the managing entrepreneur in the event of fraud, mismanagement
or gross negligence on his part and the investor may sue him for payment of
what he should have returned.

Indeed, Islamic law considers this type of transaction to be a kind of
crowdfunding, which allows partners to share profits and losses. The principle
that the entrepreneur suffers no loss and it is the investor who bears all losses
(except fraud or negligence of the entrepreneur), consists of an application of
risks of loss relating to the property. In other words, the investor is the owner
of the capital and the entreprencur is responsible for his efforts. Thus, in the
sense of an equitable sharing, everyone suffers a risk, the risk of loss of capital
by the owner of funds and the risk of loss of remuneration by the entrepreneur.
Whereas under French law, the liability of the sponsor is limited to its
contribution to the capital and that of the general partner is unlimited. This
contradicts the main feature drawn from this method of crowdfunding by the

Mudaraba in Islamic law.

313- E. JOUINI & O. PASTRE, “Issues and opportunities of the development of
Islamic finance for the Paris market. ten proposals to collect 100 billion euros”,
Rapp. Delivered to Paris Europlace, 8 Dec. 2008, p. 29.

314 - C. French Commerce, art. L.222-1.
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After having dealt with the operation of Mudaraba, it is interesting to also
study its dissolution. Generally, the partners agree in the statutes on the causes
of dissolution of the company and the mechanism of its liquidation.

The company is automatically dissolved by the common agreement of its
partners or at the end of its term, unless the majority decides on its extension.
The death of the limited partner does not put an end to the company while that
of the general partner can do so, as provided for in Islamic law according to
the standards of the AAOIFI and in French law, according to article L222-10 of
the Commercial Code .

From now on, the partners can agree that the company is not dissolved by the
death of one of them, but continues with its heirs or legatees, except to provide
in the statutes that they must be approved by all of them and it can, however,
be agreed that this death will result in the dissolution of the company or that it
will continue only with those surviving. In the same sense, the article
mentioned above specifies that "If it is stipulated that despite the death of one of
the general partners, the company continues with his heirs, these become
limited partners when they are unemancipated minors . If the deceased partner
was the sole general partner and if his heirs are all unemancipated minors, he
must be replaced by a new general partner or the company transformed,
within one year of the death. . Failing this, the company is automatically
dissolved at the end of this period.

After the dissolution of the company, an inventory of the assets and the
liabilities will be drawn up, and take place the transfer of all the assets, the
payment of the creditors, and, if necessary, the distribution of a bonus of
liquidation to the partners . In addition, the assets, and the liabilities, if any, will
be distributed between them in proportion to their share in the share capital,
or they will be sold and the proceeds will be distributed if they cannot be
separated.

In conclusion, although the Mudaraba seems close to sponsorship, the latter is
distinct, particularly with regard to the requirement of legality of the type of
investment in question as well as in terms of its management and the

distribution of losses.
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Also La Moudaraba highlights the application of the principle of equitable
sharing of profits and losses between the partners. This is not the case for
sponsorship because of the limited liability of the sponsor and the contractor is
infinitely and jointly liable for the social debts.
On the other hand, the Mudaraba sometimes leads, in practice, to information
problems between the bank, the investor, and its client, the entrepreneur.
B-Istisna'a real estate investment contracts
The Istisna'a is a contract by which one party (mustasni) asks another (sani), to
carry out construction or manufacturing work on its behalf. First, the client
contacts the bank for the creation the property specifically described; then, the
bank approaches a supplier to order the manufacture of the product requested
by its customer and the manufacturer builds the requested good by receiving
periodic payments from the banker according to a schedule agreed in advance
and carries out the transfer of ownership by delivering the bank ; finally, the
bank delivers the good to the customer who pays the price of the good in full
or in several installments °'°.
The istisna'a contract is defined in the French tax instruction, dated July 23,
2010°'°, as "a construction contract under which a Customer asks a third party
in charge of construction, called "the Manufacturer", to build him movable or
immovable work for a price payable in advance, in installments, on a term
basis or on an installment basis. The contract provides that the ownership of

the constructed asset is transferred to the Customer on completion®'”.

315 -H. MARTIN-SISTERON, “The funding arrangement by compiling Sharia project”,
Journal des Sociétés, Dossier La Finance Islamique, n° 77, June 2010, p. 20.

316 -General Directorate of Public Finance, Tax Instructions of 23 July 2010 “Income tax
(IR), corporation tax (IS), value added tax (VAT), registration fees, regime applicable to
transactions 'istisna'a”, Official Tax Bulletin No. 78 of August 24, 2010, 4FE/S4/10 (NOR.
ECEL 10 00004 J).

317- K. TOUMI, Capital structure, profitability and risks of Islamic banks, Thesis in joint
supervision, University of Montpellier I and University of SFAX, 8 dec. 2011, p. 47.
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Regarding parallel istisna’a operations, the Financier concludes a parallel
istisna’a contract with its Client before its contract with the Manufacturer and
these two contracts have the same specifications concerning the work to be
built. In the contract between the Financier and the Client, payment generally
takes the form of a deferred payment granted by the Financier to the Client and
the ownership of the work is transferred to the benefit of the Client upon its
completion.

1) Regulation of the istisna’a confract

In the contract of istisna'a, it is necessary to determine with precision the
object, the price

of sale, the time and place of delivery. In the same sense, according to article
L.261-12 of the French Construction and Housing Code, “the contract of sale of
the building to be built must specify:

a) The description of the building or part of the building sold;

b) Its price and the terms of payment thereof;

C) The delivery time;

d) When it takes the form provided for in Article 1601-3 of the Civil Code,
reproduced in Article L. 261-3 of this Code, the guarantee of the completion of
the building or the reimbursement of the payments made in the event of
termination of the contract for lack of completion. However, when the sale
concerns a part of the building, the contract may only include the particulars
specific to this part, the other details provided for in the preceding paragraph
must then appear, either in a document annexed to the deed, or in a document
filed in the minutes of a notary and to which the deed refers”®'*.

As in all Islamic contracts, the object of istisna'a must be lawful under Sharia
law. Thus, it should not be a question of financing investment projects in
certain sectors such as the manufacture of alcohol or its derivatives or the

construction of gambling clubs, etc.

314 -General Directorate of Public Finance, Tax Instructions of 23 July 2010 “Income tax
(IR), corporation tax (IS), value added tax (VAT), registration fees, regime applicable to
transactions "istisna'a”, Official Tax Bulletin No. 78 of August 24, 2010, 4FE/S4/10, p. 3_4..
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It cannot also consist of natural products (such as fruits, vegetables and
cereals), which must exist at the time of the conclusion of the contract or are
the subject of a forward sale contract, unless they must be processed
industrially (frozen or stored for a long time and put in suitable packaging) 515,
Certainly, the price must be known at the time of the conclusion of the contract
to avoid any uncertainty. Unlike Salam where the price must be paid in
advance, in istisna'a, it is not required that the price be paid in advance, or
even at the time of delivery. It is up to the parties to agree on the date and
terms of payment. For example, the client can start making installments as soon
as the istisna’a contract is signed and continue during construction, even after
delivery. Thus, it is possible to defer payment or to pay in instalments for a
certain period or as the delivery stages progress”'®.

Remuneration for the service including the cost of construction or
manufacture is increased by a financial charge. With regard to the price, it is
provided for in article L.261-12 of the Construction and Housing Code that "1.
In the case of sale in the future state of completion, the seller cannot require or
accept any payment, deposit, subscription or acceptance of negotiable
instruments before the signing of the contract, nor before the date on which
the debt is due.

The forward sale contract can only stipulate that security deposits will be
made, as the work progresses, to a special account opened in the name of the
purchaser by an organization authorized for this purpose. The funds thus
deposited are non-transferable, unseizable and unavailable within the limit of

the sums owed by the buyer, except for the payment of the price”.

315 -M. H. TOUJKANI, “Salam et istisna’a contracts”, Seminar organized in the Republic of
Niger on the theme “The Sciences of Sharia for economists. the sources of figh, its principles
and its theories; the figh of financial transactions and corporations; and its contemporary
application”, seminar proceedings no. 44, April 20-29, 1998, p. 220.

316 - AAOIFI, Shari'a Standards for Islamic financial institutions, shari'a standard no. 11
“Istisna’a and Parallel Istisna’a”, art.3/2/2, 2010, p. 184.
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Furthermore, the bank is not obliged to grant a rebate when the actual costs of
manufacture are substantially higher than the estimated costs or when he has
had a rebate from the manufacturer, since the contract of istisna'a and that of
parallel istisna'a are independent in terms of obligations and effects®'”.
Moreover, it is possible not to set the delivery date, but the buyer can also set a
maximum date for delivery. In the event of a delay by the manufacturer, the
buyer is not obliged to accept the goods and pay the price.
It remains, moreover, that the istisna'a contract has the major drawback of
allowing the return of the object of the Istisna'a sale after inspection, therefore
after delivery, in the event of non-compliance, which thus entails the
cancellation of the sale, which would naturally affect the banking transaction
of the project®®. Moreover, the product manufactured at the end of the fixed
term must be free from all defects and the buyer is required to pay the price as
agreed. This is a warranty against hidden defects by the seller. The buyer has
the right to terminate the contract if these conditions are met:

» The defect exists before the conclusion of the contract;

* The defect exists when the buyer takes possession of the good;

* The buyer is unaware of the defect at the time of delivery of the goods;

* The defect exists at the time of the request for cancellation of the contract by
the buyer;

* The defect is not minor and in this case, the buyer has the choice, either to
cancel or to confirm the contract with the whole of the stipulated price; either

to cancel the contract or to confirm it by asking for a discount on the price.

317~ AAOIFIL, op. cit, Appendix (B): Basis of the Shari'ah rulings, p. 195. 396 Ibn ‘Abidin,
Radd al-Mubhtar, 5.225, cité par T. USMANI, An infroduction fo Islamic finance,
Idaratul-Ma'arif, Karachi, Pakistan, 1998, p. 137.

318 -P. GRANGEREAU & M. HAROUN, « Financements de projets ef tinancements
islamiques : quelques réflexions prospectives pour des financements en pays de droif civil »,
Banqgue & droit, n° 97, sept. - oct. 2004, p. 60.
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This is similar to the system of the guarantee of hidden defects in French law
when the professional seller cannot be exonerated from his responsibility for
the defects of the thing sold rendering it unfit for its intended use®'?. As article
1.261-5 of the Construction and Housing Code specifies, by repeating article
1642-1 of the Civil Code (law n°2009-323 of March 25, 2009, art. 109): "The
seller of a building to be built cannot be discharged, neither before acceptance
of the works, nor before the expiry of a period of one month after the
purchaser takes possession of the construction defects or defects of conformity
then apparent. There will be no need to terminate the contract or reduce the
price if the seller undertakes to repair. »

By examining the istisna'a contract, we notice that it has a certain particularity
compared to other modes of commercial Islamic financing. The Salam, like the
Murabaha, the ijara are much more suitable for commercial activities while
the istisna'a is suitable for industrial activities®*°. Firstly, istisna'a is distinct
from Murabaha, which relates in particular to the sale of goods which already
exist at the time of the conclusion of the contract and whose price covers the
purchase price plus a profit margin agreed by the two parties involved®*'. The
price in the istisna’a contract must be known as soon as the contract is
concluded and the actual cost will be known after the completion of the

work®%%.

319- H. MARTIN-SISTERON, « Adapting the demands of the Islamic moral order fo project
finance. prospects for French law in connection with an istisnaa - fjara (construction
financing and lease-fo-own) structures, Chair of ethics and financial norms, Paris I
Pantheon — Sorbonne University and King Abdul Aziz University, Seminar of 1st June 2011,
p- 12.

320 -M. AL-JARHI & M. IQBAL, « PBanques islamiques : réponses a des questions
fréquemment posées », Banque Islamique de Développement, document périodique n° 4,
Royaume d’Arabie Saoudite, 2002, p. 19.

321 -S. HARON, « A comparative study of Islamic banking practices », ] KAU: Islamic Econ.,
vol. 10, Malaysia, 1998, pp. 23-50.

322 "AAOIY], Sharia Standards for Islamic financial instifutions, shari'a standard no. 11 «

Istisna’a and FParallel Istisna’a », Appendix (B): Basis of the Shari'ah rulings, 2010, p. 195
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Furthermore, in Murabaha, the validity of the transaction is conditioned by the
taking possession of the goods by the bank before transferring them to the
buyer, as well as the risks relating thereto as owner, whereas in Istisna 'a | the
goods will only be transferred upon completion. Secondly, concerning the
istisna'a the manufacturer undertakes to make the requested goods, either by
his own materials or by obtaining them from others. On the other hand, it is
not istisna'a, but ijara when the materials are provided by the customer and the
manufacturer uses only his labor and skills, in the sense of rendering services
for a certain remuneration. After the seller has made the requested goods, the
buyer's right to refuse them at this stage is interpreted differently by Muslim
jurisconsults: Abu Hanifa believes that the buyer can exercise his "option to see"
after having seen them, since the istisna'a is a contract of sale and if one buys
something that one has not seen before, one has the option of canceling the
sale after having seen it, and therefore similarly in the event of istisna'a®*’.
However, doctrinaires provide that the buyer is required to accept the goods,
without exercising such an option; this position was preferred by the jurists of
the Ottoman Empire and codified in Hanafi law. According to them, the
manufacturer has incurred expenses to manufacture the thing and deliver it in
conformity with the contractual specifications and thus he suffers losses in this

C@.S€324.

323 -T. USMANI, An introduction fo Islamic finance, Idaratul-Ma'arif, Karachi, Pakistan,
1998, p. 137. 136
324 - AAOIFIL, Sharia Standards for Islamic financial instifutions, shari'a standard no. 11 «

Istisna’a and Parallel Istisna’a », Appendix (B): Basis of the Shari'ah rulings, 2010, p. 193
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2) Termination of the istisna'a contract

Normally, the delivery of the thing by the seller and the payment of the price
by the buyer entails termination of the contract. But, extraordinarily, the
obligation can also be extinguished in the event of non-performance of the
service by the debtor. Classical Hanafi jurists examine the binding effect of the
istisna'a contract in three stages:. First, the manufacturing work has not yet
begun, they are unanimous in saying that the contract is therefore not binding
and both parties have the right to release themselves from their respective
obligations; in a second step, the manufacturer has completed the construction
of the good, but the customer has not yet seen the goods, then the
manufacturer still has the right to sell it to a third party; and finally, in a third
step, the goods have been manufactured and presented to the buyer, and
opinions differ on the point whether the buyer has the right to refuse the
goods™?®.

For some, the istisna' contract is binding from the first stage and revocation is
not allowed because it would put the manufacturer at risk. In this sense,
Islamic banks base the use of this contract on article 392 of Islamic law (the
Majella - Ottoman uniform civil code) which states that "Once the contract of
istisna'a is concluded, neither of the contracting parties has the right to break
it. If the product, which is the subject of the contract, does not correspond to
the expected criteria, the purchaser has the right to choose between

maintaining or terminating the contract®*.

325 - Ibn al-Humam, Fath al-Qadir, vol. 8, p. 116 ; Al-Kasani, Badai' al-Sanai', vol. 6, p.
2680 voir H. MARTIN-SISTERON, « Fnancements éthiques », Revue Lamy droit du
financement, 2013, para. 5470.

326- H. MARTIN-SISTERON, « Adapting the demands of the Islamic moral order fo project
finance: prospects for French law in connection with an istisna’a - jjara (construction
financing and lease-fo-own) structure», Chair of ethics and financial norms, Paris I
Pantheon — Sorbonne University and King Abdul Aziz University, Seminar of 1st June 2011,
p. 12

142



Thus, when the buyer finds that the product ordered does not meet one of the
desired criteria, he is then entitled to question the contract, maintain or
terminate it or even accept the product as it is while requiring a discount on

%27 1n the event of

the purchase price in compensation for the missing criterion
a defect in the product, rendering it unsuitable for the use for which it is
intended, he also has the right to maintain the contract and appropriate the
defective product, by demanding damages and repairs from the supplier
according to the seriousness of the defects, or terminate the contract and
return to the initial situation.

The Islamic Figh Academy has asserted that istisna'a is a form of irrevocable
commitment whose payment can be deferred. This contract creates a moral
obligation on the manufacturer to manufacture the goods, and either party can
terminate the contract unilaterally after giving notice to the other party, unless
the manufacturer has started his work; in this case the contract cannot be
terminated unilaterally. Hardship refers to judicial intervention to restore the
balance of a contract whose execution has become abnormally onerous to the
detriment of one of the contracting parties.

In French law, the Court of Cassation has firmly rejected any possibility for the
trial judge to modify a contract under article 1134 of the Civil Code®?.

In Islamic law, according to the AAOIF], it is possible, in case of force majeure,
to change the price of the contract, by increase or reduction, either by
agreement of the parties, or by arbitration, or legal procedure, provided that
not to extend the payment period in return for an additional amount,

constituting riba®*’.

327- M. H. TOUJKANI, “Salam et istisna contracts”, Seminar organized in the Republic of
Niger on the theme “Shari’a sciences for economists: the sources of figh, its principles and its
theories; the figh of financial transactions and corporations; and its contemporary
application”, seminar proceedings no. 44, April 20-29, 1998, p. 222.

328 -Civil Code, French art. 1134: “agreements legally formed take the place of law for
those who have made them. They may only be revoked by their mutual consent or for causes
authorized by law. They must be performed in good faith. »

329 -AAOQIFI, Shari'a Standards for Islamic financial institutions, shari'a standard no. 11
"[stis-na'a and Parallel Istisna'a" art. 4/1/3 and 4/2/1, 2010, p. 185
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Moreover, within the framework of istisna’a, it is possible that the parties
release themselves from their obligations when events make the execution of
the contract impossible or fundamentally different from that which had been
envisaged ab initio®*°. However, it is possible to propose a revision of the
contract. either on a contractual basis, if the parties agree, or on a judicial
basis, if the parties disagree and the judge then intervenes in the contract as a
third party. If all the conditions are satisfied, the judge may, before revising the
contract, ask the contracting parties to renegotiate the contract between
themselves, and in the absence of an agreement between the parties, the judge
will reduce the excessive obligation. Sometimes the bank inserts a penalty in
the contract to penalize the late delivery by the manufacturer. Under French
law, damages constitute financial compensation to compensate for damages
and losses suffered by a contracting party, and the amount of damages is based
on the losses suffered and the loss of income. It does not matter whether the
damage results from delay in the execution or non-execution of a contract and
the remuneration is the payment of an equivalent amount in capital or an

annuity”®'

. Moreover, the AAOIFI allows the stipulation of a penalty clause in
the istisna'a contract, since it is in the interest of the contract on the one hand
and concerns an obligation of production and delivery of the products in the
future, not in relation to a monetary debt>**.

Moreover, Muslim jurisconsults meeting in Saudi Arabia unanimously
approved the legality of inserting a penalty clause in the istisna'a contract, but
it should not be used as a means of pressure on the debtor and the damages,
not being accounted for in the bank's income, will have to be entered in a zakat

account, and donated to a charity or charity®*°.

330- H. MARTIN-SISTERON, “Ethical financing”, Review Lamy financing law, 2013, para.
5472.

331-consult Genevieve Viney; the decline of individual responsibility; Jouve printing works;
January 2014

332 -AAOIFI, Shari'a Standards for Islamic financial institutions, shari'a standard no. 11
“Istisna’a and Parallel Istisna’a”, Appendix (B): Basis of the Shari’ah rulings, 2010, p. 195.
333 -H. MARTIN-SISTERON, “Ethical financing”, Review Lamy financing law, 2013, para.
5471.
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§2. Legitimization of financing by Moucharaka investment contract in the
Islamic banking system

A- Conceptual generality of the Moucharaka investment contract

1) Conceptual generality of the Moucharaka investment contract
Crowdfunding, insofar as two parties subscribe to the capital of a company
and participate in the profits and losses of the latter in proportion to their
respective contributions.
In fact, a client who wishes to finance a specific project obtains funds from a
bank for this operation. the bank acts as a passive investor, because the
business is managed by the client, only the relationship that is created in this
way between the bank and the client is based on a partnership relationship.
Musharakah is a form of partnership when two or more people contribute to
finance a project, whose contributions are in equal or unequal proportions.
Profits are distributed according to a ratio agreed between the partners and
losses are distributed in proportion to the capital contribution. All capital
contributors are entitled to participate in management, but this is not
necessarily the case®**.
This form of financing makes it possible to mobilize funds for the creation or
expansion of a com