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CHAPTER 2: SHORT-TERM LABOUR MOBILITY IN THE EU: A
LEGAL PERSPECTIVE

PENELOPE HARDY AND MARCO ROCCA

INTRODUCTION

The phenomenon of temporary labour migration in and to Europe is in continuous expansion, in
terms of both quantity (OECD 2023; De Wispelaere et al. 2022; EMN 2020) and political interest
(Geddes 2015). Demographic changes in European Union (EU) Member States have pushed
governments to include temporary migration as a tool to address the ageing of populations (EMN
2015; Castles 2006), while the creation of a ‘temporary migration scheme’ periodically pops up
as aresponse to a given labour shortage. At the same time, calls to ‘take back control’ of national
borders are increasingly heard in the political debate, leading to the identification of temporary
labour migration as a compromise between the control of migration and the needs of the labour
market, expressed with particular emphasis by employers in certain labour-intensive sectors
(Biffl and Skrivanek 2016: 102). More recently, the Covid-19 pandemic has revealed the
fundamental importance of temporary labour migrants in several economic sectors across EU
Member States, with workers being flown to Member States at a time when mobility was
otherwise severely restricted (EMN 2020: 6). This book participates in this renewed interest but
adopts a different approach by focusing on the concept of ‘short-term’ labour migration.

While there is an overlap between the two categories of ‘temporary’ and ‘short-term’ migration,
they are fundamentally different. Temporary labour migration is often defined from the
perspective of its expected or planned duration. The glossary of the European Migration Network
definesitas ‘migration for a specific motivation and/or purpose with the intention that afterwards
there will be a return to the country of origin or onward movement’. On the other hand, short-term
migration is assessed looking at its duration from the end perspective: whatever the initial goal
or plan, a migration experience will fall into this category if it lasts for an amount of time falling
below a certain threshold.

Historically, the EU level and, by consequence, the national regulation of intra-EU migration has
not relied on temporary migration schemes; that is, pathways for migration which establish and
enforce a maximum duration from the start. This is based both on a commitment to ensure equal
rights between EU citizens and on the economic rationale for incentivising mobility from Member
States with higher unemployment levels to those facing labour shortages (Menéndez 2010: 366).
The difference with temporary migration schemes can be seen starkly when confronted with the
schemes set up at EU level for the migration of third-country nationals, such as in the case of the
Seasonal Workers Directive,* which provides for a maximum duration of nine months, or the
Intra-corporate Transfers Directive, where the duration is of one or three years, depending on the
category of worker involved. 2 This also constitutes an evident deviation from previous
experiences of ‘guest worker’ programmes (Janda 2017: 154).

! Directive 2014/36/EU on the conditions of entry and stay of third-country nationals for the purpose of employment as seasonal workers.
2 Directive 2014/66/EU on the conditions of entry and residence of third-country nationals in the framework of an intra-corporate transfer.
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On this basis, it is argued in this chapter that the lack of a legal category for short-term labour
migrants has a direct impact on the obstacles and hurdles faced by those researchers who try to
quantify the phenomenon. This is not to say that the creation of such a category is a desirable
policy goal; in fact, on the contrary, as temporary migration schemes (defined as above) are
linked to increased vulnerability and worse access to labour and social rights for migrants
(Ottonelli and Torresi 2022: 40; Dauvergne and Marsden 2014: 234). However, at a descriptive
level, the absence of such a legal category reduces the need for national administrations to track
short-term migrants and, in general, the chances thereby of the existence of reliable data
concerning this form of migration.

This difficulty stems from quantitative research into short-term migration largely making use of
duration thresholds when it comes to the identification of its scope. The precise duration
adopted may vary but tends to cluster around the 12-month duration, used for instance by the
European system of national and regional accounts, European system of accounts (ESA) 2010
(Eurostat 2013). Therefore, the first and main goal of this chapter is to provide an overview of the
legal conditions under which short-term intra-EU migration takes place, notably from the
perspective of the labour and social rights of migrants established by EU legal instruments.

The second goal arises from the abovementioned tension; that is, from the difficulty of carving
out a category of intra-EU short-term labour migrants which simply does not exist within the EU
legal framework. Therefore, while addressing the various legal instruments which are relevant for
our first goal, the chapter also considers if and how these allow for the identification of an
(implicit) category of short-term migration, notably looking at the various duration thresholds
which punctuate the granting or withholding of labour and social rights.

Both of these goals are pursued from the perspective of legal researchers focused on labour and
social rights in transnational situations. Because of this, the chapter relies mainly on legal
instruments dealing with the working conditions and social security situation of short-term
labour migrants in the EU.

Section 1 begins by presenting the regime under which the free movement of workers operates.
It highlights the role of this fundamental freedom in fostering intra-EU migration, as well as the
application of the principle of equal treatment. This section also considers the different duration
thresholds which can be identified as (indirectly) applying in situations covered by the free
movement of workers. In its turn, Section 2 addresses the posting of workers. While posting might
seem at first blush to be the perfect example of short-term intra-EU migration, being legally
defined as lasting for a ‘limited period’, it is suggested that the legal framework does not allow
for such a straightforward equivalence. Section 3 presents the EU regime for social security
coordination, inasmuch as it applies to short-term migrants, arguing that, while this represents
a comprehensive system facilitating intra-EU mobility, obstacles do remain, in particular when it
comes to short-term labour migrants. The final section concludes.

1. FREE MOVEMENT OF WORKERS

Free movement of workers has been one of the fundamental pillars of European integration since
its very beginning, being established by the Treaty of Rome signed in 1957. Although the provision
guaranteeing this right has been dubbed the ‘Cinderella provision’ (Barnard 2012: 143), with
respect to the other fundamental freedoms guaranteed by the Treaties, both the Spaak? and the
Ohlin * reports have referred to the importance of the free movement of labour for the

3 Report of the Heads of Delegations to the Foreign Ministers at the Messina Conference, 21 April 1956.
4 Social Aspects of European Economic Co-operation. Report by a Group of Experts, Studies and Reports, New Series, No. 46 (Geneva, ILO, 1956).
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establishment and effectiveness of the common market. Since then, a fundamental rights
approach has added nuance to the economic one, even before the shift towards a ‘European
citizenship’ approach (O’Leary 2011: 506). Such an evolution is visible in the Opinion of Advocate
General Jacobs in the Bettray case.® Referring to the Third Recital of the Preamble to Regulation
1612/68,° the Advocate General affirmed that ‘labour is not, in Community law, to be regarded
as a commodity’, so that the fundamental rights of workers should take precedence ‘over
satisfying the requirements of the economies of the Member States’.”

In light of this, Barnard and Fraser Butlin (2022: 655) have identified four rationales underpinning
the original introduction of the freedom here at stake: 1) the link with the single market; 2) the
importance of free movement to economic and 3) to political integration; and 4) the need to
improve the social position of EU citizens. However, contemporary discourse on the promotion
of labour mobility by the European institutions focuses on an economic rationale. The European
employment guidelines refer to the need to ensure mobility under the heading of ‘enhancing the
functioning of labour markets’® and ‘increasing labour market participation and reducing
structural unemployment’.® That being said, workers’ mobility between Member States remains
relatively low, with around 10 million European citizens of working age having moved to another
Member State (De Wispelaere 2022: 29). This number is, in fact, surpassed by third-country
nationals who have moved to the EU (Canetta et al. 2014: 6).

The freedom of movement of workers is recognised by Article 45 Treaty on the Functioning of the
European Union (TFEU) and further regulated by Regulation 492/2011,% Directive 2004/38! (the
Citizenship Rights Directive, CRD) and Directive 2014/54. > The EU framework for the
coordination of social security also contributes to the implementation of this fundamental
freedom. Coming to labour and social rights, the free movement of workers entails the right to
equal treatment for intra-EU migrants on matters related to employment, remuneration and
other working conditions. It grants the right to accept offers of employment in another Member
State and the ability to move freely and remain in the Member State of arrival for this purpose, as
well as the right to remain after being employed (Janda 2017: 145; Nuti 2018: 204). Therefore, the
specificities of the regime for intra-EU migration challenge the vision which identifies a
correlation between the openness of a migration regime and its generosity in terms of the rights
granted to migrants (Ruhs 2013: 96-97). According to this vision, the more open the regime, the
fewer the rights granted to migrants, whereas the intra-EU regime grants equal treatment with
local workers without imposing any limitation in terms of the number of admissions.

For the purposes of this chapter, the first point to highlight is that the enjoyment of the principle
of equaltreatmentis not characterised by any exception for short-term situations. In order to find
some sort of threshold, one can turn to the CRD. This legal instrument identifies three situations
for intra-EU migrants, defined on the basis of the time spent in the country of arrival. The first
category recognises rights for those entering the country of arrival for up to three months (Article
6); the second covers those residing for up to five years (Articles 7-15); while the third (Articles
16-18) concerns ‘permanent residents’; that is, those residing for more than five years in the
country of arrival. It is interesting to note that, in the context of residence cards (Article 11) and

° CJEU Case 344/87, Bettray v Staatssecrataris van Justitie, 31 May 1989.

© Regulation (EEC) No 1612/68 of the Council of 15 October 1968 on freedom of movement for workers within the Community.

7 Opinion of Advocate General Jacobs in Bettray, paras 28-29.

8 European Council, Guidelines for the employment policies of the Member States, COM(2010) 193 final, p. 21.

° European Council, Guidelines for the employment policies of the Member States, COM(2015) 98 final, p. 3.

1 Regulation (EU) No 492/2011 on freedom of movement for workers within the Union.

! Directive 2004/38/EC on the right of citizens of the Union and their family members to move and reside freely within the territory of the Member States.
2 Directive 2014/54/EU on measures facilitating the exercise of rights conferred on workers in the context of freedom of movement for workers.
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of the assessment of continuity of residence (Article 16), the CRD states that temporary
absences (own emphasis) — defined as not exceeding six months in a given year — do not affect
accrual.

2. THE POSTING OF WORKERS

The posting of workers is the main, but not the only, form of intra-EU temporary labour migration
(OECD 2019). From the point of view of working conditions, it is regulated by the Posting of
Workers Directive (PWD), * which was reformed in 2018.'* A posted worker is a worker
temporarily sent by their employer to a Member State other than the one in which they normally
work to carry out the provision of services (Article 2.1 PWD). This is legally construed as part of
the employer’s freedom to provide services (Sjodin 2013: 31), recognised by Article 56 TFEU. The
most recent data, based on the number of A1 certificates delivered by national administrations, *
indicate that in 2018 there were 2.2 million individual postings in the EU, with an increase of
165,000 compared to 2017 (De Wispelaere et al. 2022).

Posted workers in the EU are covered by the wages and working conditions of the Member State
where they habitually work; that is, their home state. However, the PWD (Article 3.1) provides a
closed list of conditions in force in the country of arrival which must be applied to posted
workers, including important aspects such as remuneration, minimum paid holidays and
maximum working time. In its case law,*® the Court of Justice of the European Union (CJEU) has
clarified that these conditions represent a ‘ceiling’ (Malmberg and Sigeman 2008: 1140) in that
applying higher standards would represent a restriction on the freedom to provide services.
Collective aspects remain excluded from this list, a situation which, following the well-known
Laval decision,'’ still places posted workers in a zone of exception, or ‘variegated sovereignty’
(Wagner and Lillie 2014: 5), as regards the exercise of collective bargaining or collective action in
the country of arrival. Ultimately, posted workers are legally excluded from the application of the
principle of equal treatment, unlike workers moving (whether short-term or permanently) under
the free movement of workers. Indeed, this exclusion of posted workers is at the heart of a
conflict between the EU legal order and that of the Council of Europe (Rocca 2013), as the
European Social Charter has been interpreted by the European Committee on Social Rights as
mandating the application of the principle of equal treatment to posted workers.*®

The posting of workers has a multi-faceted relationship with time. The PWD defines posting as a
limited period during which the worker is sent to a Member State other than the one where they
are habitually employed. However, the actual maximum duration of this limited period is not
established by the Directive. The duration is only limited inasmuch as the posting must have a
foreseeable end after a given period of time. This can be derived from the definition of the
freedom to provide services and has been confirmed by the CJEU.%

Such a lack of any indication of a maximum duration has been pointed out as a problematic
element of the Directive which can lead to temporary situations extending over long periods
(Voivozeanu 2019; Berntsen and Lillie 2016). However, posting being a facet of the freedom to
provide services means thatimposing a strict limit on its duration constitutes a restriction to this

3 Directive 96/71/EC concerning the posting of workers in the framework of the provision of services.

' Directive 2018/957/EU amending Directive 96/71/EC concerning the posting of workers in the framework of the provision of services.

> The A1 certificate is provided by the competent Member State at the request of the employer or the person concerned and establishes the presumption that the
holder is properly affiliated to the social security system of the Member State which has issued the certificate.

6 CJEU Case C-341/05, Laval un Partneri Ltd v Svenska Byggnadsarbetareférbundet, 18 December 2007; CJEU Case C-346/06, Dirk Riiffert v Land Niedersachsen,
3 April 2008; CJEU Case C-319/06, Commission of the European Communities v Grand Duchy of Luxemburg, 19 June 2008.

7 CJEU Case C-341/05, Laval un Partneri Ltd v Svenska Byggnadsarbetareférbundet, 18 December 2007.

8 ECSR, Swedish Trade Union Confederation (LO) and Swedish Confederation of Professional Employees (TCO) v Sweden, Complaint No 85/2012, 3 July 2013.

¥ Case C-456/02, Trojani v CPAS, 7 September 2004, para. 28.



fundamental freedom which could be scrutinised by the CJEU. So far, no limitation in time for the
provision of services has been accepted by the Court (Houwerzijl and van Hoek 2016: 243).

The 2018 reform of the PWD attached legal effects to the passage of time by establishing, in
Article 3.1(a), the rule that, after 12 months of posting, which can be extended by a further six
months, most labour law regulations in force in the country of arrival will be applicable to posted
workers. While this does not represent a time limit for the duration of the posting itself, Recital 9
of the 2018 Directive explicitly refers to a period longer than 12 months as ‘long duration’ and
‘long periods’. Of all the different duration thresholds listed in this chapter, this is the one which
most closely resembles a statistical definition. This is worth pointing out since it is unclear if,
under the ESA 2010 definitions, posted workers would be counted in the employment statistics
of the country of arrival, even in the (rare) case when the posting lasts for more than 12 months.
This is because their work might still be performed by a non-resident worker employed by a non-
resident employer.

The PWD also includes two lower thresholds for duration which entail an exception from the
application of the closed list of working conditions or the possibility to introduce such an
exception at national level. The second threshold allows receiving Member States to introduce
an exception to the application of Article 3.1.c (concerning remuneration) to postings lasting less
than 30 days, following consultation with the social partners or the conclusion of a collective
agreement to this end. Such a collective agreement must be universally or generally applicable
under the conditions set by Article 3.8. The first threshold exempts postings lasting up to eight
days from the application of Article 3.1.c and Article 3.1.b (minimum paid holidays) when these
postings happen in the context of the initial assembly or first installation of goods and are
necessary to the performance of a contract for the supply of these. While seemingly very narrow,
this exception has been relied upon by the CJEU? to exclude postings lacking a ‘sufficient
connection’ with the country of arrival from the application of the entire PWD (Rocca 2020).

These exceptions are reflective of the difficult negotiations surrounding the adoption of the
original Posting of Workers Directive in 1996. Indeed, the earlier drafts of the Directive featured a
so-called ‘grace period’; that is, an initial period of time during which posted workers would
remain fully covered by the working conditions applicable to them in the country of origin. The
1991 draft tabled by the Commission set this period to three months.? Following the critiques
and comments coming both from the European Parliament and the European Economic and
Social Committee, a second draft, proposed in 1993, included a shortened grace period of one
month.??> The existence of any length of grace period would represent one of the main points of
contention in the debate between Member States, with the side favouring a ‘day 0’ application of
the Directive, that is, the removal of any grace periods, being the one that ultimately prevailed in
the negotiations.

All in all, the review of the different thresholds included in the legal framework governing the
working conditions applicable to posted workers paints a complex picture for the identification
of animplicit legal meaning of ‘short-term’ intra-EU migration. While it would be tempting to point
simply to the empirical reality of posting (see Carrascosa and Contreras; Irastorza, this volume)
and declare it de facto a form of short-term migration, the PWD does not include an actual
limitation on the duration of postings. Furthermore, the various thresholds pose a difficult

20 CJEU Case C-16/18, Michael Dobersberger v Magistrat der Stadt Wien, 19 December 2019; CJEU Case C-815/18, Federatie Nederlandse Vakbeweging v Van den
Bosch Transporten BV and Others, 1 December 2020.

1 0) C 225/6 of 30 August 1991.

22 COM(93) 225 final, Brussels, 15 June 1993.



question for the identification of neat categories, with postings under 30 (or eight) days probably
deserving the definition of ultra short-term migration. What is more, a further threshold emerges
once one turns to the question of the social security of posted workers. This will be covered in
the next section.

3.THE COORDINATION OF SOCIAL SECURITY

The coordination of social security for mobile workers has been a central topic for the EU since the
first stages of the European Communities. Indeed, a first regulation (Regulation No 3) was adopted as
early as 1958, originating from the European Convention on the Social Security of Migrant Workers of
1957 (Fertikh 2019), which was never enforced. Since then, the Regulation has seen multiple
amendments, leading to the adoption of a second instrument (Regulation (EEC) 1408/71) and then a
third (Regulation (EC) 883/2004). All these legal instruments were adopted under the EU competence
concerning the free movement of workers, where the legal basis has major significance. Even if these
regulations were to be considered as social security instruments, their first and main objective is to
facilitate mobility within the EU. Furthermore, the legal basis refers specifically to the free movement
of ‘workers’ (Article 48 TFEU). Therefore, the Coordination Regulations (in all their versions) have a
strong economic dimension even though the scope has been extended from ‘workers’ to ‘persons’. In
the context of the presently ongoing negotiations, the legal basis of Regulation (EC) 883/2004 would
remain the free movement of workers despite the preamble of the proposition referring to the free
movement of citizens.

Therefore, the first consideration is that the EU coordination of social security is meant as an
instrument to foster labour mobility (Mavridis 2018: 578; Servais 2021: 339). The focus here is on how
the Coordination Regulations provide solutions to the challenges arising from labour mobility, notably
a consideration (or their highlighting of the lack of consideration) of short-term labour mobility. The
following analysis is limited to the currently applicable regulation; that is, Regulation 883/2004. Unless
otherwise specified, references to specific Articles should be understood as referring to this
instrument.

The coordination of social security systems is framed by six principles: equality of treatment; ‘unicity’
of social security applicable legislation; the aggregation of periods; the assimilation of facts; the
exportation/portability of rights; and good administration. The principle of equality entails that the
mobile worker ‘shall enjoy the same benefits and be subject to the same obligations under the
legislation of any Member State (MS) as the nationals thereof’ (Article 4; Jorens and Van Overmeiren
2009: 64).

According to the principle of unicity, the mobile worker ‘shall be subject to the legislation of a single
MS only’ (Article 11). This is meant to prevent conflicts of law (Servais 2021: 346; Omarjee 2021: 157,
222-23; Martin 2019: 644; Jorens and Van Overmeiren 2009: 72).

The principle of aggregation mandates the competent Member State to, ‘to the extent necessary, take
into account periods of insurance, employment, self-employment or residence completed under the
legislation of any other Member State as though they were periods completed under the legislation
which it applies’ (Article 6; Mavridis 2019: 256-57; Jorens and Van Overmeiren 2009: 68-69).

The principle of assimilation, named on the basis of the translation from the French version of the
Regulation, covers the ‘equal treatment of benefits, income, facts or events’ (Article 5). This principle
was first considered part of the principle of equal treatment, being introduced as a subparagraph of



Article 4% before being inscribed in a separate article. Even so, the English version of the text still
refers to it as a principle of equal treatment, whereas the French-speaking literature considers it as a
distinct principle (Morsa 2012: 103-104; Servais 2021: 342-343; Omarjee 2021: 159-160). That said,
according to this principle, the benefits, incomes, facts or events that occur in a different Member
State than the competent one, identified according to the rules established by the Regulation, shall
be considered as if they had occurred under the legislation or on the territory of the competent
Member State (Servais 2021: 342; Jorens and Van Overmeiren 2009: 65-67).

The principle of portability results from the waiving of residence rules and applies when the worker
modifies their state of residence,?* although it is limited to (some) cash benefits (Jorens and Van
Overmeiren 2009: 69-72; Omarjee 2021: 162-163). According to Article 7 of Regulation (EC) 883/2004:

... cash benefits payable under the legislation of one or more Member States or under this
Regulation shall not be subject to any reduction, amendment, suspension, withdrawal or
confiscation on account of the fact that the beneficiary or the members of his/her family reside
in a Member State other than that in which the institution responsible for providing benefits is
situated.

Finally, the obligation of good administration provided by Article 71 is often included within the
principles of coordination (Morsa 2012: 111; Jorens and Van Overmeiren 2009: 49) as it guides the
application of the coordination rules.

Among these principles, the principle of unicity has important implications when it comes to short-
term labour mobility, providing various rules on the determination of the law applicable in this area.
The first is the general principle of lex loci laboris (Article 11.3.a), under which ‘[a] person pursuing an
activity as an employed or self-employed person in a Member State shall be subject to the legislation
of that Member State’. This is applicable from ‘day 0’; that is, as soon as an activity is performed in a
Member State, the law (social security) of this Member State is applicable (Omarjee 2021: 226;
Mavridis 2019). There is no time threshold, condition or restriction. Therefore, the principle applies
prima facie to all forms of short-term labour mobility. However, this can lead to excessively
fragmented situations,® entailing difficulties in accruing rights, accessing them and even having
knowledge of them. Because of the short-term nature of the mobility at stake, the worker will,
subsequently, be subject to multiple national legislations. Therefore, even if the rules are, in theory,
applicable to short-term mobility, their specific application seems to be complicated, if notimpossible.

Two specific rules are applicable to particular situations, notably those of posted workers and where
workers are performing activities in two or more Member States. As discussed below, these might fall
into a given definition of short-term mobility.

Posted workers remain subject to the law of their Member State of origin (Article 12). Therefore,
during the period of posting they are neither affiliated to, nor covered by, the system of the country
of arrival. This emerged as a problem during the recent Covid-19 crisis, as measures aimed at providing
relief during lockdowns did not cover posted workers who were blocked in the country of arrival
(Rasnaca 2020). The differences in labour costs entailed by this have given rise to business practices
aimed at their minimisation through transnational subcontracting and, sometimes, rules avoidance or
evasion (Berntsen and Lillie 2016).

2 CJEU has also considered it in the scope of non-discrimination. See CJEU Case C-349/87, Elissavet Paraschi v Landesversicherungsanstalt Wiirttemberg, 4
October 1991, paras 19, 23-25.

24 CJEU Case C-589/10, Janina Wencel v Zaktad Ubezpieczeri Spotecznych w Biatymstoku, 16 May 2013, para. 44.

% Forexample, about the applicable law during intervening periods between temporary assignments of a person working for a temporary work agency in one Member
State but residing in another. See CJEU Case C-713/20, Raad van bestuur van de Sociale verzekeringsbank, 13 October 2022.
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This echo of the country of origin principle in the context of labour and social rights, a reminder of the
fierce battle over the so-called ‘Services Directive’?® (for a critical discussion, see Crespy 2010), has
made the posting of workers a highly contested topic in EU politics (Fromage and Kreilinger 2017;
Lubow and Schmidt 2020). The applicability of this exception is conditioned to a limited duration of
the posting of up to 24 months on top of the conditions?’ related to the posting under the
Coordination Regulations (Article 12). Therefore, while the lex loci laboris principle has no time
dimension, this exception is conditional upon the mobility being temporary.

Would this be sufficient to consider it as a provision which takes short-term mobility into account?
Evidently so: the rules apply from the first day of posting, so they cover situations of short-term
mobility. However, the posting rule is also conditional upon a one-month previous affiliation of the
worker to the social security system of the originating Member State.?® This can lead to non-
application in situations of short-term mobility, notably in the case of ‘chain’ mobility. Therefore, in
some circumstances,? the posting rule will be applicable to short-term mobility, even if the rule in
itself is designed to apply to the broader category of temporary mobility, not only to short-term
situations, as proved by the application beyond 12 months of presence in the Member State of arrival.
Indeed, an analysis of the exception for posted work in the context of social security coordination
points to the partially overlapping nature of these concepts.

A worker pursuing an activity in two or more Member States (so-called ‘pluriactivity’) is covered by a
separate provision (Article 13).3° This is one of the most intricate articles of the Regulation. It provides
various hypotheses to determine the applicable legislation, which can be that of the Member State of
residence or that of the place of business (or registration) of the undertaking (or, in the case of the
self-employed, the centre of interest) (Servais 2021: 361-362; Omarjee 2021: 229-234). How does this
interact with situations of short-term mobility? If one such situation implies a short time abroad but a
degree of permanence (or, at least, a longer duration) in the Member State where the worker
(whether employed or self-employed) resides, the law applicable will be that of the Member State of
residence. On the other hand, if short-term mobility is combined with a situation where the Member
State of residence is different to that where the main activity takes place, or if no Member State of
main activity can be identified, the application of the rules is increasingly complicated (van Ooij
2020).%! This shows how Article 13 is not a provision aimed at facilitating short-term mobility per se,
potentially leaving these situations in a permanent state of uncertainty.

CONCLUSIONS

This chapter provided a short overview of the EU legal framework covering labour and social
rights for intra-EU movers. In pursuing its second goal - that is, the identification of an implicit
category of workers migrating within the EU on a short-term basis - it has collected a series of
duration thresholds governing such rights.

2 Directive 2006/123/EC of the European Parliament and of the Council of 12 December 2006 on services in the internal market.

% The conditions are: 1) the worker pursued an activity previously for the employer in the Member State of origin; 2) the employer ‘normally carries out its activities’
in that Member State; and 3) the worker remains under the direction of the employer. These are largely similar to Directive 96/71, analysed in the previous
section. On the application of conditions of the ‘posting work rule’ to temporary work agencies, see, for example, CJEU Case C-784/19, Team Power Europe, 3
June 2021.

28 Art. 1, Decision A2 of the Administrative Commission for the coordination of social security systems of 12 June 2009 concerning the interpretation of Article 12 of
Regulation (EC) No 883/2004 of the European Parliament and of the Council on the legislation applicable to posted workers and self-employed workers
temporarily working outside the competent State.

2 When the previous affiliation is fulfilled, even if exceptions to the one-month rule are considered (Art. 1 decision A2) and where ‘short-term mobility’ concerns
only a part of working life.

3 The example of pluriactivity provided by the European Commission reads as follows: ‘Mrs X is a business manager for two companies: one in Poland and one in
the Czech Republic. She resides in Poland near the German border. Each week, she spends three working days in Germany for the Polish company. For the
Czech company, she works one day in Slovakia and one in the Czech Republic’ (European Commission 2013).

31 The application of Article 13 is conflicted concerning flight and cabin crew; see for example CJEU Case C-33/21, INAIL and INPS v Ryanair DAC, 19 May 2022.
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The first, relatively straightforward, conclusion on this point is that the scope of these thresholds
is extremely wide. Thresholds as low as eight days are highlighted (in the context of exceptions
to the application of the PWD), as well as some which are as high as five years (in the context of
the CRD). In general, these thresholds are used to introduce exceptions to the labour and social
rights of mobile workers or to grant such workers access to these rights (or to rights of residence).
While concluding against the possibility of identifying a precise duration for an implicit category
of short-term intra-EU mobility in EU law, the second conclusion points to the existence of a link
between reduced rights and ‘shorter’ durations of a given mobility.

The vastness of the conceptual scope poses an interesting challenge for the interaction between
the law and the representation of reality mediated by employment and demographic statistics.
Indeed, what might be identified as short-term under the former might well fall, for instance,
under the free movement of workers and be treated largely in the same way as long-term mobility.
Along with this third conclusion, it is important to stress the importance of being aware of this
dissociation when using the category of ‘short-term mobility’ to refer to any given portion of the
workforce. Furthermore, the tension between the establishment of thresholds and the reality of
the labour market in an era of non-standard employment relationships must be kept in mind
(Vosko 2010: 132). Indeed, short-term migration has sometimes been identified with any form of
migration lasting less than five years (e.g. Rasnaca and Bogoeski 2023: 15) because of the
threshold set by the CRD. Even the 12-month threshold of the ESA 2010 standards ends up being
higher than the average duration of fixed-term contracts in several EU Member States and
industries (Eichhorst et al. 2018: 6). This poses a further challenge to the identification of short-
term mobility based on the legal classification of the mobility itself. Ultimately, the duration of
the employment contract might well have a larger impact on the duration of the mobility than the
degree of access to any given labour and social right.

As afinal point, one of the elements mentioned in the Introduction needs to be recalled; namely
that, where they exist, schemes for temporary labour migration —that is, enforceable short-term
migration — are linked to increased vulnerability and worse access to labour and social rights for
migrants (for a recent example, see Mantouvalou and Sedacca 2022). This chapter, hotably when
discussing the Social Security Coordination Regulations, highlights how (some) short-term
mobile workers might benefit from solutions more tailored to their needs. However, if such a
category were to be introduced in EU law, attention should be paid to the potential risk of
exclusion of these workers from the enjoyment of labour and social rights, therefore creating a
lower tier of intra-EU mobility.
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