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A. Introduction

Article 63 of the Statute of the IC] provides a procedure whereby a State party 02"
vention that is under consideration in proceedings before the Court between other States
can intervenc to present to the Court its construction of the convention in question. T
rationales of Articles 62 and 63 of the Statute are different: the former is a proccdura] de-
vice for protecting the concrete and individualized interests of third States, which may
affected by a decision of the Court, while the latter is based on the assumption that %%

are the natural guardians of their conventions. In the Wimbledon case, the PCIJ 4=
the relationship between the two articles:

< 10 58
The first of these forms of intervention is that deale with in Article 62 of the Statute and_‘m:sljing
and 59 of the Rules of Court; it is based on an interest of a legal nature advanced by [}-lc "“Z‘c of h*
party and the Court should only admit such intervention if, in its opinion, the i
tnterest is sufficiently demonstrated.
On‘ the other hand, however,
an international convention,
the Statute, the right to inte

tion {

o

s retd! .
5 . H e interp of

when the object of the suit before the Court is thun or Artick 63

y State which is a party to this convention ah:j hould it make”
' S
rvene in the proceedings instituted by others and,
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Article 63 1743

icht thus accorded, the construction given by the

r y 1
L't [ H N
pf:||'nn Lli“’" it as upon the ortgm:\l ﬂpphc:lm parties,!

i
e .

- ions of Article 63 can be appre , 1 .

The function: be apprehended in light of the theory of interpretation 2

o of the L("'\'gt‘t::cfl:‘::f:::ﬁ:?“on between multiple interpreters. If the parties to the
qnvention’ nm]‘ 't'ltivc'\‘(/l . “lc ihterpreters, the World Court's interpretations are
undoubu‘t"}' ‘““l")r]l SRR T ctt, 1ere is no doctrine of stare decisis in international pro-
colings a.nd' only ‘je cll"'mjs 88 ound by a decision in 2 case, in reality when a treaty
ovision 18 lnthPTUC_ _“" Z“PPI'Cd by the Fourt, decision-makers in other States are
i‘;ﬂuenccd by that dfClSlo.n. .And th.e Court’s interpretation of a treaty will be adopred
od used b)"ofhﬂ acrors In lﬂterl.mtlonal or domestic arenas. The res interpretata effect
fthe Courts judgments ‘:".‘d advisory opinions is well-established, though not unprob-
ematic.’ The problems arising from the blurring of the lines between law-interpretation
dlaw-making go b.C)'OHd the scope of this commentary. But Article 63 appears to build
pridges benween the interpreters, foster uniform interpretation of a convention, and thus
omote the harmonious development of international law. Article 63 also provides that
4e intervening State is bound by that part of the decision that relates to the purpose of
mervention—the interpretation of the convention in question. It is appropriate that par-
isto a treaty should have the opportunity to present their views on its construction o
e Court, but that having done so they must accepr the interpretation as authoritative.

judgment of the Court will be equally

B. Historical Development

The idea of providing a procedure whereby States parties to a convention that is under 3
wnsideration in litigation between other States can intervene in those proceedings has
isorigins in international arbitration.” It appeared in one of the first projects undertaken
bythe Institut de Droit International. Article 16 of its Draft Regulation for International
Atbitral Procedure, adopted in 1875, stated:

Niles parties, ni les arbitres ne peuvent d’office mettre en cause d’autres Erats ou des tierces
pronnes quelconques, sauf autorisation spéciale exprimée dans le compromis et consentement
Péalable du tiers. Lintervention spontanée d’un tiers n'est admissible qu'avec le consentement des

Fities qui one conclu le compromis.®

TheNetherlands’ delegation introduced the conceptat the 1899 Hague Peace Conference,
where it was accepted as Article 56 of the First Hague Convention for the Pacific

Uement of International Disputes:®

Th . .
“award is only binding on the parties who concluded the compromis.

: %"'H"dﬂﬂ. Question of Intervention by Poland, PCI], Series A, No. 1, pp. 11, 12.

CIalmB P

i 420 Brown on Art. 59, especially MN 81-87.

by s ter alig, Boylc!ChinkirE) ﬂ,,yMaking of International Law (2007), pp. 263-312; Besson, ‘Legal
v, ophj g h lbook of International Adjudicati
By, Phical Issyes of International Adjudication’, in The Oxford Hana ijudication

Coetal, eds,, 2014), pp. 4
, eds., , pp. 413-34, 420-6. .
0y, “enne ( 1993}, p. 2. )ij.‘i Iso Whaling in the Antarctic Declaration of Intervention by New Zealand, Sep.

by ado Ty 4, 23-7, paras. 24-34.
Pro: fmdade. ICJ Reports (2013), pp. 14, P , )
Fp;llc;]?ﬁc réglement de |a procédure arbitrale internationale, Annu. de l'lnst. de Droit Internar. 1 (1877),

Zlfl.lgguz‘pcsozrmﬂo" No. I for the Pacific Settlement of International Disputes, 29 July 1899, | Bevans
0.
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1744 Statute of the IC]

When there is a question of interpreting a Convention to which Powers h
. . ot

. : re parties, the latter notify to the former Cr
concerned in the dispute are p he rict . fy i the COMpropm;s " hay, th,
cluded. Each of these Powers has the right to intervene in the case. If Y hyy, %

Oone or m [
] . " . . . Ore Cop
themselves of this right, the interpretation contained in the award js equally bingi, of ¢ om "‘Jn'l
& on thep

m

The provision was adopted with little change in Article 84 of the | ;

. . 97 R
Convention for the Pacific Settlement of International Disputes.” 7 Firg Hyp,

The award is not binding except on the parties in dispute.

When it concerns the interpretation of a Convention to which Powers other th,
pute are parties, they shall inform all the Signatory Powers in good time, Each of rrllme gy
entitled to intervene in the case. If one or more of them avail themselyes of this right ]:c .pf,,,.'.cl,s .
ation contained in the Award is equally binding on them, it Cintery,

In both Hague Conventions, the first paragraph of the relevant Article de,
principle of res judicata.® Reiteration that the arbitral decision js binding op|
parties to the proceedings is followed by the introduction of a procedure allgy, "
States to put their construction of a convention before the tribunal. AIthoUgh Anifl lg
and 63 of the Statute do not explicitly link the two, the relationship berween th con“ 2
of res judicata and both forms of intervention continues to be the subject of

The procedure that was formulated in the context of internationa] arbitration yg
adapted during the drafting of the Statute of the PCIJ." The Dyech government suh.
mitted to the League of Nations draft rules for the proposed Permanent Internariony
Court, including Article 49 in the same terms as Article 84 of the 1907 Hague Conventiog
for the Pacific Settlement of International Disputes. Article 23 of the text prepared by the
drafting Committee of the Advisory Committee of Jurists read:

I$ wigh the
Y Upon the

Cepry
analysis !

Whenever the construction of a convention, in which States other than those concerned in the cae
are partics, is in question, the Registrar, upon receipt of the application opening the proceeding,
shall notify all such States forthwith. Every State so notified has the right to intervene in the pro-

ceedings, but if it uses this right, the judgement will have the force of res judicata concerning the
intervening party.

In the discussions within the Advisory Committee, this proposed text was linked vit
the question of intervention. It was agreed that a new procedure of intervention S[.mfﬁ
be introduced and be provided for within a separate provision to be placed immtrfilﬂfﬁf1
prior to what was then Article 23. The new procedure of intervention became Articleb*
of the Statute of the PCI]. Article 23 was redrafted as Article 61:

ed in the &%

Whenever the construction of a convention in which Stares, other than those concern
are parties, is in question, the Registrar shall notify all such States forthwith. his right, ¢

Every State so notified has the right to intervene in the proceedings; but if if.‘fse“ :»:ij ot
construction given by the judgement will be as binding upon it as upon the origina!
dispute,’!

1907, USP
7 Hague Convention No. 1 for the Pacific Settlement of International Disputes, 18 Ocrobet inte”
6 (1907), 1 Bevans 577, 205 CTS 233. s
.“ Rosenne (1993), PP- 14-8. For the procedure of intervention in subsequent i"s[mmoin | Zim o
national arbicral proceedings ¢f. ibid., pp. 9-13. Cf also Brown on Art. 59 MN 24
Thienel on Arr. 60 MN 15-18.
. & Miron/Chinkin on Art. 62, MN 7274 and infra, MN 62-65.
, Procés-Verbaux of the Proceedings of the Advisory Committee of Jurists (17
Draft Scheme for the establishment of the Permanent Court of Internation

N 745' T 1635.
20)-P- Tl e 67

Justices !
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,\d\' ) at s
¢ e [of the Netherlands) and ins Proposed Article
A b1 ,

\ s adopted with litcle discussion or
el - el H

-f_” The French version of Article 63 of
"};iG rovision, since it uses the word ‘se
i ' s

p sivalent for the English term *
|9 . -

l  with Article 62, there remain ambiguitjes di )
As "o the English and French texes Beside d an dlllC()nSlSlcncies within the text and 6
we . the accidental yse of * ! [

erence concerns the oo aluse of ‘'sentence’, the most im-
gortant ‘gﬁ lich versioh refir po tential ‘nterveners (the ratione personac scope of Article

g3): the Eng . $ 10 a convention tg which States are parties’, whereas the

ersion USes une convention : e ' :

i ench \ersi.On ? ' ention q /aquelle ont participé d'autres Etats . According to the

English version, SUaLes parties to a conventi

on have standin i i
. o : g under Article 63. According
o the French version, States participants can use this procedural device. The concept of

ricipants to an international convention’ is neither consecrated nor defined in inter-
ional law. And, as will further be seen, the PCIJ held from the beginning that it must be
iderstood as referring to “parties’.!? Another inconsistency in translation is to be found in

2: the English version specifies thar Article 63 can be used by ‘Every State so notified

(by the Registrar), a qualification absent from the French version, which recognises a right
oflean intervention a “Chacun d’eux . .

e 1907 Convention'.'? ‘The
as Article 63 of the Statute of the
reminiscent of the arbitral origins
d of ‘arrét’ or ‘décision’, which are

amendmene
he Statue i

ntence’ insteq
J“dgment’.

» the pronoun ‘eux’ referring to the States iden-
ifed in para. 1, meaning the States participants to the convention. This addition in the

English version explains why commentators writing in English wonder whether the noti-
fcation by the Registrar is a condition for introduction of a declaration under Article 63,
shereas this kind of inquiries are absent from the literature that is published in French.
Only the negative answer is comparible with the two official versions., '
The almost non-existent application of Article 63 by the PCIJ meant thar there was 7

litle experience to draw upon for the drafting of the Statute of the IC] in 1945. There
was almost no discussion of Article 63 by the Committee of Jurists that prepared the
Snute for the new Court and the article was adopted in the same wording, but with
numbered paragraphs. The inconsistencies between the two official versions persist in the

Sutute of the IC].

C. Practice of Intervention under Article 63

There have been very i here a State has made a declaration of intervention under 8
ry few occasions wher . : :

Aride 63,15 In the PCIJ, Poland applied to intervene under Article 63 in the \Vm?b[edan

e Before the ICJ, declarations of intervention under Article 63 have been made in:

: the Haya de la Torre case, by Cuba;"’
the Mmragm case, by El Salvador;'®

12
Rosenne (199
3 3), p. 23. . 10, fn. 9. The PC1J had always been aware
f in r, in Piernas (2007), p. 10, fn. . -
o th incgm‘:'iMN S C{[d[;o C?::::i: concerning the Organization of the Court, PClJ, Series D, ad
tngy stency (Acts and Docu

< 30 No. 2, 1926, p. 160).
s & fra, MN 24-29, 015)
<y he table published in the /CJ Yearbook (2014-2 11, S
R fm; ledon, Question of Intervention by Po)l;rlu)i, PC 711 76
a 19515 pp- 75 L0 -
0 Nir]:, :;fu 1: 71;0:;. Juﬁgmc?;.n lrfgv g;ctii)g:f)f(‘lhf Rc;ub!ic of El Salvador, IC] Reports (1984), pp. 215-7.
1 aration o

, p- 144
eries A, No. 1, pp. 11 ¢f seq.
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« the Request for an Examination of the Situation in Accordance with p,,, .

Court’s Judgement of 20 December 1974 in the Nuclear Tests (New Zeai Ph 63 o,
Islands, the Federated States of Micronesia, the M H:ll v ’ﬂn:’;
arshy)| Iy t
Ll

Case, by the Solomon
19 Aystralia made an application to interven
e “ndcr Ar nd"

and the Samoa Islands.
but no declaration of intervention under Article 632,0 ideg
o the Whaling in the Antarctic Cas¢, by New Zealand.

Cuba’s and New Zealand’s declarations while it
1] [ ismi“e
4

The Court admitted Poland’s,

the other.

D. Comparison between Articles 62 and 63

I. Commonalities

Though Articles 62 and 63 es
ures have nonetheless been clo

of Procedure.
Like intervention under Article 62, intervention under Article 63 is an incidencl p;
0

CCdUl’C and ‘the I'UIC OF laW' that ‘(CVCI-'Y intcl’vention is incidental to {hc Pmccedings i
case” ... applies equally whether the intervention is based upon Article 62 or Article 63

of the Statute’?!
Consequently,
85) appear in Part III (‘Proceedin

Proceedings’).
Like Article 62, Article 63 is restricted to contentious proceedings and only States myy

intervene, although, under Article 34, para. 3, a public international organization shal
be notified if its constituent instrument, or an international convention adopted unders
is in question in a case before the Court.2 The 2005 amendment of the Rules led tothe

addition of two paragraphs in Article 43 of the Rules, stating that:

2. Whenever the construction of a convention to which a public international organization s3
party may be in question in a case before the Court, the Court shall consider whether the Registr
shall so notify the public international organization concerned. Every public international orgi®
ization notified by the Registrar may submic its observations on the particular provisions of
convention the construction of which is in question in the case.

v
furnish its observations under pamgﬁph’-c
paragrap Ht

cablish two distinct forms of intervention, the twe
sely associated throughout the drafting of the varie:: ;celd.
uley

the relevant provisions of the 1978 Rules of Court (Articles 82, 83-
gs in Contentious Cases’), Section D (‘Incidentl

3. If a public international organization sees fic to
this Article, the procedure to be followed shall be that provided for in Article 69,

these Rules.

, tof-
19 Request for an FExamination of the Situation in Accordance with Pamgmpff 63 “f“b" Cwmlw{lggj{;;‘f"
December 1974 in the Nuclear Tests (New Zealand v. France) Case, Order of 22 September 199

(1995), pp. 288, 306-7, para. 67.
d: ICJ RCPO"S

2 Whaling in the Antaretic, Declaration of Intervention by New Zealan
et seq. ¢, Ordet °f.

N Land, Island and Maritime Frontier Dispute, Application for Permission © ]mcm:‘sil%”’ e
February 1990, ICJ Reports (1990), pp. 3, 4, quoting Haya de la Torre, Judgmen® G ch(:i::r A 6 #*
76. The Court has made similar statements about the incidental nature of P""‘x“iings .
Miron/Chinkin on Art. 62 MN 16-24.

2 Cf Dupuy/Hoss on Art. 34 MN 10-17.

(2013 PP
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Article 63 1747

ained by Couvrf:ur, [r]h? New provision is inspired, mutatis mutandis by the pro-
y5¢P (rmitting the intervention of States parties to a convention wh ’ iof
.fdufc . | a dispute (Article 63 of the Statute)’. | er.mon whose c-onstrucn
© jssue 10 ¢)".> However, since 2005, this procedure
is ﬂnﬂ'cf been ust.
mi\]though Am‘;:: iii;rlifnri:r 0 “‘]’0 difrinct forms of intervention, there is now 11
yoir® l Cg:“ Pndcr Articles 8'1—850“;‘ Oh'dat!on of the procedure for the two types of
gervention u lines th of the 1978 Rules of Court, which, on a purely
" allevel, underlines the commonalities of the two forms of intervention. The proced-
o for c0nsid€'f?;fizgz‘:f3 (;C‘:IUC“ for PEl'miss'ion_to intervene were analysed in the com-
sty On Article 62 an tzﬁe present contribution will only dwell upon the procedural
g specific t0 Amc!'c: 63.
’ A far as the substantial commonalities go, some authors, like Hudson, suggested that 12
icle 63 could be regarded asa Spcc‘ial instance of the general principle of intervention
iﬁd down in Article 62. He said tha.t t%le fact that a State is a party to a convention to be
mnslNCd may be regar.ded-as estabhsl:ung that State’s legal interest so that a judgment by
e Court will not ordinarily be required’.*” Rosenne continues this analysis. He asserts
ot hints were given during the drafting of the Statute of the PCIJ that ‘intervention
under Article 63 is a form of intervention to protect an interest of a legal nature, not
stich may be affected by the decision in the case but in the more limited sense that
i may be affected by the interpretation given by the Court to the multilateral treaty
0 queszion’.“ However, the approaches to interest are different in the two cases: States
e generally interested in the law determination process by the Court—Article 63 was
adopted on this basic presumption—but this general interest is not enough for the pur-
poses of Article 62.7 On the other hand, if interveners under Article 63 certainly defend
2 particular construction of a convention which is in harmony with their own inter-
ets,they cannot directly defend their particular interests during the proceedings. Finally,
Aricle 63 is applicable only to conventions, meaning that participation of third States to
teassessment by the Court of other sources of general international law is not admissible
uder this provision. This explains why, in the Jurisdictional Immunities of the State case,
Greece had to frame its application in order to meet Article’s 62 requirements, although
is motivation for parricipating to the proceedings was primarily related to the develop-
ment of customary international law on immunities.””
‘ The kinship between the two forms of intervention is revealed by the simultaneous
mocation of both provisions. In the Wimbledon case, Poland filed its application under
Aricle 62. The Court nonetheless considered that, though not expressly referred to in the
aP;_J[iCation, Article 63 was impliciﬂy invoked by the would-be intervener, who referred
Oits participation to the Treaty of Versailles. At the hearings, the Polish Government,

13

. 50. For instance, in the Whaling in the Antarctic case, ‘the Registrar also
n (. . .) the notification provided for in Article 34, para-
at it did not intend to submit any observations in writing
(Judgment, IC] Reports (2014), pp. 226, 234, para. 3).

3
& _E::vrcur. in Piernas (2007), p
?‘P|;3 ;° the International Whaling Commissio
ey ;(::. the Stature. The Commission indicated th
o icle 69, paragraph 3, of the Rules of Court’
¥ oy h0e (1993), p., 72.

% ﬁM“OﬂfChinkin on Art. 62 MN 115-120.

v J-fra, MN 51-60.

2 udsop, PCY, p. 422,

i Cfsi?."‘ (1993), p. 73.

" ¢ 1on/Chinkin on Art. 62 MN 52-53.

*Miton/Chinkin on Art, 62 MN 71.
MIRON/CHINKIN
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‘abandoning the exclusive cnursc.w‘hich it scemr:-d in the fi .
[declared that it intended] to avail itself of (hc,r:ffl,“ conferred upon i, 5, cadnpttd
Treaty of Versailles, by Article 63 of the Statute’.?' ‘The case 5}:|le5 tha, mnccp;,ny g
two forms of intervention overlap _m some extent, It also evidences 5 lack
on the part of the PCI]J, in addrcss.mg the vcry.ﬁrst request for intcl‘vcntion‘ e
cepted the substitution of legal basis at the hearings. In zl.mc Request for 4, By
the Situation in Accordance with Paragraph 63 of the Court.f_/"dgmem %20 Dy, t vy
in the Nuclear Tests (New Zealand v. France) Case, the Federated States of Mid m
Marshall Islands, the Samoa Islands, and the Solomon Islands (but no;
their application on these double grounds. Unlike Polandss, thei, Position
a double object, clearly identified in their requests to intervene: the risk po
testing to their environment justified an application under Article 62, wh
cation by New Zealand of the Convention for the Protection of the Nar
and Environment of the South Pacific Region of 25 November
Article 63. ** Simultaneous invocation of Articles 62 and 63 is not problemagic in
ticular when it corresponds to a double object, like in the Request for an E!fdmina:ioi!:'
the Situation in Accordance with Paragraph 63 of the Court Judgment of 20 Dyggpy, ber | 9_4
in the Nuclear Tests (New Zealand v. France) Case. The Court would Simply sy,
ground according to its own conditions for admissibility.

rst ins;t:mcc to

Was bageq .
"

SCd hy nUCI:;r
Creas [hc i

ura| RﬁQU.‘r
1986 justifid te

tach

I A Different Margin of Appreciation

But the Court’s margin of appreciation for assessing the admissibility of the requests 1o
intervene is different under the two provisions.*® Intervention under Article 62 was s
belled ‘discretional or discretionary’, and the one under Article 63, intervention s of
right’.* For a long time, this was interpreted as an obligation for the Court to automasc
ally grant a declaration regularly filed under Article 63. Under the 1978 Rules, the foc

shifted from the right of intervention, to the Court’s power to assess the regularity of the
interventiori.

This evolution is apparenc in the modification of the Rules. The Report of the Adviser
Committee of Jurists stated that ‘there is one case in which the Court cannot rehml
request to be allowed to intervene; thar is in questions concerning the interpretation o:
a Convention in which States, other than the contesting parties, have taken part i’;
of these is to have the right to intervene in the case’.® The Rules of the PCIJ Wﬁmh.n;
undcrstanding, since under Article 60, as adopted in 1922, the only duty of ‘hc_l:ot-
State was to inform the Court in writing of its desire to intervene and the only po¥e

the Court was to record the declaration of intervention: X
.o ¢
iring to i atue, shall inforn &

Any State desiring to intervene, under the terms of Article 63 of the Statute, sh

: . ., . %
Registrar in writing at latest before the commencement of the oral proceedings.

" Wimbledon, Question of Intervention by Poland, PCIJ, Series A, No. 1, pp. 11, 13

 rodmeent
. - Cpurﬂ jw{r'. ’
? Re quest for an Examination of the Situation in Accordance with Paragraph 63 of the preny

ol

20 December 1974 iy 1he Nuclear Tests (New Zealand v. France) Case, Application for .Pcrm'si':""mi“d b
under Article 62 of the Statute—Declaration of Intervention under Article 63 of the Sttt
Go;;crnment of the Solomon Islands, 24 August 1995, para. 1.

N Cf also Miron/Chinkin, on Art. 62 MN 28-29,
e distinctive terminology wa
Intervention by New Zealand, Sep. O
: Procés-Verbayy of the P

Preparation of the Rule

o
10y D‘chﬂﬂon
s used up for instance in Whaling in the Al”:‘g; pard- H.
P- Cangado Trindade, ICJ Reports (2013), sz(’}) P: 746.
roceedings of the Advisory Committee of Jurists (19 o 0. 573
s of Court of January 30¢h, 1922, PCI], Series D, No. 2,
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1926t was decided that Article 60 of g}y, R
n

ver of the Court to reject the interventiop 37 I .

M jy with the Registrar’s obligation to nogif . | lan ¢, Article 60 of the 1926 Rules
d&llso ents for their participation.®® O (e 0' Y f.lc third States, and with the pr:lctic:ll
sff-‘ngcided that ‘[a] Member or State desiri cmmf"} of the 1935 revision of the Rules,
o cion to that effect with the Regj . EO avail itsclf of the right conferred ... shall
ﬁlt&‘dcchm. was merely ‘a formal ¢ Registry’. According to the Registrar's explanation,
e Ianttl;)" Sihe Couyr[‘of" al act .by which a State desiring to avail itself of Article
5_1\\'0“1‘1 n ort i hic] llts ihtention. That act would have the advantage of fixing
it of time a5 ro;n w(;lc 1 the State would become an intervening party, as would be
e by 3 dec"i‘f“ ot maxe the Court admitting a State’s intervention under Article 62
fthe Statu.fc 5 'T;us, A'mcle ()6. of the 1936 Rules confirmed the quasi-automaticity
f intff"fm_'on under Ar t{clc 63: intervention was presumed admissible and would take
Ftby @ simple de'clar'anon filed with the Registry. The presumption could however be
chzlk“g‘fd by an objection by the Parties,  or exceptionally, by the Court proprio motu,
o which case; the Cour t needed to adopt a judicial decision. But the residual power of
lhccounseemed to be limited to determining whether the third State was indeed a party
o the convention and whether that the convention was invoked in the instrument seizing

u .
les would not contain any reference to 16

e Court. !
The language used by the PCIJ in Wimbledon naturally reflects this original under- 17

qnding according to which States have an unconditional right to intervene under
yricle 63, the Court having an administrative duty to register their decision to intervene.
1 minimal check of the conditions set out in Article 63 was made necessary by Poland’s

dunging basis for intervention:*

Je Court records that the Polish Government intends to avail itself of the right to intervene con-
fered upon it by Article 63 of the Startute.

For these reasons,

e Court accepts the intervention of Poland in the case of the $.5. ‘“Wimbledon'.®

7 von Stauffenberg, pp. 446-7; Acts and Documents concerning the Organization of the Court, PCIJ,

Kies D, addendum to No. 2, 1926, pp. 157-62.
* Article 60: The notification provided for in Article 63 of the Statute shall be sent to every State or
Member of the League of Nations which is a party t© the convention relied upon in the special agreement or
8 the application as governing the case submitted to the Court. The Court, or the President if th Court is
Wisitting, shall fix the times within which States desiring to intervene are 1o file any cases. ’Ih:: Registrar shall
the necessary steps to enable the intervening State to inspect the documents in the case, in so far as they

“e o the incerpretation of the convention in question, and to submit its observations fhercun to the Courr,
nt thereon in Court. The Court

abservations shall be communicated to the parties, who may comme ;
"3 authorize the intervening State to reply” (Article 60, Modification of the Rules, PCIJ, Series D, second

™um to No, 2, 1931, p. 43).
al?lomio" of the Rules of Court of Marc
*P. 271,
l |Eonscqu°"d)’r para. 3 of Art. 66 added indeed: ‘3. SUC}’I declar
;utemz objection or doubt should arise as 10 whether the interven
v L .. . N
W [ﬁ°d§?;mi2}:1as"lll;§ ‘::}:]:: f)c(i:sl::)tn of the 1936 revision of the Rules (PCI], Series D, fourth ad-
om ;u No. 2, 1943, pp. 271-5).
w & Supra, MN 13 . _nr s i
3 : . Series A, No. 1, p. 13 (iralics in the original).
G4 'm'l’lfa'an, Question of Intervention by Poland, PCIJ, 5¢ P13 (s :
thwz?kl;«llas (1983), p. 86; Nicaragua, Declaration of Intervention of the Republic o alvador, Diss. Op.
+IC] Reports (1984), pp. 223, 233-

h 11th, 1936, PCIJ, Series D, fourth addendum to No. 2,

ations shall be communicated to the par-

4
tion is admissible under Article 63 of the
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hen the Rules of the IC] were adopted, Article 66 femaine
. i 1 » H ’ un
ision brought no substantial change either (Article 66 hCC-‘lrnc/\ (!“"ged .
vision brought significant changes on seyery) " "icle7,
‘ 0

In 1946, w
The 1972 Rev
By contrast, the 1978 Re
them, Article 84, para. 1, a provision which reunites, under the dafnd ulnr;, "
Court’s decisional power in respect to the admissibility of both forms ofin Mbre,

tcrvcnrir,n. i

The Court shall decide whether an ;Ipplic:uiun for permission to intervene undes

1 5
. o an 3 : ; Atticl,
the Statute should be granted, and whether an intervention under Article 63 of de ¢

1
admissible ... he Sy ;
Like all the other provisions relating to intervention, Article 84 has remained gy
since 1978. nged
Article 84, para. 1 makes clear that the Court enjoys a decisiona] power i |
cases, with a different margin of appreciation nonetheless, which is reflecteq o ?h bath
of ‘granted’ for intervention under Article 62 and ‘admissible’ for interventign : H
Article 63. It also clarifies that the Court shall take a separate decision on the 3dmi<.::‘c
of intervention. The Court adopted a different approach in Haya de la Torre 1 i|:| T
Nuclear Tests (Request for Examination) case, but they were both conducted ynder ‘~
1972 Rules. In the Haya de la Torre case, after having ‘heard observations ... on t, d.
missibility’"” of the intervention, the Court decided to admit it. The refusal of the (o
allow El Salvador to intervene in the jurisdiction phase of the Nicaragua case® showeq
that the Court’s power goes beyond the mere registration of the third State’s declaraics
of intervention. It is indeed a decisional power, which implies that the Court can rjex
the request to intervene if it concludes that the conditions for admissibility are not met
The order on intervention in the Whaling in the Antarctic case sets out clearly that the
right of intervention under Article 63 is subject to the admissibility conditions, whos

guardian is the Court itself:

8. Whereas, however, the fact that intervention under Article 63 of the Statute is of right is‘::o:
sufficient for the submission of a ‘declaration’ to that end to confer ipso facto on the declarant e
the status of intervener; whereas such right to intervene exists only when the declaration concemed
falls within the provisions of Article 63; and whereas, therefore, the Court must ensure that such 3

“Art. 66 of the 1946 Rules:

1. A State which desires to avail itself of the right conferred upon it by Article 63
in the Registry a declaration to that effect. This declaration may be filed by 2 State
received the notification referred 1o in that Article. o a3
2. Such declarations shall be communicated to the parties. If any objection of dolljbl s hmel i
IE wchclh:r the intervention is admissible under Article 63 of the Statute, the decision- 04
the Court.

E!CJ .‘Aas and Documents No. 2 (1947), p. 76). pat
y IC], Acts and Documents No. 2 (1972), p. 25. . '-ularin'h‘“m‘:uf
Haya de la Torre, Judgment, IC] Reports (1951), pp. 71, 77. This judgment IS‘I‘IJﬂIL‘ e i"dgmm,,g
the Court took a decision on intervention on 16 May 1951, without rt:cordi.n'g it into ::-‘P"" inter*®
‘()rd")f \:\:scs’sg:;ilntd in the fpccial study by the 1C] Registry, ‘the C_()Ul'_"s.dcf'(s}z:l; (});'-:;:bﬂak (301“"[]“ Cout
: y communicated to the States concerned at a public sitting U5/ < motives: that
?8_?)' Itis the judgment on the merits which specifies, not in the dispositif, but i =
dc:.;lded to admit the intervention’ (ibid.). 215'7
“ H‘f)"’ de la Torre, Judgment, ICJ Reports (1951), pp. 71, 74. s (1934),pP-
Nicaragua, Declaration of Intervention of the Republic of El Salvador, IC] Repo

of the Statute sha ":1
even though it bas 8
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« before accepting a declaration of intervention
he I;t conditions set forth in Article 82 of (e Rules
pat !

: id, the Court has inue
This being Sa.ld hird S * continued to emphasize that intervention under Article 20
L right of the third State. In the Territori

is al and Mariti ,
yis ¢ T aritime Dispute case, the Court
6. e upon the differences between the tWO provisions: P y
ilﬁl. & AN

as admissible ..., whereas it also has to verify

[ ,
of Court are mer,?
{

s Article 63 of the Statute, a third Sea
ontr ..
I ot sufficient for that State to consider 1]

p.lt is , vie ' s
" dected by the Court’s decision in the maijn p
hed

1at it has an interest of a legal nature which may

roceedings in order to h ; igh
. ave, ipso facto, a right to
: roceedings. » ; ‘
ervene 10 thf:j-‘e p g f!ndctd. ‘f\rf‘dc 62, paragraph 2, clearly recognizes the Court’s pre-
pative ©© decide on a request for permission to Intervene, on the basis of the elements which are

: .50
pmitted o It.

inthe Whaling in. the zzim.am'ic case, it stressed again that “intervention based on Article
¢3of the Statute is an incidental proceeding that constitures the exercise of a right.”!

The shift of philosophy from the PCIJ epoch is also apparent in the terminology 21
sed: the verbs ‘records/acceprs’ from the Wimbledon judgment®? disappeared in the fol-
lowing ones. Since the Haya de la Torre decision, the Court has constantly used the word
Jeides' in the dispositif of judgments or orders irrespective of the basis for interven-
on.® This evolution eroded the oft-repeated assumption according to which interven-
ion under Article 63 is as of right, meaning automatically accepted. What may seem a
volution was however foreseen long time ago. In the words of Sir Gerald Fitzmaurice,
f1/lthough intervention under this article is as of right, provided the conditions stated in
iare fulfilled, it is naturally for the Court to decide whether they are actually satisfied or
nor.* At present, the discussion revolves around the Court’s margin of appreciation in
wnsidering the admissibility of a request to intervene. It is true that its margins of appre-
dation are objectively different, due to the open-texture of Article 62.

Asin intervention under Article 62, neither the Parties’ consent nor some other form 22
ofjurisdictional link is required.> Under Article 63 the required nexus between the inter-
vener and the parties is supplied by the common membership in the relevant treaty.
Objections from the parties carry cven less weight than under Article 62, where the Court
held that ‘opposition of the parties to a case is, though very important, no more than one

P;q ;%ﬂ!fng in the Antarctic, Declaration of Intervention by New Zealand, ICJ Reports (2013), pp. 3, 5-6,
fa. 8.

”h Teritorial and Maritime Dispute, Application by Honduras for Permission to Intervene, IC] Reports
201, PP- 420, 4334, para. 36. In the same vein, Judge Abraham asserted that the debate on the Court’s
: *¢rt0 admit or dismiss a request to intervene ‘does not concern intervention under Article 63 of the Stature,
Ic-|ch is i“djiputab]y a right, according to the very terms of its second paragraph’ (ibid., Diss. Op. Abraham,

o PORs (2011), pp. 447, 448, para. 6).
a 7ba[ip,g in the Apmarrtic. De g;u-arion of Intervention by New Zealand, IC] Reports (2013), pp. 3, 5,

bl

o upra, M
] » MN 17. . ) o
B G for instance furisdictional Immunities of the State, Application by the Hd]""‘c REP“l.’l": for Permission
r,rtnlmcnc, ICJ Reporrs (2011) pp. 494, 503, para. 34-1; Whaling in the Antarctic, Declaration of
Cvene y . ' t

X f-nnon by New Zealand, ICJ Reports (2013), pp- 3, 10, para. 23. . )
-luri;d~"?m‘"ficc. “The Law and Procedure of the Internarional Court of Justice, 1951—541‘ Q‘lcs.uuns of
' (a:m.nnl Competence and Procedure’, BYIL 34 (1958) pp. 1-161, 127. In the same vein, f\:'lmmgua,
lichl,:;:m of Intervention of the Re public of El Salvador, Sep. Op. Ruda, Mosler, Ago, Jennings, and
" o v 1) Repores (1984), p. 219, para. 1.
"on/Chinkin on Arr. 62 MN 25-27, 91-102.
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clement to be taken into account by the Court’.’¢ In the Haya de |, Torre .

a declaration of intervention with respect to the 1928 Hayang Com,cntion (;Cuba
The Government of Peru argued that the declaration was inadmisgib s 1Ay
stricted the object of intervention, bur nonu.:theless. decided to gran, it, In th: Our p,
case, the applicant stated that it did not object to Intervention, by calleq Wargy,,
attention to certain deficiencies, both as to form and substance, ip the Deg ¢ Our
Intervention’.”? Nicaragua’s artitude raisc_d questions as to the necessity g, Orgn:stmn
ings on the admissibility of El Salvador’s declaration, by Was not anrioncjc-h a
Court’s order rejecting the request to intervene. In the Whaling in the Antay, " the

.. tic Casp
Court simply recorded the absence of objection from the tvo parties withgy, any fn, the
] ¢ I £
comment.”! t

E. Requirements for the Admissibility of Intervention
under Article 63

Article 63 of the Statute is supplemented by Article 82 of the Rules, Whil
notification to third States has an important place, it doe
quirement for the admissibility of intervention. These
the third State in relation to a convention, which h

¢ the speciy
§ MOt constitute an aeqy,| re-

requirements concern the status of
as to be in question in the proceeding,

I. Notification to Parties to the Convention: A Non-Requirement
q

The efficacy of the procedure under Article 6
ciently carly stage in the proceedings that a
a multilateral convention to which they are parties. Therefore, notification to such third
States appeared as crucial to the drafters of the Stature.5? Accordingly, even before stating

the right to intervene of the third States, Article 63 establishes in its first paragraph an
obligation for the Registrar to make a special notification:

3 rests upon third States knowing at a suff-
case appears to involve the interpretation of

Whenever the construction of 2 convention to which States other than those concerned in the ast
are parties is in question, the Registrar shall norify all such States forthwith.

This obligation of notification incumbent upon the Registrar coexists with the one estalr
lished under Article 42 of the Statute to transmi all applications or special agrccm.c]nl;
instituting proceedings to the Member States of the UN and to any other States ‘Cntlt co
to appear before the Courr.6® This obligation requires nonetheless from the Registrért

% I and. " e _— ¢ ission to Interie™®
nd, Island and Maritime Frontier Dispure, Application by Nicaragua for Permi

Judgment, IC) Reports (1990), pp. 92, 133, para 96, Cf: also Miron/Chinkin, on Art. 62 MN 29
Convention fixing the Rules to be observed for the Granting of Asylum, 20 February
LNTS 323,
:: A:?rlum. ]u.dgmcnt. ICJ Reports (1950), PP- 266 et seq. on byt
Nicaragua’s letrer of 10 September 1984 cited in Nicaragua, Declaration of Intervention &
of El Salvador, Diss, Op. Schwebel, ICJ Reports (1984), pp- 223, 228.
* Cf infra, MN 56-60, 36
€ Whaling in the An

2013): PP

tarcric, Declaration of Intervention by New Zealand, IC] Reports { 4

paras. 16-7. fings Of o

5 . . . . I " atls

5-_ The question is obviously [ess dramatic nowadays, since the application ‘“’"m"ngdi urt$ webs

special agreement are notified urbi er orbi via electronic means, and made available 07
Shohrtl)’ after they have been filed.

) ‘As apuly explained by the curre

mission of the printed bilingyal vers;

1928, 132

he R‘P“hm

ey
Providfd b-:; h;.jir?

nt Registrar, ‘[t]his “information” is traditionally gting P

. oo instil
on, produced by the Registry, of the application I
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. reciations of fact and law—whicl,
P ion in question in the proce
o <an auxiliary of justice.
1. «

(e : -
@ ¢ Registrars of both the PCIJ and 1C
ifferer ' ) ane (,,J have adobred different 4 - .
D his regard, and there have been, o] pred different administrative 25

ceint aptations i : . 6
i X . aptations in the vz v
o G0 of the 1922 Rules of Court did nog nl;- e lh:: various Rules nfl(,ourt.

\rricie ake any provision for such notification.

. inn Was to some exte arl :
. provision W nt clarified in the first amendments to the Rules of Court

1 '1-‘056 Article 60 of the Rules as amended in 1926 stared that:

are the partie ; ;
edings? tllk parties to a convention? When is the
Si—whi . . ]
5 rich appear to surpass his/her compe-

1t|,.0 I (l(_‘il l(" n A!(lCIQ ().i 0‘ [h(: yeatu I .ll e sent to CVCt& ‘;t‘ltc
ations \VII l y venton Cll(‘d “I)U" mn th sp (& It g

he o -
: lication as governing the case submitted to the Court. .. 65

in the pP
o order © dftcmfme “Vhid‘ States were parties to the convention, the PCIJ Registrar
;onsll]“'d in practice with the President or the full Court.% The practice was early es-
,;hlishfd for the Court to obrain details of parties from the depositary,”” or from other
ources.® For example, in the Lockerbie cases, the Registrar notified those States ‘which
o the basis of information supplied by the depositary Governments appeared to be
o the Montreal Convention of 23 September 1971’7 Similarly, in the Breard

Registrar acted on the information received from the Secretary-General of the
70
5.

partics ©
ase, The
United Nations as depositary of the 1963 Vienna Convention on Consular Relation

However, in the Armed Activities case (DRC v. Uganda) parties to a range of relevant
ceaties were notified without reference to the basis for this determination’" and similarly
in Georgia v. Russia the Court merely remarked thac it had notified all parties to CERD.”
The Registrar does not send a special notification to parties to the UN Charter, even
when interpretation of its provisions is core to the decision.” Under an administrative

4 this process can take some time, the Registrar may consider it necessary, in addition, to send an immediate
cmmunication by facsimile to all such States summarizing the terms of the application (or, casu quo, special
greement) and briefly describing the initial stages of the procedure. This is the case inter alia when a request
for the indication of provisional measures is simultancously filed and when, given the nature of the case, third
Sates may be likely to apply for intervention in the proceedings (in particular on the basis of Art. 63 of the

Suture); the date of the opening of hearings on the request for the indication of provisional measures is then

waly announced in that communication. The Registry is currenty considering the implementation of a gen-
Jace the traditional notification but to precede

F’?-{ilcd system of immediate electronic notification, not to rep
i (Couvreur, in Piernas (2007), p. 9, fn. 6).

: Shaw, Rosennes Law and Practice, vol. T11, pp. 1500-1.
'Rﬂiscd Rules of Court, PCIJ, Series D, No. 1, st edn., pp.
Psion in 1931.
?mﬂlboralion of the Rules of Court of March 11th, 1936, P

@ .
3 Elboration of the Rules of Court of March
9-10,

33, 58. There was no amendment to the
Cl]J, Series D, fourth addendum to No. 2,

11th, 1936, PCIJ, Series D, third addendum to No. 2, pp.

9 et seq., the Registrar compiled a list of States

u
In Phosphates i ies A/B, No. 74, pp.
[ Phates in Moroceo, PCI), Series £ d Foreign State Papers, PCl]J, Series C, No. 85,

ant 4
P l;cssgm the Act of Algeciras, 7 April 1906, from the British an

»Cited in Hudson, PCI/, p. 421
u; Lockerpi, (Lihyas‘:_ubl(; Ljib;,a v. USA), Provisional Measures, ICJ Reports (1992), pp. 3, 8, para. 14 and

2114119
w1 para. 15, respectively. )
gm”‘ml'» Provisional Measures, IC] Reports (1998), pp- 248, 253, para. 1
7 " 1C) Reports (2007) pp. 43, 49, para- 2
n (,"”"G{Artiuin'rs (DRC v. Bganda).Judgmcm, ICJ Reports (2005), PP-;{GS- l??.lgara. 12.
D) ";”Si: v Russia, Preliminary Objections, IC) Reports (fg'll l;{ pp- I7U.(1 (;Og)m‘ap ) Il(mB — b
N . o A 2 de nt, Ccports (< » . » v para. :
[“’“ﬂm‘ rmed Activities (DRC v. Uganda), Judgme onvention on International Civil Aviation of 7

ions v i he Chicago C
T ere sene to Srates parties to the Lhicag , e e
Mber 1944, the Fourth Gene\»l'a Convention relative to the Protection of Civilian Persons in Time of War

S; see also Bosnian Genocide,
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decision taken early in the history of the [CJFUE(ICUI?C grgid'enc
the Registrar does not notify the r.ncmbcrs of the n,.“; F ations whe, . a:'v;,,t‘
cited before the Court because Article 40, para: i3 (};rovn: es for the OMmupe, ) tery,
members of the United Nations and States entitled to appear before s Cou ‘ oy
teani .o 74
thit:z:sl;o?lg']{ulcs. notification is no l(.)ngcr dcalt'wit}} in the article iy
vention (Rules 82-86) but in a new Ar'tu.:le 43?, which lr?spose_s the du(y o
on the Registrar of the Court as an administrative matter.” Article 4 3 of

y Of_]lldgc Bas

Bto illtcr.
noriﬁq;inn
he Rule Stateg
those concerneq i, t

873ph 1, of the g,,,

the marger,

Whenever the construction of a convention to which States other than
are parties may be in question within the meaning of Article 63, para

hc Q‘C
Court shall consider what directions shall be given to the Registrar in

Ute, the
According to Lachs’ authoritative statement on this new rule:
[S]ecking fully to protect the rights of such States [as are men

fele chat in view of the further consequences of such a notifica
i i ions 76
his own, but should receive adequate instructions.

tioned in Article 63],
tion the Registrar gh

the C0un hag

uld not 5 @

The introduction of this provision, which corresponds to a long-

standing pracyice. shows
that the notification under Article 63 goes beyond a simply administracive maer. Asey.
plained by Couvreur:

The decision as to whether [Article 63] should reall Y, in cases where 5
convention is concerned, whether its construction is actually ‘in question'—

must, howcvc:, be
taken by the Court, because any such decision is of a judicial nature, since it implies a preliminary
analysis of the case on the merits.”’

y be applied—that is to 5

party to the
convention in question, a State party mi i isi
Article 63. In the Free Zones case,
notified under Article 63 of the St
case’.’® However, the States’ attenti
inform the Court should they wish
in which case it would rest with the
The order of priority in Article 6
intervene after—rajsed concern as to

atute, which was considered as inapplicable in this
on was drawn to the fact that they had the right o

to intervene in accordance with the said Artidle [63],
Court to decide’.”?

3 of the Starute—the notification first, the ngh_! r
the consequences arising from a lack of notification.

of 12 August 1949, the Additional Protocol [ o
i tion o

the Vienna Conveni n Diplomatic Relations of 18 April 1961, the International Covenant on CiVill;‘s“:
Political Rights of 19 December 1966, the African Charter on Human and Peoples’ Rights of 27 June

and the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment ot Punishment
10 December 1984,

™ Cited in Nicaragua, Declaration of Intervention of the Republic of El Salvador, Diss. Op. Schwetel [
Reports (1984), PP 223, 233. As 1o Arr, 40, para, 3, o Yee on Art. 40 MN 90-94.

> Rosenne (1993), p. 37. et of

¢ Lachs, ‘The Revised Procedures of the International Coure of Justice', in Essays on the Dmbﬂ;
International Legal Order in Me. mory of Haro E yan Panhuys, (Kalshoven e al, eds., 1980), pp- 21,3

77 Couvreur, in Piernas (2007), p. 10, fn, 8. o for 2

'_’ Free Zones, Judgment, PCIJ, Series A/B, No, 46, PP- 95, 100. Hudson states that the WS:‘: fenbers
sm?ég(f?t' 63 to be inapplicable was no clear; Hudson (1934), pp- 3701, fn. 65. Cf also von
PP- .

. nd, P U
? lbid., citing PCIJ, Serjes C, No. 17-1, p. 2400. The

by Pola
ar, p. 2 istrar's action was contested by
reply of Registr. » P- 2429, Registrar's acti
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vas increased by the fact ¢} :
cern Vv 1at, acco ST .
’ rding to the English version of para. 2

¢ €O ision, ‘[e]very S
he ¢ provision, Y State so notified | :
¢l 1as the rigl ., A0 1
" T lhe i ght to intervene’.”” However, as
A _ Couvreur; [t]he purpose of this notification i . :
ation is to facilitate the exercise of the

@t ention in the situation :
;inllf"fm.re;"[ 1 Article 66, para, 2 Oi.nlvm%cd- It cannot in itself affect the very existence
° . ) dled, ’ N
Jauch ® ”glé sion) clarified the 1936 Rules of Court (corresponding to Article
0 1926 ver: arified nonetheless these , ; :

¢ aspects and codified the protection for

qoin the had not been notified which had |
- qes that 1ad been assumed in the Free Zones case:

8
. ser of the League of Nati ;
 Sate Membe 8 Nations or State, which is a party to the convention in ques-

AnY : l i ] l (o nOtiflC'l .0 Cr' l:(l 0 h"l w

v \\'IICI th ation reterr ( « 1 i

gon & " Jaration of intention to i s not been sent, may in the same way file with the
i e df.'c ara to Intervene UlldCI‘ Ar(ic]e ()_s OI tIlC S(’IHIIC 82

Qfgi.‘fr."

(he same VeI ‘Ar:ilcle ?l pAca, 3 of the 1978 Rules of Court confirms that a State
«hich has not received such notification can file a declaration of intervention nonetheless:

ration may be filed by a State that considers itsclf a party to the convention the con-

Sufhadxla o1 s ion b
quction of which is in question but has not received the notification referred to in Article 63 of

;hc Statute.

Concerning the timing of the notification, Article 63 provides that it must be addressed 29
forhwith” (‘s délai’). The issue was raised by Judge Petrén in the Pakistani POW case.
He considered that the case concerned the construction of the Genocide Convention, in
pmiﬂl]“ Article IX on jurisdiction, and the General Act of 1928. Accordingly, he was
of the opinion that all parties to these conventions should be notified ‘without delay’.®?
This was not done and the majority of the Court ‘even opposed considering the question
o notification’ of the Genocide Convention before the pronouncement on Pakistan’s
request for interim measures. In the Lockerbie cases, the Registrar notified other States
parties to the Montreal Convention on 25 March 1992 when the oral hearing to con-
ced on 26 March 1992.% Similarly, in the Breard case,
the Vienna Convention on Consular Relations
ngs were held on 7 April.® In the LaGrand
pecified dare after the order on provisional

ider provisional measures commen
notifications to other States parties to
were made on 6 April 1998 and public heari

ase, the Registrar sent notifications on an uns
neasures had been made.® These short periods demonstrate a dilemma presented by

intervention where interim measures are rcqucsted: the time required for notification
wother States parties to the relevant convention could prevent the request being heard
aficiently fast to prevent irreversible harm to the rights of the applicant State, burt the
short period between notification and oral hearings in these cases ruled out the possibility
"fany declaration of intervention. In other cases, notifications have apparently not been

"
b 8:,' the difference with the French version, ¢f. supr: MNG.
o -ouvreur, in Piernas (2007), p. 10, fn, 10. ] aepecies o
i Rules of Coure, PCIJ, Series D, third ddendum to No. 2, pp. 994 ef seq. This protection is in analogy
" !hAﬂ. 66, para. 2 of the PCIJ Statute. Art. 66, para. 1 of the 1946 Rules (renumbered as Art. 7‘1, para. 1
M: :}u t}I: in 1972) read: “This declaration [under Art. 63] may be filed by a State even though ic has not
. :
u "€ notification referred to in thar Article’.
Ny Bani POV, Provi:io:al Measures, Diss. Op. Petrén, ICJ Reports (1973), Pp: 334-5.
. lecrbk (Libya v. UK; Libya v. USA), Provisional Measures, ICJ Reports (1992), pp. 3, 8, para. 14 and

5 gy 19 para. 15, |
w e, Provisional Measures, IC] Reports (1998), pp- 248, 253, para. 15.
"and, Judgment, IC] Reports (2001), pp- 466, 470, para. 4.
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1 q . 87 .
le before the hearing on provisional measures, ‘At (!lC same tim
made b before the Court are informed of the Courd’s schedule,
appear be Y O
to Pp‘o.ml measures, by the general notification under Article
prOVlSl i .

7 third State e
mcluding th

titleg
42 OF [h(! S[a[u

¢ on
[c_".an_ tr’h
II. States Parties to the Convention

Article 82 of the 1978 Rules of the Court provides that:

noenr [89 »
(2) The declaration shall state the name of an agent.[*”] It shall specify
to which it relates and shall conrain:
(a) particulars of the basis on which the declarant S
convention.

the case and
‘ [ht C B
Onvcﬂllﬂn

ate considers itself 5 party ¢, e
The scope ratione personae of Article ?3 is limited to t.hirq Starte
pants according to the French version) * to the convention in que
Court resolved the inconsistency in the two languages of the Statute, by Presumip
that they had the same meaning. And, unless the judgments quore the Statuge, g,
French version is aligned on the English and uses the term parties. In Haya de g Torn,
the Court mentioned the ‘droit conféré par larticle 63 du Starye de la Coyr auy Emz;
parties 3 une convention’.”? Similarly, Tetic case, the ey

€ 63 is appliczhle 4
€tation est ep Cause

S parties (

parti OF partiy;
stion, Asusual.thc

in the Whaling in the Ant,
‘party’ was substituted ro ‘participant’, the Court stating that Arricl

un Ecat tiers au procés, mais partie 3 une convention donr linterpr
dans celui-ci’,”?

But the status of a State to a particular treaty may be in douby a
Article 63 does not define ‘party’. Hudson considered thar
have ordinarily ratified and not denounced the treaty.
vision of the PCIJ Rules, some judges expressed disc
this status,” a position in line with the minimalist ¢

a matter of faq ¥
it required that a State my
” During the discussions on the fe-
omfort with the Court appreciating
onception of the role of the Courtin

Y Eg., Legality of Use of Force (Serbia and
(1999), PP. 124 et seq.; Armed Activities (DRC
rrm].

" Cf. supra, fn. 63.

% Agents were ndot ref:]:rcd w in the articles on intervention in carlier Rules of Court as all provisions o2
agents were grouped together Ros -

:D o supi:. NF;N y g (Rosenne (1993), pp. G7-8).

1

Montenegro v, Belgium), Provisional Measures, 1CJ Repors
v. Uganda), Provisional Measures, ICJ Reports (2000), pp- 11

€ question whether intervention is open to States not parties to the Statute of the 1C] is identical under
Arts. 62 and 63 (o Miron/Chinkin on Anf.’ 62 MN 26). Tl!:e C(c)urt'st piacticc on this point is inconsistent
Rosenne notes thar notifications under Arr, 63 have been sent by the Registrar to States that were not parte
‘o the $Iatu:c (Rosenne, 77, Law and Practice of the International Couyt (2nd edn., 1985), p. 433, fn. 1, dons
Protection of Frenc), Nationals and Protected Persons iy Egypt, Order 29 March 1950, 1C) Reports (1950) pp
59 et m::.) But he also notes that the Registrar has limited notification to States parties to the Sra!utcﬁh‘;
(10;;';;#5 Im:J?::Gr:d Practice, vol, 1y, P- 1504, fn. 43 citing U.S. Nationals in Morocco, Judgment, [? ﬁp:?‘ﬂ
iy m,) tpp. 76, l?t:l. where Spain a5 dcpositary listed as parties to the Treaty of Algeciras °f']906d l];";rms 1
Noti cad[;;:“;i:: stan; ita; e (gf the Courr: Morocco, Germany, Italy, Austro-Hungary, Spain, an
n t T
= Haya de Torre, Judg);l::nr??g], II{:;}g e arugal from this i)

Pa: ' ;lfflmﬁng in the Antaretic, Dcclamtionr:f(lll?:i:\)v;:rl:g;)z Il;y7 ?\']ew Zealand, IC] Reports (2013), pp- 3.';
Di:’lffg-., ZtEES:t;::;}?CF.-PIa ;;_séal:;':i‘ fespect to lht:. General Act for the Pacific Sculcg:::' g:l"“::::olll
E’oﬁuﬂi?g '1554)3 345, , sputed in Pakistan; p OW, Provisional Measures,
96 » p. 371,

\ No.
abo m (0
Pp.272-3. " OF e Rules of Coyye of March 11th, 1936, PCIj, Series D, fourth addends
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o7 The codification of the I .

entio™ ¢ law of treatie . Tt it

:r:rr\f" . is NO reason to consider tl ties by the 1969 VCII clarified these

|'li“{" oy 1; eneral international | m-)tathc term ‘party’ in Article 63 of the Statute

;-Ji crent from g¢! ational law.” Article 2, para. 1 (g) of the VCLT defines 2
(, Srate which has consented to be b > -

8 ound by the treaty and for which the treaty

f"_m-w‘-c'.
(el s all questions of jurisdicti

N"“'ml,l)' o be bipréd Ji isdiction and admissibility,” the quality of a party t©
conY mmllf :3 ini;ilfllll m‘:i‘ff l“f]f]lc date on which the request to intervenc is filed.
v Zealand N 19‘49)’ . ilca the In‘tcmatmnal Convention for the Regulation of
‘\\'haling (I_CRW) ;" , it denounced in in 1969 and re-adhered to it in 1976,'" but
his quccesston of facts was wholly unproblematic. When it filed its declaration in 2012,
kf\\' Zmland was d P‘“_W to‘ the ICRW, and that was all that mattered.
" geverdl ambiguous situations persist for which the existing case law is of no help. For 33
there might be under consideration before the Court 2 convention to which a
;mc has consented t0 be bound, but which is not yet in force, e.g., because it has not
cived the requisite number of ratifications or accessions. In the Continental Shelf case
eeween Libya and Malta, the Court noted that the parties did not regard the 1982
LNCLOS a5 irrelevant to the proceedings although it was not in force.'®! Under Article
y par. 1 (f) VCLT, such a State is not a ‘party’ but a ‘contracting Srate’. However,
nracting States have obligations with respect to the treaty under Article 18 VCLT.
1p indication by the Court of the construction of a convention before it has entered
into force could be influential in determining its future impact. Similarly, the question
may arise as tO whether Article 63 is applicable to conventions which are not in force,
tut under provisional application. Another problematic scenario concerns the ratifica-
ion of multilateral conventions by entities whose statehood is not generally accepted
leg: Palestine ratified the Statute of the ICC. Bearing in mind that its Article 119 is
:compromissory clause giving competence to the ICJ, the question may arise as to
shether Palestine would have standing under Article 63 of the IC] Statute to intervene
fthe ICC Statute were in question). Another uncertainty arises if the States parties to
te case or the would-be intervener formulated reservations to the convention, which
rised objections with maximum effect.1%? These are but a few examples of complex
ppreciations which could arise under an apparcmly clear provision. For the moment,
te scarce use of Article 63 has not given to the Court the occasion o engage into these

dullenging debates.

i®

: Cf. supra, MN 17. B
115 The Court had already the occasion to apply the principles codified by the 1969 VCLT (23 May 1969,
50:5 UNTS 331) in order to interpret its owh Seatute (e,g» LaGrand, Judgment, IC] Reports (2001), pp. 446,
+para. 99)
» .
Sec, for instance, Questi mitati he Continental Shelf between Nicaragua and Colombia
y ) rion of the Delimitation of the Con Shel
WZOO Nautical Mi(lze: from r/:fr Nicaraguan Coast, Preliminary Objections, ICJ Reports (2016), pp. 100,

., 3)

Pu: 1‘2¥’baling in the Antarctic, Declaration of Intervention by New Zealand, IC] Reports (201 3), pp. 3, 6,
Iy Q'

I s, IC] Reports (1985), pp- 13, 29, paras. 26-7.

the TLC defined these objections as following: ‘An
2 valid reservation precludes the entry into
d the reserving State or organization, if the
ffect in accordance with guideline

Iny I(:’.’-'inmml Shelf (Libya/Malta), Meri
.. Mits Guide o Practice on Reservations to Treaties,

i

lu" - 2 arl

quo[[h Y a contracting State or a contracting organization [0

hj . e treaty as berween the objecting State Of organization an
jon to thate

I .
3.6‘7',] " State or organization has definicely expressed an intenti
C Yearbook (2011-11), Part 2, pp- 26 et seq- Guideline 4.3.5).
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[11. Construction of a Convention which is in Question

1. A Convention

Article 63 applies onl ' L
customary international law or m'mstrumcr:ts that .l.rc f"" conventiops, Stich 4,
tions of international institutions. [he word ‘convention” under Article 63 is oy )

Hudson’s view was that the instrument must have at !cas[ tWO parties, whicy, % tfingg
for Article 63 to apply.'” It would appear more logical for the conventiop, j, g ‘*f‘rr-,
to have at least three parties (the two partics to the Rrocccdirlgs and the oy d-h:c-m'm
vener). Hambro asserted that ‘convention’ must be given the same Meaning g, Alnft,,
38 of the Statute of the Court.'” In any case, the C()ur‘t established thyy ¢ Nve n-ldc.
should today be understood in accordance with the definition of the cetm Itrcant{on
Article 2, para. 1 (a) VCLT.' Declarations under Article 63 were made bog i in
spect to plurilateral conventions (the 1928 Havana Convention on Asylum i, [fayad:z
Torre case) and multilateral conventions (the ICRW in the Whaling in tbm"“”“km

The only major issue concerning this requirement concerned the possibility ¢, ime::
vene on the construction of declarations under the optional clause system of Article 3¢
of the Statute. The question was addressed to a certain extent in the Nicaraguq case, by
Judge Schwebel.'” Though it is generally conflated with the question of whether a decly.
ation of intervention can be made at the preliminary objections stage,'” the two should
nonetheless be distinguished. The impossibility to play the Article 63 card in relation
optional clause declarations is justified by their unilateral nature," not by the phase of
proceedings when the declaration is made. This does not exclude that third States seck 1o
intervene at the preliminary objections stage when is in question the interpretation of 2

compromissory clause of a treaty.!”

y to conventions, not to other sources nfintcrna[i,,n

:ll I'l‘-‘
aw g
AU(h
4

e,

2. A Convention in Question in the Main Proceedings

It is not sufficient that the convention is merely referred to in the case. The construction
of the convention must in some direct way be determinative of the outcome of the case.
This requirement is a logical consequence of the incidental character of intervention,
which must remain within the bounds of the principal case submitted to the Court”
When the PCIJ Rules were amended in 1926, the President of the PCI], Judge H”b“’,a‘
pressed concern that Article 63 should only be applicable to States parties to a conveat?
on which the parties’ proceedings were actually based (and not other conventions -
might only incidentally come into the proceedings).'"! Hence, Article 60 of thc- Ruhsﬂ;
amended in 1926 stated that intervention could only relate to a convention ‘relied upo

' Hudson (1934), p. 371.
Hambro (1975), pp. 388-9,
Cf. Pellet/Miller on Art. 38 MN 181. bel, 1C] Rep™

Nicaragua, Declaration of Intervention of the Republic of El Salvador, Diss. Op. Schwe
(1984), pp. 223, 241-2.

7 Cf-infra, MN 43-50, e
The unilateral nature of optional clause declarations was confirmed for instance In éﬂfmrx Tomuschi on

in the Indian Ocean, Preliminary Obiecti % o 115, CF
Art. 36 MN 75, ary Objections, Judgment of 2 February 2017, p

" Cf. infra, MN 43-50,

::T €. also Miron/Chinkin on Art. 62 MN 18, 77-83. s D addendu™ o™
2,p 1(6:{ Acts and Documents concerning the Organizaion of the Court, PCIJ, Ser =
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ecial agreement or in the

applicatioy

hy . . 1.as ¢ H t

in ! R The formula (slightly reworded governing the case submitted to the
- [ .

“ﬂl

to ‘a conventij H
s ) ¢ cntic ol a
orin the apphcatlnn as pnvcrmng th ’n invoked in the qpcu"l agree

€ case’), 13 :
e iy ) , as taken up in the Rules amended
1936 [¢ disappeared however from the Rules s

: ) adopred by (] Tin 1€
in The r(.qmrcnu:m that mtervention should rel P v [('! n ‘I I46. s
| jiscussed in the case law, Ip App bﬁmc to a convention ‘in question’ was 36
oy A1 L e « . hea, ) .
reely ‘ om the Czecho ~F
;:+im11 Tribunal, the PCI] consider slovak-Hungarian Mixed
Al

ed Article 63 {

e _ 3 to be applicable w ion ‘the
nqulffio" of which is, prima facie, = i & quwentio

ool

decisi ;
) <16 decisive for the settlement of the case’ was before
Court.' In the ICAO Council case it wa I ]
the . as the respondent State, Pakistan, that ‘ad-
rced the contention th
v

at questi : .
) il Aviati 9 1 Ons concerning the construction of the Convention on
h;cmﬁ“m‘ﬂl Civil Aviation and the International Ajr Servi
1

) ) ces Transit Agreement were in
e The Registrar tll1cn notified other States parties to the convention.
1n 1978, the rules relevant for intervention underwent substantial modifications on 37

s point too. Article 82, para. 2 (b) of the 1978 Rules provides that:

The declaration ... shall specify the case and the convention to which it relates and shall contain:

b) identification of the particular provisions of the convention the construction of which it con-
siders ro be in question.

The formula has not undergone any change since then.

It appears that the drafters of the Rules chose not to take a formalistic approach and 38
wtrict ad ante the admissibility of intervention to conventions referred to in the ap-
licaion or special agreement instituting proceedings. The approach seems sensible.
According to ‘Article 38, paragraph 2, of the Rules of Court, the Application specifies
te facts and grounds on which the claim is based’,''® the grounds referring here to the
legal bases on which the claim is founded.''” However, it may happen that certain legal
gounds are not specifically referred to in the instrument instituting proceedings,'"® or,
wnversely, they are referred to, but are subsequently abandoned."” The Court keeps the

" Revised Rules of Court, 1926, PCIJ, Series D, No. 1, 1st edn., pp. 33, 58. There was no amendment to
tie Anticle in 193 1.

" Statute and Rules of Courr, PCIJ, Series D. No. 1, 4th edn., p. 55. i

" Appeals from Certain Judgments of the Hungaro-Czechoslovak Mixed Arbitral Tr.ibunal. of. tl.'ne Ninth
Annyg Report, PCIJ, Series E, No. 9, p. 176; ¢f Hambro, “The Interpretation of Multilateral Treaties by the

ﬁ:n;g:"’] Court of Justice’, Transactions of the G)rotr'm iﬂsfi:g 39 (19554)- pp- 235-55.

. 1CAO Council, , IC] Reports (1972), pp. 40, 46, para. J.

* Obligation 1o N{';i%:: ;tccmjm tbpr Pacific Ocmz, Preliminary Objection, IC] Reports (2015), pp. 592,

hpana 301, . e . _

Interest: . “[t]he requirement to indicate the “grounds on which the

thim is l’t::‘::;:]%lis "Er::}l?lﬂtlrzzi i)(’lj:::iﬁ::;’glgh lﬂ-s ", (q:ourt. which thus 'im!)lel?lell(ed Artic-lc 63‘of xhc‘
s S, riaiepa reveal that “grounds” meant “the.mdlcauon of the stipulations of
um Merpretation on which the solution of the case depends” and that practice has shown the usefulness . . .

these ing; cations with regard to the pr ovisions of Article 63 of the Statute”. The legal grounds are merely the

Bl ay . . ; its claims.’ (Certain Questions of Mutual Assistance
. BUments which, according to the Applicant, support its

..?;)m‘na!M " o Tl:)ﬂlknv lCJ RCPOI'IS (2008). Pp. 2691 273: para. 15)- .
ruf Acmrdi: ::' {:ldémenfl Sep- lnvIv). ‘additional claims formulated in the course of Pf"F“d"‘B‘ are inad-
u:“-lbk only] Fisf lhl cw O?dl’ts sc::;:: wc;c they o be ent ertained, in transforming tht'? subject of the dispute
F;‘@GI];;IY fought b:%,oren[:lhe gourr'] under the terms of the Application (Diallo, Meriss, IC) Reports (2010),
1y 71 036, para. 39) . . .

In; e 7). " haling in the Antarctic case, Australia invoked mainly
te jom S Application instituting proceedings in the Whaling i i i
‘x"ildc It added, as bases ofi?s?:laimsa the Convention on International Trade in Endangered Species of

AUna ang Flora (CITES) and the Convention on Biological Diversitys buc ic did not dwell upon their
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which conventions are ‘in question’ for the PUrposes of
atement of claims in the instrument instill.l: '\"ice .

he would-be intervener the obligation i,l,nl ; thdi:nd
iformation concerning the proyisi, clude: . M,

power to appreciate
does not solely rely on the st
The 1978 Rules impose on't

tion of intervention substantial i1 NS of 15 e,
as well as its preferred construction of those provisions A oy,
5. As wi :

main and incidental proceedings js ,

lara

tion in question,
62,120 the connection between the o Wit

g . . * c f 3
under Article 63. On this basis, the Court exercises control over the o}, ey

C . ject of i
tion, to ensure that it stays within the bounds of the dispute submiteed ¢, it by th Merye,
o . g oDt
Under Article 63, it is also the requirement which gives to the Courr 4 Certain Pan:q
argin of

appreciation. In Haya de la Torre, the Government of Peru argued thy, the g,
was inadmissible in that it amounted to an attempt by Cuba to appeal againgt [; am?n
judgment given by the Court in the Asylum case."”! The Court observed thy evcec_arhcr
vention is incidental to the proceedings in a case and chat accordingly 2 dcdam[;ry inter.
as an intervention only acquires that character if it actually relates to the SUhjcc:n fle
of the pending proceedings.'22 The Court considered that the subject-marter of ;}:natm
i which the intervention was made related to a new question—the surrende; oFch,S_c
de la Torre to the Peruvian authorities—that was outside the submissions of the . ar?-"‘a
and had not therefore been determined by that earlier judgment. The Cour ther gf(f
accepted the Cuban position that the intervention was based on the necessaryin[e,P,;
ation of an aspect of the Havana Convention that had not been argued in the eafi
case. The Court allowed the declaration, but couched its acceptance in careful languag:
by finding that ‘[rJeduced in this way, [to the new issue of interpretation of the Havany
Convention] and operating within these limits, the intervention of the Government of
Cuba conforms to the conditions of Article 63°.'*

Compliance with the requirement of connection was also at issue in the Nicargu
case. Nicaragua commenced proceedings against the United States alleging that the lanr
had committed actions constituting violations of the prohibition of the use of force and
wrongful intervention in and against Nicaragua. The allegations arose out of the broader
conflict within Central America and in particular the support given by the United States
to the Contras in Nicaragua. The United States contested the Court’s jurisdiction. H

Salvador filed a declaration of intervention:
- .  wurisdiction 0%
for the sole and limited purpose of arguing that this Court does not have JU“Sd’monh 4
. .. . ) . sno
Nicaragua’s application or the claims set forth therein, that for multiple reasons the COM]'m:iun
% . |
declare itself unable to proceed concerning such application and claims, and that such app
and claims are inadmissible.'*
« < lyim 0N
ragua based its claim
s, the Convent
’ .

he Duties and Righ

The declaration of intervention by El Salvador stated that Nica
the UN Charter, the Charter of the Organization of American State
Rights and Duties of States of 1933, and the Convention relative 0 ¢

-fation®
od the 10802 oy
7

The Registrar add ff;: 126, 234 P

interprcmtion (Application Instituting Proceedings, p. 18, para. 39).
provided for in Art. 63 only to States parties to ICRW (Judgment, IC] Reports (2014 P

:2"’ Cf. also Miron/Chinkin on Art. 62 MN 77-83.
" Asylum, Judgment, ICJ Reports (1950), pp. 266 et seq. '
Haya de la Torre, Judgment, 1CJ Reports (1951), pp. 71, 76. 3l—;timml

123 Ihid, .
124 Dgf;laratiOI'l of Intervention of El Salvador, 15 August 1984, pp- 1-2; cited 18‘; ) ;P' 223, 229.
Intervention of the Republic of El Salvador, Diss. Op. Schwebel, IC] Reports (1984h
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: vent of Civil Stri .

s the E L Strife of 1928, The conventi : :

ol S ) ccific provisions, nor were any preferred ; entions were listed without refer-
K . 1 H .

P f‘; red 10 the alleged basis of jurisdiction 1, tetpeetadicng offered, The decaracion
¢ e ; .

g0 article 36 of the Court’s Statute, | Sy] t\:ifecn Nicaragua and the United States,
: . « » ‘ alvado H X

e ) _onventions ‘on which Nicaragua allege hf T.CCl.tcd that it, too, was a party to

il fhes” o5 El Salvador subsequently | ‘ﬁgds Chiesutfkllcrnal bass of tsEEEES
ims - arified i ' _ .

e de f these conventions.'?® [p i hed its declaration by spelling out certain

+<jons O 5. In its clarification, El Sal :

@ e and 0 Articles 39, 51. and , vador referred to Article 36

i S rricles was that im,‘er ,l nd 52 UN Charter. El Salvador’s offered construc-

o Oﬁhcscsa ek i Olitic;],an q a "'l” they denoted the dispute between Nicaragua and

he ted zle othef Central e egal, that they denied the Court’s jurisdiction and

gat ¢ s aclaration of ! u”e“Cﬂl} States indispensable third parties. In its consid-

.n of the EleSal 3 of intervention, the Court determined that the conventions

0 byl ) Vi Zl' Prest}llpposed that it would have jurisdiction over the dispute

| Salva 0(; a 1?70;:15 own the intervention to relate to the subject-matter of

e pcndl"g PTOCC? ”.‘85- Salvador had also reserved the right to refer to the inter-

uation and application of conventions at the substantive phase of the proceedings. The

:ded not to admit the declaration ‘inasmuch as it relates to the current phase

ceedings between Nicaragua and the United States’.'*® The Court reiterated

with specific reference to the ‘current phase of the proceedings’ in its
130

Court dec

of the PrO
4is determination,
udgments on jurisdiction and admissibility'*’ and on the merits.

While the majority of the court made no reference to the adequacy of the declar-
ion of intervention, Judges Ruda, Mosler, Ago, Jennings, and Lacharriere agreed with
e majority in dismissing the declaration because they had not been able to find in El
Wvador's declaration either the necessary identification of convention provisions, nor the
onstruction of those provisions for which it contended."! Judge Schwebel, dissenting,
onsidered that the original declaration did not comply with the requirements of Article

2 of the Rules but that the subsequent letter did."*

The Courc’s margin of appreciation under Article 6
shility stage already, that the declaration of intervention remains within the bounds of
the main case. The proceedings on admissibility may thus be the occasion to make the ne-
wsary adjustments. Cuba's intervention in Haya de la Torre was declared admissible only
nsofar as it stayed within the subject-matter in the main case, as defined by the Court.'?
h Nicaragua, such correction was i mpossible, especially without a hearing and within the
fort time schedule established by the Court.'* In the Whaling in the Antarctic case, the

41

3 consists of ensuring, at the admis- 42

para. XIV, cited in Nicaragua, Declaration

Diss. Op- Schwebel, IC] Reports (1984), p. 223.
renga, Ambassador, Agent of El Salvador to the International
urt of Justice, 10 September 1984. The letter requested its circulation to all M::n.lbcrs of the Cm.m and to
'xﬁuid"‘d as part of the declaration of intervention; cited in N:‘carag;a. g)zcsdamlon of Intervention of the
“Pudlic of i ICJ Reports (1984), pp- 223, 220-

o El Salvador, Diss. Op- Schwebel, IC] Rep f El Salvador, ICJ Reports (1984), pp. 215, 216,

Jbid, p, i ; Republic o
eclaration of Intervention of thca] :5:1 [,,l o et 1) Rears (1951). pp. 71,76,

fthe Republic of El Salvador, ICJ Reports (1984), pp. 215, 216.
ICJ] Reports (1984), pp- 392, 396, para. 6.

™ Declaration of Intervention of El Salvador, 15 August 1984,

ﬁ;l;mm‘im of the Republic of El Salvador,
Letter to the Registrar from Ivo I’ Alva

i,
w ‘1€ requirement was as stipulated in

L :r.ramg,,a, Declaration of Intervention 0
B ‘,'_;‘"ﬂgua, Jurisdiction and Admissibilitys
0 ”’"d., Merits, ICJ Reports (1986), pP: 14, 17, para-
ugp, % Eec}ara[ion of Intervention of the ch;lecs o 5
i, Miére, IC] R 1984), p. 219 and ibid Sp:

Big ™ eports (1984), p 225
114, Digs. O, Sefwebel, 1) Reports (1984), pP- 22 70,

p- Schwebel, IC] Xepo . MN 39.

W (22 de la Torre, Judgment, 1CJ Reports (1951, pp- 71> 77. G- supre

infi, MN 57.

7.
{ El Salvador, Sep- Op. Ruda, Mosler, Ago, Jennings,
p. Oda, p: 220, para. 2.
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Cinsisted that the ‘limited object of the inrcrvcn[.ion i5 1o alloy
et msmlm Court its observations on the construction of that con
Pmc']\\; . t7::61!'1‘1(1)(1 scrupulously complied with the requireme
fl::zc;‘\dl‘ﬁ;:sil;iiil;y as well as at the merits stage, and there are

A thirg Stare
Vcn(irm‘.”.] )
NS set oyt iy, the " thiy
no furthe, clar Uley

ficgy X

Catiny. .
" i0ng In
this respect.

3. Intervention in Relation to Jurisdictional Aspects

El Salvador’s attempt to intervene in the !.Vimmgna. can': at thc. juri'sdi
the more general question as to whelthcr intervention is possible l'n
proceedings. As already stressed out in Fhe commentary under An:frl
law does not provide definitive indications, one way or 'thc other, 3

In order to understand the Nicaragua precedent, lt. IS necessary to recy| e o,
of El Salvador’s declaration. El Salvador apparently wished to deny tha, the Coy ha;
jurisdiction in a contentious case where other .involved Sfat(‘?s were not fepresented,
Salvador presumably wished to support the Um’tcd States in its jurisdictiong gumen,
and to challenge the admissibility of Nicaragua’s a

pplication. It explained thyy ;, would
not be possible for the Court to rule on Nicaragua’s application without considerin,

the legality of any armed actions in which the United States had engaged 4ng accord.
ingly the rights of the United States and El Salvador to cngage in legitimare collectiye
self-defence.'”” This declaration of intervention appeared implicitly o engage the indj;.
pensable third party principle as formulated in the Monetary Gold case,* 3ng possibly 2,
interest of a legal nature under Article 62. The Court did not address these possibilities,
Its decision that the application was premature in that it related more accurately to the
merits phase, and presupposed jurisdiction in the main proceedings, precluded it from
having to decide whether El Salvador’s application constituted 2 genuine intervention,

further declaration of intervention ar the

ecial study by the Registry on the form of
the incidental decisions, the Court’s order dismissing El Salvador’s declaration ‘may be

likened to a measure simply aimed at pursuing the conduct of the case, in so far asit
found in particular that the matters raised by

Ctional phyg, Toge,
relation to incidcm'f

€ 62, the C,mn's .

mary dismissal of El Salvador’s claim)'* and
ch a subsequent declaration,

3.5
135 7'.Wmling in the Antaretjc, Declaration of Intervention by New Zealand, ICJ Reports (2013), pp
para. 7,

:’: Cf. Miron/Chinkin on Art. 62 MN 20-24.

Dccla.rntion of Intervention of | Salvador, 15 August 1984, para. X1V, cited in M‘;,szw-
of Intervention of the Republic of E| Salvador, Digs, Op. Schwebel, ICJ Reports (1984). p- 223
Monetary Gold, Judgment, IC) Reports (1954) .

on Art. 36 MN 21-25; Brown on Art. 59 MN 18 cdid
o j)ilcd in the broader regional conflice made it ‘abundantly cle?;}; h::a'r; §7.
» Vicaragua, Jurisdicrion and Admissibi; 84), pp. 392, 431, P
™ Iy Yearbook (2014-2015), p- 99, S ) Regorm 1984) i
" United States, Stay

Dfd ,nrion

ement of 18 January 1985, 1747 24 (1985), pp. 246 et seq.
MIRON/cHINKIN
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e 1980 Noume Convention, a convention to which the Island Il
g g were France and New Zealand, ! The N, tich the Islanc States were
F‘Ir{“‘.\:]' [tions of intervention as the ‘mos ; umea COI‘WCHIIOH was described in
o  the environment of the § ‘mportant legal instrument governing the
:n“"‘-tiﬂ.n 0~ was considered by the 1 Ioulll ‘P:lcnﬁc region’.'" The construction of several
it e ‘bmh the provisional sland States to be the basis of New Zealand’s claim
e £t “; 1 ]'1ckc(§ l hal measures and the merits, Contrary to El Salvador’s
._\.l.lr.lfion’ which : d tlliclrequ:red dcgrcc of SP‘-'CiﬁCily,m the declaration of each
{:!.1" Sgate et Olu't m derat t;ﬁ COn'struction of each provision they sought, although
b ated dmf;]tl e \]v :'15 k= % austive. "H]c Court determined that New Zealand's re-
ueS did not ¥ .\VIBHE}]P“W- 3 of the judgment in the Nuclear Tests cases'* and was
::;ardiﬂgly qlsm-lsscd .l = Ctourt took no action on the declarations of intervention,
chich were d‘-‘““fse_ along “"“h New Zealand's request. This case is also inconclusive for
sing the admissibility of interventions during other incidental proceedings.

" fhere appears t0 be no reason within the Statute, or its travanx préparatoires'® why
ervention should not be allowed for the purpose of challenging the Court’s jurisdiction
athe .dmissibility of the case. In fact, several arguments plead in favour of the possibility
d State to make a request to intervene at the phase of jurisdiction and admissi-
least under Article 63.1%. The wording of Article 63 is unqualified in asserting
“henever the construction of a convention ... is in question’ which implies that it is
pplicable in all phases of the case.'¥” Article 63 does not differentiate between types of
éary provisions, Or ypes of treaty.'® The purpose of Article 63 is to allow parties to a
niilateral convention to put their construction of the convention to the Court in pro-

wedings to which they are not parties. As Judge Schwebel empbhasized,

e re multilateral conventions that, in whole or in part, relate to jurisdictional questions. Their
the Court in a case between two States can affect the legal position of a third State
ffect their position under other conventions, or parts
father conventions, whose clauses are substantive rather than jurisdictional. Take, for example,
tecontroversies that have come before the Court more than once over the force and effect of the
General Act of 26 September 1928 for the Pacific Settlement of International Disputes. If one
e maintains that that Act remains in force and is a basis of the Court’s jurisdiction, and another
why should not a third State party to the Act be able to intervene under

46

fora thi
i, at

anstruction by
nder such conventions no less than it can a

anests those contentions,

£ the Natural Resources and Environment of the South Pacific Region

987), pp- 38 et seq.
with Paragraph 63 of the Court’ Judgment

Application for Permission to [ntervene
d by the Government of the Marshall

“"‘ Convention for the Protection o
"t’mta Convention), 24 November 1986, JLM 26 (1
i Eg, Request for an Examination of the Situation in Accordance
. December 1974 in the Nuclear Tests (New Zealand v. France) Ca:t:
L;dff Article 62, Declaration of Intervention under Article 63, submitte

2 2 August 1995, p. 8, para. 27.
b :{fmpm, MN 40, dements, 1C] Reports (1974), pp. 253 et

'»,,m'd"d"" Tests (Australia v. France; New Zealand v. France), Judg ' P ,pp-253 e
g o PP-457 et seq.

) earagua, Declaration of Interventi

¥ - Pp. 223, 234,

0 I]'Ic eXCeDti TS TP in f dcd on OP[i

ception w urisdiction in foun . g . ..

Noted, hcl:wwcr :‘}::, Jjud:: Hersch Lauterpacht considered that intervention was permissible at the
’

seructi Statute and of declarations mad
onal phage of i ich respect to the construction of the i
¢ optiona| ;af::‘(?‘}‘f’i';%;awn‘[_mml" Judgment, Sep. Op- Lauterpacht, IC] Reports (1957), pp. 34,
o' rhandel, Provisional Measures, Sep- Op. Lauterpacht, 1CJ Reports (1957), pp- 117, 120).

« D 234, e ,
on under Art. 63 was available with respect to the interpret-

et g Jud .
S B¢ Schwebel discussed whether intervent! Y :
L Provision of the‘llJN Charter. He conc uded thatitis (ibid., pp- 236-9)-

on of the Republic of El Salvador, Diss. Op. Schwebel, IC] Reports

onal clause declarations (¢f supra, MN 34), It

1

Yy

m‘*diqi
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i<dictional stage of the proceedings to submit 3 statem
is

Article 63 at the jur at Act for which it contends?'®?

of the relevant provisions of th
I 1e vein, in the Maritime Delimitation in the Indian Ocean
In tfe san ‘urisdictional questions relating to the combination hc[chn },do T,
tled 1mpor1mnt.1‘:lsand the mechanisms for dispute settlement g out inlp i
:}Ech(l;(S:?::tII: order to do so, the Court dwelt, at length, upon the inger ar yy g
Part XV, which is of obvious interest t.o a‘ll t.he. parnf:s to UNCLOS, In th
w‘hcn the Court is called to decide on jlll’lSdlCt.l(Tnal issues that go b?)/ﬂn d
itis desirable for third States to be able ro Paf“f:ll.’f.ﬁc in the P"OC'ecdmgs_
A further indication in favour of the admissibility of dfxlamtlons )
the jurisdictional stage comes froTn th? fact .that the Registrar )
instructions, the notification provided in Jj\rt:clc 63, para. 1 of the Stz
of the Rules even at the preliminary objections stage. In .thc Border and Fambarderdnwd
Actions case berween Nicaragua and Honduras, the Registrar made the et
statement to the Parties to the Pact of Bogotd that he had been directe "

¢
1t of the Cong,
ligy;

Ir,,l

CQSC' t}](}

€se in

S[aﬂ[
s,
the ¢z, iselg

nder Article 63,

S per the Cour,
ute and Article £

at cr}'Ptic

to draw to their notice the fact that in the Application the Republic of Nica
inter alia, the Pact of Bogotd, adding however that the notification did no¢ p
which the Court might be called upon to take pursuant to Article 63 of

ragua had invokcd'
rejudge any decisigy
the Statute of the Coun,?ﬂ

More recently, in the Maritime Delimitation in the Indian Ocean case,
was addressed to the parties to UNCLOS, after Kenya raised prelimina
There is no consistent pattern as to the timing when the notifications are sent,'™ ther.
fore this administrative practice is no more than an indication that interventions under
Article 63 may be admissible at the jurisdictional stage of proceedings. In Obligation

Negotiate Access to the Pacific Ocean, the communication addressed to the OAS contained
this interesting clarification:

the notificariyy
ry objections,2

in view of the fact that the current phase of the
any written observations should be limited ¢
Bogotd concerning that question.'s*

proceedings related to the question of jurisdiction
o the construction of the provisions of the Pact of

" Ibid,, p. 235,

Y Maritime Delimitation in the

Indian Ocean, Preliminary Objections, IC] Reports (2017), pp. 3, 467,
paras, 121-33.

. 69,
, ' Border and Transhorder Armed Actions (Nicaragua v. Honduras), Judgment, ICJ Reports (1988). pp
' P

ara. 5. The case was withdrawn by Nicaragua before consideration of the merits.

) .. N . » 5
"2 Maritime Delimitation in the Indian Ocean, Preliminary Objections, IC) Reports (2017), pp- 3 % F**,

5-G. See also the notifications addressed to States parties to the Pact of Bogoti and to the OAS m-an;“
"’f Delimitation of the Continental Shelf between Nicaragua and Colombia beyond 200 N‘mdfd Mdgf

Nicaraguan Coast, Preliminary Objections, ICJ Reports (2016), pp. 100, 107, paras. 5-6and in G
Judgment, 1CJ Reports (2016), PP- 3, 9, paras. 5-6.

153 In Gcorgia v. Russia, the Re istra . . . ' er the 3pplicn
- s r sent the d fi nearly a year aft 70,
filed, but before Rl faaed g required notifications (2011), PP

- its preliminary objCCﬁOﬂS (Prelimin ObjcctionS. IC]J Reports ibl th.’l; the
;’)fopam. 10). In light of Russia’s pleadings during the provisional f:r:astlfts stage, it was Mot P\l;::slh ) s

cfendant woyld challenge the Coprys jurisdiction. In the Marshall Islands cases, where the ssed not @ .
sought to establish jurisd

s6 cati ere addre
t . i fications were add s
States parties 1o the Statute, but to pa ¢ optional clause mechanism, noti Nudear ¥ por
(Marshall Island, v. UK, Preli

rties to the 1968 Treaty on the Non-l’rolift;ﬁti(:a: fj—G : %92
o g reliminary Objections, ICJ Reports (2016), pp. 833, 83 P 2015). PP
2 p?rilx‘;atmn to Negotiate Access 1, the Pacific Ocean, Preliminary Objection, IC] Reporss{

ion W
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, mdcrf\r“dc 43 of the Rules, an internationg] org
o :

vations On jurisdictional issyes, there is Jj,
i€ . s - £

o avention in question to do the s

he ¢ '

[

" AMization is authorized to file written
 reas . .
€a50n not to allow the States parties to

" Timing of a Declaration of Intervention

intervention under Arg T
Ahhougb n in the proceedings 1I|dc -63 is limited 1o the construction of a convention 49
’ l":sgnurt has the Potcmi%l ,t. (? ";'mgha third Stace t offer its preferred construction
e Co 41 1o delay those :
oth el s proceedings to the parties’ detri Th
expeditious’ progr : PRIES detiment; e
'ofdcdy mdouls be disrup:eg c;s lo'f proceedings necessary to the sound administration
v e W i
of justice v . 3 A ird States could fequest intervention at any time.'”
fhe tiMIng of an application to intervene

. and the subsequent time limits for procedural
seps 41 therefore important procedural jssyes. Article 62 of the 1922 Rulcs of Court
qed that:

gy State desiring to intervene,

- under the terms of Article 63 of the Stature,
jegirar in writing at latest befor

¢ the commencement of the oral proceedings.
The Court, or the Prft:udcnt, if the Court is not sitting, shall take the necessary steps to enable the
qrervening Party to inspect the documents in the case, in so far as they relate to the interpretation
o the convention in question, and to submit the observations thereon to the Court,'%

shall inform the

(uriously, Article 60 of the 1926 Rules of Court omitted a fixed time limit (unlike Article
38 applying to intervention under Article 62 of the Statute) and instead allowed the
Court, or the President if the Court is not sitting, to ‘fix the times within which States
lssiring to intervene are to file any cases’.'s’

Article 66 of the 1936 Rules of Court also made no provision for the timing of filinga 50

dclaration of intervention and it was not until the 1978 Rules of Court that a time limit
was reintroduced, in Article 82, para. 1:

Sucha declaration shall be filed as soon as possible, and not later than the date fixed for the opening

of the oral proceedings. In exceptional circumstances a declaration submitted at a later stage may
however be admitced.

This time limi is the same as that stipulated in 1922. It differs from that under Article
62 where the application must be made before the end of the written proceedings. The
ttasons for the later opportunity to intervene under Article 63 are not clear. The date for
the commencement of oral proceedings in any particular case also remains unclear until
s fixed by the Court. The Court has not indicated what constitutes exceptional circum-
ances justifying a later filing of a declaration.

by o . ICI R 2001), pp. 575,
5 Pulgy, Ligitan, Application by the Philippines for Permission to Intervene, 1C) Reports (2001), pp

P2, 21, This case was in the context of a request for intervention under Art. 62 but the principle is the

» ?‘h tespect to Art, 63.
Iy Upra, fn, 36.

Supra, fn. 65,
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E Procedural Issues of Article 63

I. Inspection of Documents and Written Submissions

Article 60 of the 1922 Rules of Court spelled out the procedures a Sy, flin
a

ticle 63 should follow and the assistap, eclyy.

ation of intervention under Ar € it coylg
from the Registrar of the Court: Xpegy

The Court, or the President if the Court is not sitting, shall take the necessary steps 1, ”
i . . en
intervening State to inspect the documents in the case, in so far as they relate 1o the inge. le the
& - . - r .
of the convention in question, and to submit its observations thereon to the Coypy 152 TPretatiy,

These Rules did not specify whether such inspection of the documengs shoulg
place before or after the acceprance of the declaration of intervention, Article 6 Offllf.c
1926 Rules of Court provided greater detail on the further steps to be taken l};c
Registrar in transmitting the observations of the intervening State to the Cotit anz :hf

parties.

The Registrar shall take the necessary steps to enable the intervening State to inspect the docyme
in the case, in so far as they relate to the interpretation of the convention in question, and subm:
its observations thereon to the Court. Such observations shall be communicated to the Parties, who
may comment thereon in Court. The Court may authorise the intervening State to reply#

Article 66, para. 3 of the 1936 Rules required the declaration to be communicared ¢
the parties and specified that any doubr as to its admissibility should be resolved by the
Court.'® Article 66, para. 4 required the Registrar:

to take the necessary steps to enable the intervening State to inspect the documents in the case, in
so far as they relate to the interpretation of the convention in question and to submit its written
observations thereon to the Court within a time-limit to be fixed by the Court or by the President
if the Court is not sitting,

Article 66, para. 5 of the Rules required the intervener’s observations to be communi-
cated to the other parties and provided that they ‘may be discussed by them in the course
of the oral proceedings’. It also specified that ‘in these proceedings the intervening party
shall take par’.

These arricles use the expression ‘intervening State’ withour specifying whether this s
before, or only after, the Court has accepted the intervention, or indeed even envisiging
the possibility of the declaration not being admitted. This is consistent with the view
predominant at that time according to which the Court had the administrative duty 1
record the declaration of intervention, 16!

Article 66 of the 1946 Rules of Court largely followed Article 66 of the 1936 Rules 0?
Court. In the 1978 Rules of Court, the procedures following the filing of a declaration ?

. . . icle
intervention are the same as for an application to intervene under Article 62. AT
of the 1978 Rules of Court requires that:

1. Certified copies of ..
communicated forthwit

¢, shall ¥

. the declaration of intervention under Article 63 of the Sw¢ i write?

h to the parties to the case, which shall be invited to furnish the

" Supra, fn. 36,

2 Supra, fn. 65,

' Cf. supra, MN 16,
o supra, MN 14-17.
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thin a time

N -limirt to be f
vations xed by the Coure of by the P

J resident if the Court is not
aing
3
ird State’s access to the wrj :
pe it S:: opposin n:nt:ic Wl'lll’l‘cn Pleadings prior o the admission of intervention 55
the .sai“n.ml,gon 135 fOIAX:? I)Etwc:_;r; the principle of confidentiality and the effi-
, of inte : ticle 62,12 Access 1o pleadings under Article 53 of the

Iﬂ'l.l"y glﬂnth by the COUII “'hCI H
1 thcrc IS no Ob.(: i i i
.
. I ll (I ll [hl I S[‘ ] ction ﬁo"] ‘hc pﬂrtICS, ﬂnd It

i(immatcn h .
e ss to the written pleadinee : 3
grticle (3, acce ten pleadings is not indispensable to the admissibility of the

1 hil"d S « is i
Jecaration The t tate is informed about the conventions in question from the in-

grument m.sr.] ueie procccd:-ngs_ Moreover, intervention under Article 63 is or should
be less conditioned by the claims of the parties,

cien®?.
ales 18 no

I Oral Submissions

Although Article 66, para. 5 of the 1936 Rules of Court envisaged the possibility of an 56
onl hearing on the admissibility of a declaration of intervention, the requirement for

qch a hearing, if an objection to the declaration of intervention is filed by a party to the
original proceedings, was not introduced until the 1978 Rules of Court. Article 84, para.

] states:

If within the time-limit fixed under Article 83 of these Rules, an objection is filed ... to the ad-

missibility of a declaration of intervention, the Court shall hear the State seeking to intervene and
the parties before deciding.

Itis not always easy to ascertain whether there is objection or not. Parties, without abso-
lutely disputing the right to intervene, may raise concerns about certain aspects related to
the declaration. But Article 84, para. 2 of the Rules means that the parties can object only
« the admissibility of the declaration of intervention but cannot object on other grounds
its being granted. If there is such an objection to admissibility, the article mandates a
hearing, involving the parties and the intervening State. Otherwise, the Court decides in
the best interest of the good administration of justice.

Prior to the introduction of this requirement, Poland was granted a hearing in the 57
Wimbledon case and Cuba was granted a hearing after Peru objected to the declaration
of intervention in the Haya de la Torre case. In its declaration of intervention in the
Nicaragua case, El Salvador sought a hearing if either party objected. The United States
dd not object to the declaration. Nicaragua's strategy was to assert it did not object ‘in
principle’ to El Salvador’s declaration of intervention and to reassert the right of inter-
¥ention under Article 63. At the same time it felt bound’ to draw the Court’s attention
164 £ Nicaragua’s comments did not amount to an objec-
eclaration of intervention, El Salvador had no
2 of the Rules where it could respond to the
El Salvador would have the right of interven-
ded to Nicaragua’s observations by

“cerain deficiencies within it.
on to the admissibility of El Salvador’s d
light to 2 hcaring under Article 84, para.
a.d Verse comments. However, on this view,
"n under Article 63, El Salvador accordingly respon

(3]
& Miron/Chinki 62 MN 107. .
2 the Wzafing":'tj:‘b:;:ﬁ:r:ﬁii case, the parties did not object to New anla;;lﬁbe;gg granted access even
' Bled its declaration of intervention (Judgmen®, ICJ Reports (2014), PIP- . f l' para. 7),'
by Leter from Nicaragua, 10 September 1984, cited in Nicaragua, Dz""; ;“;“““ of Intervention of the
“blic of Salvador, Dgiss.’ Op. Schwebel, IC]J Reports (1984), pp. 223, 228-2
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i . I)jCCIL‘d lht_‘
i ince Nicaragua had not o
:lSSCl'[lI‘lg tl'l:l[ since N f:,

Court shoylg WO,
lll:ll|c:'||
165 Y

. .
[h(’: dedémtlrlzn"lcccptcd Nicaraguas strategy at ‘full and face value, 166 | g
Snlﬁjor‘sor‘lsp(;nsc to Nicaragua’s cn.mnujm_.s' made in the l.cllclr( O,f 17 St'pl(cr'::l?.;nrdcd ]
fused the declaration without according El Salvador a hearing, 167 his il ; :. i,
number of members of the Court. Jl:t[gcs l.lmlu, Ago, Mns].cr, chnnings. and | CCtney
considered that it would have been ‘more in :ICC()r([;HlC(:" with judici .

oral hearing to have been granted.'” _]udgt': N;}gcndm Singh cons;
general principle that an applicant requesting it should be he
prima facie absurd or totally inadmissible’. However, he,

at the jurisdictional phase would necessarily have impacre

«d( 12 r[l
al PrOpriey, n e
dereq thag g,
Ard unlesg o Tequgy, «
100, thought th,, an O

Carj
d upon the Merig of the ing
He concurred with the majority opinion because he thoy Case

ght it hclpf'u| 0 place lh" .
‘in the order and sequence in which they righty belong’.1 Judge Ody yy0 nmlng‘
that Nicaragua’s opinion had not been sought on the additions El Salvado, had rn";d
to its declaration of intervention by letters dated 10 September and 17 St'ptcmbcr (ahc
declaration had been made on 15 August) as ‘El Salvador’s requests shoyld hawb:r
considered as a whole’.'"° Judge Schwebel was of the opinion that ejcher NiCﬂragua h::
not objected to the declaration of intervention, in which case Article 63 applied tq accorg
intervention as of right, or Nicaragua had objected, in which case Article 84, pars. 2 of
the Rules provided for an oral hearing where El Salvador could clarify its positiop, [t s
also noted that the date for the oral hearings between Nicaragua and the United Stz
had been set as 8 October 1984 and had been announced as such in 4 press communigé
of 27 September before the Court met to consider El Salvador’s application on 4 Ocrohe;

This tight schedule appeared to foreclose in advance any possibility of an oral hearing on
the declaration of intervention,”!

In the merits phase of the case,
declaration of intervention, Judg
was untimely in that it was mad
‘the court did preserve the rights

some judges revisited the refusal to accept El Salvadors
e Sette-Camara reiterated that El Salvador's application
¢ at the jurisdictional phase of the proceedings, and that
of El Salvador to intervene on the merits’.'”? Judge Lachs
noted that courrs ‘being composed of fallible men ... may err’. He illustrated this ‘ur-
fortunate fact’ by reference to the refusal to accord El Salvador a hearing. He considered
that ‘it would probably have been in the interest of the proper administration of justice
for the Court to have granted “a hearing” and thus to have become more enlightened on

a
the issues El Salvador had in mind73 Judge Oda, too, expressed regret that he had aken
the position of OPposing according | Salvador a hearing,'74

'S Letter to the R

egistrar from Iyvo P
Court of Justice, 17 S

tiond
Alvarenga, Ambassador, Agent of El Salvador to the Inerd

o by El Salvadot
: cptember 1984, cited in the Nicaragua case, Declaration of Intervention by El°
Dnls:; ?g).;iSchwcbcl. ICJ Reports (1984), pp. 223, 230.
id, 216
:Z 1bid., Declaration of Intervention of ¢}, B

¢ Republic of El Salvador, ICJ Reports (]984)’7PE;2
osler, Ago, Jennings, and Lacharrire, IC] Reports (1984), p- 21
a Singh, IC] Reports (1984), p- 218.

l-CJ Reports (1984), pp. 220 ¢ seq.

Diss. Op, Schwebel, ICJ Reports (1984), pp. 223, 232.

icaragua, Merits, Sep. Op, Sette-Camara ICJ Reports (1986) 192, 195.
h ] » PP- !
" Ibid,, Sep. Op. Lachs, IC) Reports (1986), PP 158[3 170-1.

4 gy
Ibid,, Diss, Op. Oda, 1) Reports (1986), PP- 212, 244, para. 66.

1bid., Sep., Op. Ruda, M
fbid., Sep, Op. Nagend
1bid., Sep, Op. Oda,
Ibid., p. 221; ibid,
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[n the ’er]if{fﬂ"ﬁ; Z}‘;'gﬂ; ':m",o” of the \?'itrmtirm in Accordance with Paragraph 63 of 59
" Contts j i q7 | of New Z r’" ",' r 1974 in the Nuclear Tests (New Zealand v. France)
i;b'f. he dlS““i‘S"IrO' New fm and’s request before the Court had taken any action with
et (o II'IC dec '(‘{r:‘flﬂll;ﬁlo ;Stlcrvcnnon meant that the intervening States did not re-
el hearing. Ju b;: da roc Falmer regretted this step.'” He considered that filing the
d‘f!amtions and applications to fnlcfvcnc was a big step for these States to take and the
pilure 1 allow tl.acm to appear in oral argument may well have deprived the Coure of
;omC yaluable assistance.
' the Whaling in the Antarctic case, Japan did ‘not raisc a formal objection to the 60
on, [but it was] concerned that New Zealand’s intervention could have con-

that would affect the equality of the Parties to the dispute and thus the fair

- . . » |"( .
stration of justice.'” In its order on the declaration of intervention, the Court

(

; n[cr\'cll[i
ue nces

3‘jmini
qored that:

e concerns expressed by Japan relate to certain procedural issues regarding the equality of
e Darties 10 the dispute, rather than to the conditions for admissibility of the Declaration of
Immvcmion, as set out in Article 63 of the Statute and Article 82 of the Rules of Court.'”

This statement confirms the view that hearings will be organized only when one of the
arties objects to the admissibility of the declaration. But the Courrt has not so far clari-
ted whether hearings will be held if the Court itself has doubts as to the admissibility of

the declaration.

G. Status of the Intervener under Article 63

Asin case of Article 62,'”® the status of an intervener under Article 63 has also been the 61

«t of confusion, with the difference that the binding effect of the interpretation

subje
owever, this consequence is

given in the judgment is clearly stipulated in the Statute. H
not enough for transforming the intervener into a party.

I The Binding Effect of the Construction
Ariicle 63 of the Statute clearly stipulates that ‘the construction given by the judgment 62

will be equally binding” upon the intervener (‘Tinterprétation contenue dans la sentence
&t également obligatoire a son égard’). The Court recalled this binding effect in the

Whaling in the Antarctic case:
New Zealand will be bound, under Article 63,

in T . .
exercising its right to intervene in the case,
1 of the Convention given by the Court in its

Pragraph 2, of the Statute, by the constructio
Jidgmeng, 179

tuation in Accordance with Paragraph 63 of the Courts Judgment of

I
quum . . -
% for an Examination of the v Order of 22 September 1995, Diss. Op.

P 3::?3;’ 1974 in the Nuclear Tests (New Zealand v. France) Case,
A y 24.
% ports (1995), pp. 381, 388-9, para.

(2 aling in the Anmmlz,) Declaration of Intervention by New Zealand, Sep. Op. Owada, ICJ Reports
b 11,12, para, 4,
Iy _’d&!CJ Reports (2013), pp- 3, 9, para. 18.
o 3 Miton/Chinkin on Are. 62 MN 120-127.

Para, 20 aling in the Antarctic, Declaration of [ntervention by New Zealand, 1CJ Reports (2013), pp. 3, 9,
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In the forerunner to Article 63, i.e., /\rticlc’ 5(? .of rillcb].89lf) Hague
nacific Settlement of Disputes, the fl'nct th‘nlt a decision lsh inding nnl.y on
case, and a State’s right of intcernlmn wit 1- l:C‘iP‘in to the ;Onsrructllrm o
which it is party, were linked.'™ The COI‘IHCLI.IOH )ctWCe.n t. e t}‘:«o Principles . y
explicit in the Statute of the PCIJ and rcm.mn‘s unccrmmllfl lt e IC) Stature, The i ::;ra
effect under Article 63 is different from res Judicata on multiple grounds, 1y, Delipy;, .

; Mitatj,
the Continental Shelf between Nicaragua and Colombia beyond 200 Nautiq Mile; r::fp I of

. ) o
defined res judicata in the following terms: ‘

nvcn[i()n f(]r
[hc an lht

Fa C()nv , [he

the principle of res judicata, as rcﬂcctcn! in-/\.rliclcs Sf) :lndf60 of its Smrfmz, is a general Princgle,
which protects, at the same time, the judicial ijuncnon of a court or tribunal and the Partics 1, 4-1:
which has led to a judgment that is final and wnthm‘u: appeal ... It is not sufficient, fo, the 2
of res judicata, to identify the case at issue, characrer_n:cd by the same parties, object and legal groy. .
is also necessary to ascertain the content of the decision, the finality of which is to be Quaranteed 7
Court cannot be satisfied merely by an identity between requests successively submireg it by IL
same Darties; it must determine whether and to what extent the first claim has already been defyir.

SCft]Cd- 181

ﬁml:‘.-i.l

The res judicata principle operates only in relation to the parties. The intervener i a partici.
pant to the proceedings, but is not a party to the case."® The res judicata is 1o be determine
with respect to the claims of the parties. The intervener does not submit claims (petiza),
only submits to the court its preferred construction. Finally, res judicata ‘is contained in .
operative clause of the judgment’.'®® And even if, ‘in order to ascertain what is covered by
Judicata, it may be necessary to determine the meaning of the operative clause by reference
to the reasoning set out in the judgment’,'® the reasoning does not have an autonomos
res judicata effect. By contrast, the construction of a convention appears generally in e
reasoning part of a judgment. Therefore, the binding force of Article 63 operates mainfy i
relation to the reasoning.

One may wonder how the position of an intervener is different from that of the other
ties to the convention in question. Article 63 predicates that the Court will interpret trearis
consistently and it is thus reluctant to ignore its own prior decisions that will engender &
pectations in non-parties.'®> The essential difference seems to be that, being bound by
particular construction given by the Court, the intervener could not put forward a diffexst
one, at least nort in subsequent proceedings before the Court. )

But this raises concerns at to the relative effect of the judgments. Under Article 59 pr
ties are bound by the judgment only in respect of that particular case’. Theoreicilly the
are subsequently free to disregard the interpretation given by the Court to a tred®¥ F:’
vision.'®6 Ap intervening State is bound by the judgment ‘equally’ with the p.:rt.i':‘s.q]-j
must also be limited to the judgment in the case, for it would be illogical fora third 3%

180
i Cf supra, MN 5; also Brown on Art, 59 MN 60-63.

; ,\'.1:--"-""
Mi/r:jg::;;:fn A‘:rf the Delimitation of the Continental Shelf between Nicaragua and Colom [’j"ﬁ?zm{ji )
970 ﬁ:z ' ﬁf;a‘g;nn Coast, Preliminary Objections, IC] Reports (2016), pp- 100, 125-0. F :

. i

uestion of the Delimitari _ . .
Miles from 1, f the Delimitation of the Continental Shelf between Nicaragua and Colombi:

i Nicaraguan Coast, Preliminary Objections, IC]J Reports (2016), pp- 100, 126
185
- B{t-‘fc}l’?rg,nl)\/lN 4 and also Brown on Art. 59 MN 81-87.

wn on Art, 59 MN 45-46 6 arties may
obse " » 68-71 for the argument that the p
ve the Courds inger pretation of the law in furure cases. 5

beyond 200N
pard: L.
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e agreater commitment }111dcr a jud
Gaja in his Declaration in the
he intervener is equally relative:

m .
gment than the parties.'”” The point was made

ha
(@ yo e
Whaling in the Antarctic case that the binding

. Judge
by J0°E"
(flect 7
. prov sion in the Statute actually says that ‘the construction
rhc intervener: 'ﬂ‘(lls Cag“;" m‘"‘;‘ that only the intervener will-l;
{ d, and undu enalize i .

Cunbﬂ[“"ccr; b 2 of f\rt?clrc’: 62 oi:1|:: mt‘:n"‘““c“ By saying that the intervener will be ‘equally’
bﬁlmd' paragrap P to the conclusion that, with regard to the construction of

ation, the intervener will be bound tow. i ies wi
e ards the parties and that the parties will also be

. will be equally binding upon’
¢ bound. The provision would

the conve .
faun J rowards the inrervener.
i

Thus, if the g;f f”’”f”""ff’” is an authoritative, but non-binding effect, operating erga
unes partes ineervention under Article 63 results in a binding effect, but operating
oly among the participants to proceedings.

IL. Relationship between the Intervener and the Parties

An intervener under Article 63 does not become a party to the case, even if it is partially 66
bound by the judgment, in respect to the conclusions related to the object of its interven-
ion. In the Whaling in the Antarctic case, the Court made clear thar that the intervener

under Article 63 is not a party:

iervention under Article 63 of the Statute ... does nor allow the intervenor, which does not be-
come a party 1o the proceedings, to deal with any other aspect of the case before the Court [than
the construction of the convention in question].'”

This clarification has important consequences: the third State does not enjoy any of the
fights conferred upon the parties by the Statute. This applies to procedural rights,””! but
Jso for instance to the right of applying for revision or interpretation of the judgment.
This being said, the presence of a third State in a bilateral dispute is perceived as dis- 67

uptive of the balance between the parties. In the Wimbledon case, Poland’s intervention
ws to support the interests of the applicant States. In the Nicaragua case, El Salvador’s
nterests were entwined with those of the United States. In the Whaling in the Antarctic
ase, Japan claimed that New Zealand intervened to support Australia’s position, which
aised ‘serious doubts concerning the equality of the parties in these proceedings before
he Court’.'”? The Court rejected this argumentation, basing itself on the purely formal,

hough correct argument, that the intervention, being limited to the construction of the
» 193

onventions, ‘cannot affect the equality of the Parties to the dispute’.

1y
" Venzi, Jurisprudence of the World Court (1965), vol- 1, p- 21- .
1 aling in ;"}”A;’:;i:é. lchcIaration of Intervention by New Zealand, Decl. Gaja, IC] Reports (2013),

Wy o
w & 54pra, MN 2,
w1 aling in the Antarctic, Declaration 0

f Intervention by New Zealand, IC] Reports (2013), pp. 3, 9,

l';i )
Cfinﬁ
% i MN 68-70. : d, ICJ Reports (2013), Sep. O
™ Whaling i, ghe Antaretic, Declaration of Intervention by New Zealand, ICJ Repo ) Sep. Op.

w 2 ICI R, 4
) Reports (2013), pp. 11, 12, para. %
lhid, Declaration of inlszcmion [?Y New Zealand, ICJ Reports (2013), pp- 3, 9, para. 18.
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[1I. Procedural Rights of the Intervenor

: ation of becoming a party, the intervener b,
s It'hﬂs “_O‘VOC'.‘ in conformity with the status of the ingep,
/mc.l TI;-'Si Pi?(l)tll]o:;,,l;n Whaling in the Antarctic, Japan’s concerp was nog With hiy
:’:':‘::“;:P%;inting ajudge 'fd boc, buc Witsh t?clﬂp}slil’lc[::::; Prcslc}:vi?g IS right o, :p:r,r:r'
one. Japan referred to Article 3], para. 5 o -ne: (. ; dam dmde 36, b ,)fT:Y
Rules which exclude the possibility of appointing a judge ad hoc y,, »
parties are in the same interest and there is a member Of[hc.cm
of any one of those parties. The (?ourt pointed out that since
New Zealand did not confer upon it the status (.)f Rarty to the pr
and New Zealand could not be regarded as parties in the same in thargy
sequently the presence of a judge of the nationality of t!‘ne inte tate hyq
effect on the right of the judge ad hoc chosen by the applicant to sit in the Case upg,
Article 31, para. 2.

The other procedural rights of the intervener concern it
stage."”® Article 86 of the 1978 Rules is explicit about th

State to have access to the parties’ pleadings after accept
intervention.

no.right mafud
€ning Stare 3 B oy

OF My
It of the A Ore
the jme”’mtiqn /
. ri.
ocecdmgs
terest ang

Ivening §

, Ausmii;

participation gt ¢}, Merirg
e right of the intervenin,

[}
ance of the declaraig, of

L. If an intervention under Article 63 of the Statute is admitted, the int
nished with copies of the pleadings and documents annexed, and
limit to be fixed by the Court, or by the President if the Coure is
observations on the subject-marter of the intervention.

These observations shall be communicated to the
intervene. The intervening State shall b
its observations with respect to the subj

ervening State shall be .
shall be entitled, withiy , time-
NoE sitting, to submit its ywrigzzy

parties and to any other State admitred 1o
e entitled, in the course of the oral proceedings, to submit
ect-matter of the intervention.

In the Whaling in the Antarctic case, New Zealand intervened after the closure of the

written phase of the proceedings and submitted its written observations on the interpret-
ation of the [CRW., The parties could also exchange a further set of written observarions
on the same subject-matter. 197 At the hearings on the merits, New Zealand was heard

after the parties had made their presentations, and the time allotted to it was significandy
shorter than the one of the parties, 198

H. Intervention in Other Fora

.. .. . Yt . ot n_]]
Provisions similar to Article 63 are found in other conventions providing for mternauo'ﬁ-
arbitration o adjudication, Article 37 of the 1928 General Act of Arbitration (Pact

ational Dispyges) Provides as follows:
1. Whenever the constructio

Case are parties is jn question
arbitral tribuna] shaf| norify

Settlement of Intern

_ od in th¢
nofa convention to which States other than those concern

. 4
! . tice o ¢
, the Registrar of the Permanent Court of International Jus
all such States forthwith.

194
1
1

Cf also Kooijmans/Bordip, on Arg
.31
Wbaling in the Antaycy;, i

¢, Declarari
. also Miron/Chink; el

) o M non Art, 62 MN
: “]’: Wbalmgm :beAnmrcric, Declaration of |
ICJ Press Release No. 2

=

37-41 and Miron/Chinkin on Are. 2 MN 133,y
ftervention by New Zealand, Reports (2013). pP-
128134,

), pp. 3 9P
ntervention by New Zealand, Reports (2013), PP
013/7 of 11 April 2013,

&
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Lsate so notified has the right to inerye
i L on given by the decision will be bing;

g4t
| de 32 of the ITLOS Statute'”
-Agflhc [C] Statute.

ne in the pr . '
nginon is oceedings; but, if it uses this right, the

provides for i
or :
Intervention as of right, as in Article 72

de 32-,,(ch€"° in cases of interpretati
J : : .
on or application

e (0 . .
I

27 er the interpretation or P

yheneve P application of this Conve

iy 4ll States Parties forthwith. ntion is in question, the Registrar shall

n0 .
henever pursuant to Article 21 or 22 of this A
is Annex the interpretation or application of

S pational agreement is in questi
an inter question, the Regi - :
3grt¢mm[' ferced ’ gistrar shall notify all the parties to the
g referred to in

- \.m.p.:lrrycs this right, tl P‘fl'agraphs 1 and 2 has the right to intervene in the proceed-
ingsi if it us ght, the interpretation given by the iUdgemcm will be equally binding

upon i[.

[. Evaluation

¢ reasons of policy behind Article 63 are readily apparent. All parties to a treaty 73
e an interest in its construction. The very nature of a multilateral treaty allows

 multiplicity of interests to emerge during litigation; the negotiation inherent in
e conclusion of international agreements means that compromises may have been
de over the final wording of the provisions, leading to uncertainty and disagree-
zent as to the exact nature of the obligation accepted. The parties to a convention
hich is in issue should be given an opportunity to express their
ure, before that body gives and applies its intgrpret-
ticle 62, intervention under Article 63 is a/ughg to

h

he construction of w
eferred interpretation to the Co
sion. Like intervention under Ar

beheard,
The clarity of these obj

tanin the case of Article 62, there has been very infre
wnasts with the enormous increase in mulrilateral treaty-making since 1920 and the

¢ addresses their interpretation. For lack of occasions,

fequency with which the Cour .
important issues remain obscure. The Court’s unmotivated refusal to admit El Salvador’s
ador a hearing appear now as

dcaration of intervention and its failure to accord El Salv : oW :
wwasted opporeunity. In Whaling in the Antarctic, ‘the Court facing for the first time in

N . 200
sieral decades a declaration of intervention under Article 63 of the Statute’,”™ made an
fort to dispel some of the obscurities and controversies, but it did not go beyond. The
#cts of intervention in parricular remain unclearn but since tl?ey hav? m.)t. been f::n..usc
Bt concern in practice, it may be chat the question is not yet ripe for judicial decision.
I P . y « i mainly because third States (and
the Coure lacks occasions to clarify the cas¢ law, it is mainly .
% international organizations ander Article 43 of the Rules) have rarely seized the

ectives is not reflected in the language of Article 63. Even more 74
quent recourse to Article 63, which

‘Annex V1. Article 32: Right to Intervene

/Staker,
see Lekkas/ >t the Law of the Sea: A Commentary

Iy
. . UNCLOS 5
. . Annex V1. For a brief comment, _
'Prim ‘:; Interpretation or Application’ if United Nations Con
™ Vhing i oo of [ntervention by New Zcaland, Decl. Gaja,

?P 4] ;.h”{iﬂg n I’Jtﬂnrarcn‘[' Decl:u'ation

-

[C] Reports (2013),
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nl)pnl‘lllnily o ‘[’C I'IC:"'(I‘ as i““.'l veners. lt remains |’f) i)(: scen IFJU(]
. . - . i : gc( an : i
) [ilni';[i(: ASSC H'l(.lll, :‘CC("d"]g 1o W’I“Ch (l CCCC S lnf(.lvcntmn ””(I ti ’lnl e'&
op b REN SS - ‘ l‘ .(: . - ; (Iq I‘
]ql v ; C1I ln(IIS lll‘ldu" Alti(.lL‘ ()j “""k IlllICC([ rh( resurrectio ”f int ¢ ¢ () a
L\ it N . '

. r I , l(-Jv 201 10n in(
porary judicial proceedings before the 1C).

“Mitey,

ALINA MIRON  CHRISTINE CHINKIN

! Ibid., Sep. Op. Cangado Trindade, 1CJ Reports (2013), pp. 14, 36, para- 64.
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