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request.
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A. Introduction

Article 62 provides the major procedural device by which the inter

party to proceedings before the IC] are protected by the Court, The rc"S of State, .
intervention. Its ‘raison d’étre ... is to enable a third State, whose i":lcfiurc

be affected by a possible decision of the Court, to participate in the flai inter .

to protect that interest’.' Intervention under Article 62 stems from the :Ouf‘ In oty
inter-State proceedings, focused upon the settlement of bilatera| disputes Vicion ty
ford sufficient protection to third States’ interests, despite the well'estab]i;h:;? ot
of the relative effect of res judicata. Moreover, Article 62 could ensure anq th Princi
confidence in judicial settlement. 8 el

Requests for permission to intervene under Article 62 have so far beep
fourteen States seised the Court in eleven cases—and the number of interventions oranzed
by the Court, four so far,? is so low that these promises of intervention remain unﬁ:L&Hi
On the overall, the Court’s limited case law contains but a few elements of clarificarios d
the conditions set out for intervention under Article 62 or of the effects of the judgmen
on the intervening State.

'The task of clarification is all the more difficult that Article 62 contains an ‘imposizg
array of obscurities, ambiguities and lack of concordance berween the two languag:
versions’,* deliberately entertained by the drafters of the Statute. In fact, the coné-
tions for intervention were left ‘to be decided as and when they occurred in praci
and in the light of the circumstances of each particular case’.> This deliberate G0
of the drafters leaves to the Court the cumbersome responsibility of filling i2 Lot
in the Statute.

15 termay

est mi,ﬂLr

Carce—only

B. Historical Development
I. Antecedents

Intervention is a regular procedural device in domestic legal s
State proceedings. Unlike the related, but distinct procedure

. oot
6 put not in 17

N
ystcm ’ on un.,.f

of intervent!

yeal X

Judgr®

ent, !
. . - ission (o Lneen®
! Territorial and Maritime Dispute, Application by Honduras for Permission e

Reports (2011), pp. 420 et seq. TR L o
) b nab- p?'
* Wolfrum, ‘Interventions in Proceedings before International Courts and T?,;:Dﬂvbf""'fiif\:wn""

Interventions Serve the Pursuance of Community Interests?’, in International Cours a;f‘ in dhe Anti® 971
Law: Essays in Honour of Tillio Treves (Boschiero et al., eds., 2013), pp- 219—20? Wha Tﬁ -8, b
Intervention by New Zealand, Sep. Op. Cangado Trindade, 1C] Reports (2013), pp- "

3 See the table published in the /CJ Yearbook (2014-2015), pp- 142-3-

4 Shaw, Rosennes Law and Practice, vol. 111, p. 1497. i

> Continental Shelf (Tunisia/Libya), Application by Malta for l’crnusswrll_ e
pp. 3, 14-6, paras. 23-7; sec also Continental Shelf (Libya/ Malta), ApPI©
Intervene, IC] Reports (1984), pp. 3, 27-8, para. 45. it

¢ For a comprehensive comparative analysis, see Pulau Ligitan, Appllca 4, parss
to Intervention, Sep. Op. Weeramantry, ICJ Reports (2001), pp- 630,

(]4‘;"\.

- r(s "
to lnlchCI'lf;l[(‘th fﬁmis&mﬂ
Jraly

i
n by i
0 e

MIRON/CHINKIN

Scanné avec CamScanner



Article 62 1689

Aﬂic[c 63, there was no forerunner provision ir
f International Dj .

Serclement OI tbicral ‘llles;mes of 1899 and 19077 and no existing basis within
, ional a roc . [ .
mtcm"“og7 e F;? : c (l:lrc. The new concept of intervention was not mentioned
: roject o . .
in the 13 fp l] ; lllc ourt of Arbitral Justice.® Rather it was evolved through

: ans r - . 4
various r?t p'd ?- the proposed new international court, alongside that of the
more fﬂf“' 1ar 1dea of intervention in proceedings concerning the interpretation of a
convention.

There were various proposals for what subsequently became intervention. Among 5

these, Article 48 of the Plan of the Five Neutral Powers (Norway, Denmark, Sweden,
Holland, and Switzerland) read simply:

1 the Hague Conventions for the Pacific

L . » a n
Lorsqu un différend st;umls a la Cour touche les intéréts d’'un Erar ders, celui-ci a le droit
Jintervenir au proces.

Article 21 of a Swedish governmental Commission’s draft convention read:

Lorsqu'un différend soumis a la Cour est relatif 3 une convention internationale générale ou
concerne A d'autres égards les intéréts d'un Erat tiers, qui n'est pas Partie dans le litige, ce dernier
aura le droit d’intervenir dans l'affaire.

La Partie qui a saisi la Cour d'un litige est tenue d’en donner avis i I'Etat qui, aux termes du
premier alinéa du présent article a le droit d’intervenir dans I'affaire. '

Article 31 of another draft convention on an international judicial organization, prepared
by three committees nominated by Denmark, Norway, and Sweden read:

Lorsqu'une affaire soumise A la Cour porte sur l'interprétation d'une convention internationale
générale ou universelle, ou si elle concerne d’une autre maniére les intéréts d’un Erar tiers, ce der-

nier aura le droit d’intervenir dans 'affaire.
Les Etats tiers doivent étre avertis par la Partie qui a intenté I'affaire."

Il. The Travaux Préparatoires of the Statute of the Court

The procedural device of intervention under what became Article 62 was introduced 6
into the draft Statute of the PCIJ by the Advisory Committee of Jurists during their
discussions of what is now Article 63.12 Intervention was one of the particular proced-
ural achievements mentioned by Baron Descamps in his summary of the work of the

on in domestic jurisdictions by
, submitted to the IC) in the
IC] Reports (1981),

Weeramantry refers to a comprehensive compilation on the use of interventio
Habscheid, “Les conditions de lintervention volontaire dans un procés civil
Continental She {f (Tunisia/Libya) case, Application by Malta for Permission to Intervene,
l’l:adings. vol. 111, pp. 459-84.
7 C. . . “ -
! R{pt?:ogi‘clt;:hcrcoL?;jfllENCi;?rman of the Drafting Committee, Procts-Verbaux of the
PfOccedings of the Advisory Committee of Jurists (1920), pp- 693-7.49. cf. n!s? Whaling in the Antarctic,
eclaration of Incervention by New Zealand, Sep. Op. Cangado Trindade, IC] Reports (2013), pp. 14,

;8 paras. 35-7 .
d . i d for in Cov fth
Draft for th i f a Permanent Court of International Justice provide n Covenant of the
[fguc of b?;rzos:;:]agbzlg?n;litci ;14 chocumcms Presented to the Commit;cc Relating to Existing Plans for
¢ Establigh . ' irc of International Justice, pp. 300-23.
:? Ibidtspzﬂzn; Gﬁ_fsnl Pgr:iala‘:(‘:?;%‘:;?;[ion drawn up by a Swedish Governmental Commission in 1919.
Ibid, ' o
ntinental Shelf (Tunisia/Libya), Application by Malea for

12
For 4 summary of the drafting process o Co
13-4, paras. 22-3.

“Mission 1o Intervene, ICJ Reports (1981), pp- 3
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Article 62

3 i A )
. how that ‘un intérét d'ordye Juridique psp ) X
d Srat un interest of a legal nature which pour lui en cause’, the English ver-
'#I gefers y French version is broader than (] oy b_c affected by the Court’s decision in
“]nncase'- The ualifies the ways in which ]t ' English one, on more than one account,
'hccif ""i[her , does it mention the d [ Tc Interest of the third State may be affected
simf (e ) nort ciking that T ¢cision of the Court’ as the source of impact
A 1$SOS n > . .
(  differe e tl: ihc Uﬂll§§1[ " rot ]L] Land, Island and Maritime Frontier Dispute case, 10
mber 100 sual approach of placing wording from the two texts side by

g - che following passage:

et ; A

¢ . . .

der 10 obtain pcrm;ss]l(‘)l;l & ”“l:"lcne under Article 62 of the Statute
10 ol 3 Jegal nature whic may be aﬂ‘ccte.d by the Court’s decision b o
im,,jw‘f digue st pouT lui en cause—the criterion stated in Article 62,12

.‘,md

:' id not comment on the dj - e
, Chamber did P—ry B gl'mCUltlcs of translation, it simply postulated

’ . ions referred to an e .

.. the TWO version quivalent concept. These differences may nonethe-

.ﬂ[ yl
’ ; nt consequences on : . )
o (rZEET importa 9 the appreciation of the risk for the interest to be

0
j:aﬂi

a State has to show an
e case, or that un intérét

C. Practice of Intervention under Article 62 of the Statute

iy few applications to intervene under Article 62 have been made before either the 11
] or the ICJ. The only case where an application to intervene was made before the
1] was:

Winbledon (United Kingdom, France, Italy, and Japan v. Germany), by Poland.*!
here have been applications to intervene before the IC] in the following cases:

Nuclear Tests (Australia and New Zealand v. France), by Fiji; %
Continental Shelf (Tunisia/Libya), by Malra;”

Continental Shelf (Libya/Malta), by Italy;**
Land, land and Maritime Frontier Dispute (El Salvador/Honduras), by Nicaragua;**

Lond and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria),
by Equatorial Guinea;

J, Lend, Land and Maritime Frontier Dispute, Application by Nicaragua for Permission to Intervene,
7, 1C) Reports (1990), pp. 92, 114, para. 52. See also Continental Shelf (Libya/Malta), Application by

b .
;1f°r fmission to Intervene, IC] Reports (1984), pp- 3, 25, para. 40.

Y Cf:mﬁa‘ MN 58"59.

3ud"gf['d"”- Question of Intervention by Poland, PCIJ, Series A, No. 1, pp. 11 et seq. Intervention was
3 lt[ under Art. 63 of the Statute.

‘&rpu,,:r(Tm (Australia v. France; New Zealand v. France), App
ety 11373) » PP- 320 et seq., and pp. 324 et seq.» respectively; op
; ""'n'm J Reports (1974), pp. 530 et seq., and pp- 535 et seq., ':cstchy' 1) Resors (1981
}“ s, “al Shelf (Tunisia/Libya), Application by Malta for Permission to Intervene, po :

lication by Fiji for Permission to Intervene,
ibid., Application by Fiji for Permission

Can j . .
3 g,,’:.’"”ta! S”’{f(LibyalMaJra), Application by Italy for Permission to Intervene, ICJ Reports (1984),

Lng
Ny | land it ; ; . .00 for Permission to Intervene, Order of 28
Ty 199g and Maritime Frontier Dispute, Application by Nicaragua for Permission to Intervene,

em, oy ICJ Reports (1990), pp. 3 et seq Application

Lang 5y 1 <POTES (1990), pp. 92
“ Maritime Boun di”[; Orcel:: -;’gle October 1999, IC] Reports (1999), pp. 1029 ez seq.
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12

13

14

Statute of the 1C)]
1692

; Samination of the Situation in Accordance 15,
o Request for an Examination of p

)

, ber 1974 in the Nuclear Tests (), g 03,
Courts Judgment of 20 Decem X . W Zealupy " % the
Case (New Zealand v. France), by Australia, tl}c Solomon Isl;n'(ls. the I’cd%r; ]"”"’PJ
of Micronesia, the Marshall Islands, and thc_bnm(m Islands,”” "The last rﬂllrS,l My,
made declarations of intervention uml?"r Article 63; . e aly,
o Sovereignty over Pulan Ligitan and Pulau Sipadan (1 ndonum{ Malaysia), by the
e Territorial and Maritime Dispute (Nicaragua v. Colombia), by both Cos

Honduras;*
Jurisdictional Immunities of the State (Germany v. Italy), by Greece, 3

Phi[ippinc_

),
ta Rjc,n ,

44
"

nd

In some other cases there have been indications that a Stage has been Consider
intervention, or has decided against doing so. For example, in the f, erin
case, Iceland withdrew a request to intervene.?® In the Pakistani POW case Afghani,
indicated that it had an interest in Pakistan’s claims relating to Stae Succession 4 l;an
made no formal request to intervene before the case was removed from the G""cr;l Li:;l
Rosenne recounts that the agents in the Aerial Incident of 27 July 1955 cages mnﬁnc&
the possibility of each applicant State (Israel, United Kingdom, and the United States)
seeking to intervene under Article 62 in each other case.? Finally, Colombjz appears 1
have envisaged to intervene in the Caribbean Sea Delimitation case,” but the Hondurgs
precedent left it with little prospects for success and finally decided not to.

The brief list of cases in which an application to intervene has been made or considered
shows that the procedure has been little used. States have not come to ‘regard interven-
tion as a predictable contingency of international life’ and:

What might well have been expected, at the time the Court’s Statute was adopted, to grow into a sub-
stantial branch of international jurisprudence, has thus turned out to be extremely limited in its growth.*

The cases where a request to intervene has been granted are even more limited. There
Wwas no successful request to intervene under Article 62 before the PCI]. Poland’s request,

" Request for an Examination of the Situation in Accordance with Paragraph 63 of the Courts Judgment of 20
December 1974 in the Nuclear Tests (New Zealand v. France) Case, Order of 22 Sepeember 1933, IC] Repors
(1995), pp. 288, 306, para. 67. The Court decided, by the same Order, on the main case, on the request for
provisional measures and on the applications to intervene, -

* Pulau Ligitan, Application by the Philippines for Permission to Intervene, IC] Reports (2001), pp. 575 ¢4

' Territorial and Maritime Dispute, Application by Costa Rica for Permission to Intervene, 1C] Repors
(2011), Pp- 348 et seq.

:‘1’ lbid, Application by Honduras for Permission to Intervene, IC] Reports (2011), pp. 420 ef seg. .

Jurisdictional Immunities of the State, Application by the Hellenic Republic for Permission to Interven
IC] Reports (2011), PP 494 et seq. la
Evc'n in the absence of fequest to intervene, the PCIJ indicated in its judgment that the extent Oh;:‘éllrln
of sovereignty by another power was a factor to be taken into account; Fastern Greenland, JUdgn}mhA i:“"
Series A/B, No. 53, PP- 21, 46G; of. the letters from the Prime Minister of Iceland to the Registrar of 19 A8
ancjiSZS OFtobFr 1932, PCIJ, Series C, No. 67, pp- 4081-2,
?}1\?-::""' Pow; vais'ional Measures, IC] Reports (1973), pp. 328 et seq.
tinister for Foreign Affairs of Afghani

uld involve unequal treaties imposed by Britain on Afghn:;ll resort ©
pesceful o | interests, then Afghanistan, in accordance with the Statute . - - ¥
= ctions in order to defend jis legitimate incerests (Pakistani POW, Pleadings, p. 168)-
ROScn:c (1993), pp. 7-8. ' Broconsh
ri ean Sea Delimitar: s - . 38 (Beo
;: Elias (1983), p, 5 .'_rmmnan and Islas Portillos, CR 2017/10, 6 July 2017, pp. 45-6, part 1]
Cf: Pu wli " . . - . chmmant h
Reports (2001), pﬁ;.?i(;‘: %l;]l]cla;ﬁ:bz the ]’lnllppmcs for Permission to Intervene, Sep. Op-
MIRON/CHINK N
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Article 6
1693

0" (;ﬁc, was llhl(jc |H| 2 .

N Naval Base at Danzig and thys ;
:;,I 9 P(:)]:cvc:r, Poland also r.cfcrrcd to Article ;{3:;1(;1{:1 lc}l;fl Vinterest in the decision in the
P which led the British agent to g, st e rn:nty of Versailles, concerning the
\i (™ Jer Article 63, a suggestion th BBESE that the intervention would more prop-
’[h, coz:C ut At Was accepted by Poland and approved by the
(W 1 ICJ, there have been three successfy] re
fore &~ =7 - . essful requests to i :

g dumisl. s U i b N T o of sl ’
glon? o ; ;e uest for t;:: of Micronesia, the Marshall slands, and the Samoa
i gin the 1,99 p 1 3 oag ™mination of the Situation in Accordance with Paragraph
p e Cour’ ju. gnz;'m lc:f / erm.zber 1974 in the Nuclear Tests (New Zealand v. France)
et | d.smvlssc when the main case was found to be inadmissible. The requests of
in the Camme{z.ml ‘.S'beljf' (Tunisia/Libya) case, of Italy in the Continental Shelf (Libya/
yfgra) €35 ofthe Philipp 1.n f:s . rl?e Pulau Ligitan case and of both Costa Rica and Honduras
‘m he Ferritorial and Ma)."tftme Dupftte were all rejected. Nicaragua’s request to intervene in
¢ Land, [dand fm'd A{”m’m" £ ey Dispute case was accepted by a Chamber of the Court

satorial Guinea’s request in the Land and Maritime Boundary case was accepted by the

sEg ! .
£ Court, as Was that of Greece in the Jurisdictional Immunities of the State case.

D. Characteristics of Intervention under Article 62

| Intervention as Incidental Proceedings

cither under Article 62 or Article 63 of the Statute, applies only to conten- 16

#2 It is available only to States. A provision allowing the International
to request intervention was rejected

Inervention,

ious proceedings.
tbour Office, or other international institutions
by the sub-committee of the Third Committee of the First Assembly of the League of

Nions. 3 This differentiates intervention from amicus curiae briefs, under the forms al-

bred by Article 34, para. 2 of the Statute for contentious proceedings and by Article 66,

w1, 2 for advisory opinions.*!

Intervention has consistently been characterized as ‘incidental to the proceedings® 17
hichare already before the Court.* Logically, the provisions of the 1978 Rules of Court
tncerning intervention (Articles 81, 83-85) appear in Part [11, headed ‘Proceedings in

: Wimbledon, Application by the Polish Government 10 Intervene, PCIJ, Series A, No. 1, pp. 9-10.

Jid, Observations on the Part of the Government of His Britannic Majesty in pursuance of Rx'xlc 59 of
Q;‘eRch-s of the Court on the Subject of the Polish Application to be allowed to intervene in the Wimbledon
.fic,"“ C, No. 3, vol. I, pp. 106-8. e
ke bclear Tess (Australia v. France; New Zealand v. France), Application
o pons (1974), b, . 535 et 5eq. .
° ), pp. 530 et seq., and pp 535 et seq ion, PCIJ, Series B, No. 7, pp- 3 ¢t seq., Romania was

N Aeguisis, ) g . i A
S quisition of Polish Nationality, Advisory Opin J, Ser
:;‘d lhar;!‘\“- 62 and 63 were inapplicable to the advisory j ggsgl;‘lon of the PCIJ.

of First Assembly, Committee I, pp- 400, ?g;-:lus.on . 66 MN 12-16; A Cen

4
¢ Dy
. Dupuy/Hoss on Are. 34 MN 1-5, 39-41 an
% x;:,,;: Em"ts and Tribunals, Amicus Curiae’, Max PI""‘;GH;.L;M
1) . l’ ALY gm-
'lpv@mr T;’mr JUdgmfﬂt. ICJ RCPOITS (195])' Ppnjﬂnd Mﬂriﬂ.mf Fmﬂﬂ-{f Dijp"":
N

by Fiji for Permission to Intervene,

Jurisdiction and Admissibility,
Application for

by 1 (1984), pp, 392, 4 74; Land, Isla " .
. Mgy » PP , 425, para. /% 3, 4; ibid., Application b
5_:‘% nf;‘: l{:‘ﬂ"\’cnc. Order of 28 February 1990, ICJ Rs(;;c;:)t:’ )(1P9P9‘09)élPlP27_8. . 84 PP Y

Imission to Intervene, Judgment, ICJ Reports by I:Jica ragua for Permission to Intervene,

i L
I“’%::t I Mand gnd Maritime Frontier Disputes Application

© Reports (1990), pp. 92, 134, para- 98-
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. H ) ¢ L]
Contentious Cases, Section D, Incidental lrocccdmgs 47 C‘)“Sequent]

the Rules affords ‘lirig:mts an important protection against Protracteq u’ r(ic|ea
b n

4
o : e y ¢ o
an ;|ppl|c;umn to intervene be dealt with ‘as a Mmatter f

Eltain
)
) tyﬂ

requiring that ©f Prioriy 1 by

2 discreti : rwise.
the Court has a discretion to act mlu,. ™ o
Several important consequences arise from the incidental nayre of intery,
. o . . Cnij ;

it ensures that the case is not transformed into a new dispure, 2 ‘dlffcren[ ion, Firy
’ . 2 H ol . S¢ vy !

ferent parties’.*” This aspect would be discussed in greater detail in relation | € With gie

Ot

he

of intervention.” hje
The second consequence of the incidental nature of intervention re|

competent to examine the admissibility of the applications made under Apy; f Coypy
63 of the Statute. It is a general principle of adjudication that the coyyy Comcc 62 an4
the main proceedings is also competent for deciding on incidental Matters 5! Afc’ctcm.for
sequitur principale. In Land, Island and Maritime Frontier Dispute, the ICJ daﬁfg;r;num
the principle applied also when the dispute was submitted to a champer In [h: thay
Nicaragua’s claim to have its application considered by the full Court, and nm[t;y "

it

chamber dealing with the merits of the case, was rejected by the plenary:

ates g th e

(It is for the tribunal seised of a principal issue to deal also with any issue subsidia
chamber formed to deal with a particular case therefore deals not only with the m
but also with incidental proceedings arising in that case.’

ty thereto; . ,
erits of the cate

Finally, the question arises as to whether an incidental proceeding can be introduceq in
relation to other incidental proceedings like the preliminary objections or the provisional
measures. The Court case law tends to provide a negarive answer to that. On thres oc.
casions, the Court rejected interventions at an incidental phase (submitted either under

Article 63 or under Article 62). Burt each of these cases must be resituated in their own
context.

In the Nuclear Tests cases, Fiji's application to intervene was made on the basis of
Article 62 of the Statute and related to the merits of the case. It was deposited on I8
May 1973, nine days after the applications instituting proceedings, and two days afte
France had contested the Court’s jurisdiction.® By a first order, the ICJ deferred con-
sideration of Fiji’s request to intervene until it had pronounced on France’s objections

V7 Insisting upon the incidental character of intervention, Torres Berndrdez, Rec. des Cours (1995-VD:

pp. 270-1.

“ Lachs, “The Revised Procedure of the International Court of Justice’, in Essays on the Dml?;g;f
of rl;el I;ter:ationa! Legal Order in Memory of Haro E Van Panhuys (Kalshoven ef als e
pp. 21-52, 40,

Y Land, Island and Maritime Frontier Dispute, Application by Nicaragua for Permission t© "
Judgment, ICJ Reports (1990), pp- 92, 134, para. 98.

** Cf infia, MN 7783, s which

Opv:f)u§ly. this general principle applies in the absence of contrary provisions in the instrus"':) provide
govern jurisdiction, For instance, Arr, 290, para. 5 UNCLOS (10 December 1982, 1833 UNII;H;\ch“ "
tl:nat ITLOS has jurisdiction to decide on provisional measures pending the constitution of an
bitral tribunal, e of ’

52
" Land, Island and Maritime Fronsier Dispute, °

‘ebruary 11 99(;. IC) Reports (1990), pp. 3, 4. ssion 011
uclear Iests (Australia v, France; New Zealand v, France), Application by Fiji for Permiss! dhar ¢

1 g » )' ’ i hD sl
ICJ Reports (1973), PP- 320 et seq. and pp. 324 er seq. The appl?cz:ion was rapidly filed in cfof gm“snon

Court would allow Fjij ¢ . ; Al 1 lication
to Intervene by Fijj, l:;’ciz;ft;c;‘l);te at the hearings on provisional measures (i6id.» App

ervents

P nc’
Application for Permission t© Interve
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Article 62 1695
7))

, and admissibility,* angd by

a sec : P
Is chat the main proce cond order, it held that the application

::L'l"‘]lz‘;l:u}lnngcr ['h;ull any object’.” 'l!m two
 the le;[(‘n th.c link |)Clwtccn the Tml.n and
o supposes that the Coune | mt':su.lcr.cdltlmt the :Ipp!l(’ﬂ[mn of
S P New Zealand [Australia] and Frane 12s jurisdiction to entertain the dis-
_.fl"'rfﬂ‘c!m*linst France in respect of ¢} rance and that New Zealand's [Australia’s|
J:.,~15f-"1"l1 “rlc' would seem to refe that dispute is admissible’.” The use of the
"y natl £ Fiip licaci r to the proceedings of intervention, not to the
@ orobject of Fijis application. Thus, a request to intervene at the jurisdiction:ll

i idim
'y ‘ﬁl .- g ﬂn gr()unl ¢
WO singularly Delphic g

!
k' (0“['1 . i . l
" | proceedings. In the first

\ i C“m .
W ery mature pre

et g
"_I,‘\mllld be premature, lv‘ccausc intervention presupposes that the Court has juris-

7 goweven beyond this textual argument, there is nothing i =

on 0T 0 sustain this view.® When ) s nothing in the order or in the
0 inions brect’ s th ten it found that ‘the claim of New Zealand
 jongef [had] any object, ™ the Court logically concluded in its second order that ‘in
equence there [\\'?u']d] no l_ongcr be any proceedings before the Court to which the
lcation for permission to intervene could relate’.®® The treatment of Fiji's request
prervene means two things: first, that an intervention based on a legal interest re-

::fﬂ 0 E}l Egljtjjhéll be considered as premature at the jurisdictional stage; second,

) riu5} [0 intervene cannot ‘..vithsmnd dismissal of the main case. But this precedent

g not be interpreted as rejecting at large the possibility of intervention on jurisdic-

o issues at the jurisdictional stage.
]thOUIT’S order in the Nicaragua case confirms thar the applications dealing with the 21
i re premature at the jurisdictional stage:"

7he Declaration of Intervention of the Republic of El Salvador, which relates to the present phase

3¢ proceedings [the preliminary objections], addresses itself also in effect to matters, including

. anstruction of conventions, which presuppose that the Court has jurisdiction to entertain the
pue @
e Court concluded that ‘the declaration ... is inadmissible inasmuch as
aeld] to the current phase of the proceedings berween Nicaragua and the United
29 The Court did not opt for deferring considerarion, as it did in Fiji’s case, be-
2% Fl Salvador made clear that its intention was to intervene at the jurisdictional

2, though it left open the possibiliry to intervene on the merits too. This conclusion
"dmissibility being provisional, the Court reiterated it, with specific reference to the

“mequently, th

:”’H" Application by Fiji for Permission to Intervenc, IC] Reports (1973), pp. 320 et seq-. and pp. 324
]

;‘T\"Ilcltar Tests (New Zealand v. France), Application by Fiji for Permission to Intervene, IC] Reports
on-535, 536,
- oop.535.
J ;P‘:!'“’( Tests (Australia v. France; New Zealand v. France),
1208 (1973), pp. 320 et seq. and . 324 et seq. i ,
» E.”“dECS haviig appendcg sratersfms insisted upon the lack of jurisdictional link (cf. infra, MN 95).
:%.-M;‘fmr Tests (New Zealand v. France), Application by Fiji for Permission to Intervenc, ICJ Reports
g Bty ) |

Application by Fiji for Permission to Intervene,

Statute, the case is analysed in more detail

Sin
i B Salvador attempted to intervene under Art. 63 of the

o TonfChe 1 .
4 -"~'ic,;§hmk’“ on Art. 63 MN 43-50.
big ‘84, Declaration of Intervention 0

alvador, IC] Reports (1984), pp. 215, 216.

f the Republic of El S
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' eedings” in its judgments on juriedio o
‘current phase of the proceedings” in its judy Jurisdictiog and Adm,,

il
e T ing
Finally, in the Request for an Examination of the Situatisy i1 Accordgy,,
63 of the Courts Judgment of 20 December 1974 in 1h, Nutleay T g
n Erance) Caze, Australia, the Federated States of Micronesia, the A (Wew »
Samoa Tslands, and the Solomon Islands, applied to intervene in
for provisional measures. The intervening States argued thar Article 67
phase of proceedings when such an application may be made and that, i
circumstances of the case, the provisional measures phase might b the only 1
quest to intervene could have any practical effect. Like for che 1974 case ("
dismissal of New Zealand's request precluded any decision on intervention,
Rosenne and Shaw also consider that there is not in the Starute 35 absoluyte b i
introducing an application to intervene on jurisdictional jssyes, Provided the , am,h
bility requirements are respected. Fiji's and F Salvador’s application related nop g 4
subject-matter of the proceedings on jurisdiction, but to the merits, As such, the oie..
of their intervention® was not aligned with the subject-matter of the Pmcc:din.:,-;
which they purported to relate. It may be that the conditions for ndmissibilip appied
to the interlocutory stage are easier to satisfy under Article 63 than under Article 4

There is however one textual argument to support the inadmissibility of application i
inte i imi isi it may be drawn fom
the requirement thar the interest of the third State must be at risk of being affected by
‘the decision in that case’. In the context of intervention, the Court tends to interpoe

these terms as referring to the judgment on the merits, as will further be seen, If this re
striction is confirmed, in that case, it may indeed be difficult to make applications under
Article 62 at an interlocutory stage.

* 65
on the metits,

e
ith Py

A
' Jf".v ,""]'-"‘t (

the Particu,
o
i

Otyry

IL. Intervention as Statutory Jurisdiction

The question whether jurisdiction over intervention is based on States’ consent has beea
1 . ) itin 1990, i
4 most controversial issue.” When a Chamber of the Court finally resolved it in 199,

the Land, Island and Maritiy

. ) . . Janifix
ne Frontier Dispute case, it also made the important cland
tion that intervention was founded on the Stature:

~ . s . e et ce to hear sad
The competence of the Courr in this matter of intervention is not, like its competence i
determine the dispulr

: . e 5o, but from
referred 10 it, derived from the consent of the parties to the case, !
ity

:‘: Ibid, Jurisdiction and Mmiuihilily. 1C) Repors (1984), pp. 392, 396, para. 0.
 Jhid, Mering, 1) Reports (1986), pp. 14, 17, para. 7. —

LA
. h . . . . . ) “vhe Coures i
quest for an Examinatin, of she Situation in Accordance with | Yuragraph 6.3 of the Cou | Repee®

- ope ] \ o0, .
December ly.H tn the Nuclear Ty (New Zealand . France) Case, Order of 22 .\cpl:mbﬂ' | :' ‘:\hlu falamls
(1995), pp. 285, 301, paras. 245, AL and pp. 306-7, para. 67. The Applications of the Ma g 40 4
Mictonesia, Samoa, and he Solomon |

Al "“
slands were 4l made both under Ares. 62 and 03 of the
smilar termy (sbud, P- 292, pasa, 11).
Y L, supra, MN 20
[T}

B 52 ) -
“ On th » Rosenne’s Law and Practice, vol. 111, pp. 1529-35.
T the seqquire oy telating ¢

. . . 1590, . id
t the intervention, ¢f. infra, '\_'N 1)‘1 schwebeh ) Ref
(1984), pp. 223, 34, etvention of the Republic of F1 Salvador, Diss. Op-

:' (.f infra, MN 58-599,
©Cf infra, MN Y1-102,
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o given by them. In hccf:mmg parties to the
Hmnst' f'crn‘-‘d by the Statute. ”
i cnn

W .k
r 1dded: Tt is ‘acceptance of the § )
C 1.1:11|1cr ‘ he C the Stature [which] entails acceprance of the
™ e confcrrcd on the Court by Article 62°.74 1 -
ape ence e of stanurory il 7* Therefore, intervention can be con-
o’{_m 45 an cx.lnlp mw_r‘[]m (r]y Jurisdiction, alongside interpretation and revisiomn
ade o 10WCVC i 1cse
’!“thl“: differenc® the General Li ) 1\]\'0 forms lead to the introduction of new cases,
; - [ al Li e e g ,
“: i od 38 such 051 l 1 . m,l whereas intervention is an incidental procccdmg.
w{s‘nme thors raisc L “-1(]1“““0” \:i 1ether intervention is, ratione personae, open only
" s 10 he SmmtT ey consider that since Articles 62 and 63 mention ‘a State/
m‘f‘;\' Gate' in gcneml,‘ there is no such particular restriction.” But, as a form of statutory
o%h = on, intervention rests upon the acceptance of the Statute. It is then logical that
i

ﬁ;dicfi . . I ]
ms of intervention (under Articles 62 and 63) should be open only to parties to

to S.tates{havmg otherwise accepted the Statute according to its Article 35,

) .
ourt’s Staturte, to the Court's exercise of its

26

[

h\.lh fo

the Satute OF
976

[hc mndi[ions
qnditions fort

¢ ratification of the Statute gives to the Court jurisdiction over intervention, 27

set out by the relevant provisions of the Statute and of the Rules constitute
he admissibility of the request, and not conditions for jurisdiction.”” The
Court pAYS MOTE and more attention to the distinction between the two. An objection to
missibility ‘consists in the contention that there exists a legal reason, even when there
i urisdiction, why the Court should decline to hear the case, or more usually, a specific
Jim therein”” In Certain Questions of Mutual Assistance in Criminal Matters, the Court
Aded that ‘in determining the scope of the consent expressed by one of the parties, the
(ourt pronounces on its jurisdiction and not on the admissibilicy of the application’.”
[nintervention procecdings, this insistence upon admissibility as opposed to jurisdiction
tighlights the will to disconnect intervention from States’ consent.

Il The Margin of Appreciation of the Court
Een ifjurisdiction over intervention is established by the Statute, the Rules of the Court 28

swematically organize a separate, preliminary proceeding, dedicated to the appreciation
fthe admissibility of the applications made under Article 62 and 63. This means that
tither form of intervention is as of right. The Court’s margin of appreciation is however
{ferent under the two provisions. Even if intervention under Article 62 has been termed
licretionary/discretional intervention’, the Court has asserted that it has no discretion

1‘;’)&»4 Iland and Maritime Frontier Dispute, Application by Nicaragua for Permission to Intervene,
o I;{; ICJ Reports (1990), pp. 92, 133, para. 96.

B b
Lﬁ:u&mnma' IC] Litigation, pp. 852-3; Shaw, Rosennes Law and Practice, vol. 111, pp. 1527-8; Chinkin in
v ond edition of this Commentary (Art. 62 MN 7).

"hs :0 Czol merman on Ast. 35 M 3% h h is to determine the admissibility or other
' urt put ir, ‘the rask entrusted o it by that paragraph is t de ; y o other-
g C0€st by reference to the relevant provisions of the Seatute’ (Continental Shelf (Tunisia/Libya),

100 by My fe 1981), pp- 3, 12, para. 17.
e ICJ:{I; ZE::»(:”(: Nicam‘];:a and Colombia beyond 200 Nautical

Uy, S5i0m f the Dlimiratio inental Sh

5 . n of the Continentat > 00, 123, para. 48, quoti
:‘%n G:,: A.hmmgm'l Coast, Preliminary Objections, IC] Reports (;0;?6-_};}’- Lra 20 if::;:c samzu;::g
4‘:)1( Pb%:’::eﬁrciiminary Objections, [C] Reports (2008), p}; 941 R , para. 120;

. ™5, Merits, [C] Reports (2003), pp- 161, 177, para. =

ity gg " Questions of Mutual Assistance in Criminal Matters: Judgment, ICJ Reports (2008). pp- 177, 200,

MIRON/CHINKIN

Scanné avec CamScanner



29

1698 Statute of the IC]

a request solely on policy grounds. When the article was draft
e el icit discretion that the C Il

proposed the inclusion of an C)f[)llc o | ourt could gryp, the I""Ort

ic sees fit’.} This was rejected. Thus, the Court does not have the faculty g, , ey
sees ey

vention if the statutory conditions are m'ct.”' It-s margirj rrrf.discrction rests Uingg,
appreciation of the conditions supu!n'tcd in A_md? 62, .‘{ ut)it remaing i'"pf,,l:hm "
to the vagueness of the relevant provisions. [his being said, the Coy, Consider, :nr ‘
mission or rejection of intervention is guided not only by compliance v}, e, atag

2 : Nt : . 3r3! i
conditions, but also by the principle of the sound administration of justice: Utary

to erCCl' Cdl I..Ord Ph]

It is for the Court, responsible for safeguarding the proper administration of

justice, .
whether the condition laid down by Article 62, para. 1, has been fulfilled. 1 dey

The reference to the principle of the sound administration of justice echoes g fuun
of intervention, which aim at informing the Court on the factual and legal con;-x. '
the dispute submitted to it, thus providing it with all the necessary clements f,, de;:Al:IJr
it.% It is also reminiscent of the fact that, as all incidental powers, the admission, o i n;
vention is deemed necessary or appropriate for the Court to discharge is principa] mi;
sion (that of deciding the dispute submitted to it). However, the reference to the méj
administration of justice also supports the vision according to which the Courr decide
to grant or not an intervention under Article 62 not only on legal grounds, bur s 5.
cording to considerations of opportunity.®* This being said, the conditions for the admic
sibility of an application under Article 62 are sufficiently vague to leave to the Cou
large margin of appreciation.® In particular, since the interest of a legal nature of the thizd
State must be at risk of being affected by the decision on the merits, the Court can—and
does—rely on a its own engagement to protect the third State’s interests at the meris
stage in order to reject the application.®”

The degree of discretion enjoyed by the Court under Article 62 may also be apprect
ated in light of the attitude of the parties. Since intervention does not rest on parties’ cor-
sent, their objection is not enough to dismiss the application: ‘opposition of the partis

C[EG"‘:

Nter-

* Lord Phillimore proposed that if ‘a State considers that a dispute submitted to the Court affects its ¥
ests, it may request to be allowed to intervene; the Coure shall grant permission if ic thinks fic" Procts-} ksbow
of the Proceedings of the Advisory Committee of Jurists (1920), p. 593. . with

* It has been argued thar the concepr of a ‘request’ suggests potential refusal, despite compline® ;\:1».
the stipulated criteria (Fitzmaurice, ‘The Law and Procedure of the International Court of Justice: 1¢
1954: Questions of Jurisdiction, Competence and Procedure’, BY/L 34 (1958), pp. 1-101, 127). agl)

8 Continental Shelf (Tunisia/Libya), Application by Malta for Permission to Intervene, IC] Repor®s ( h'd‘
pp. 3, 12, para. 17; Continental Shelf (Libya/Malta), Application by Italy for Permission t© In “nvcncf\\-\‘;‘
Reports (1984), pp. 3, 8-9, para. 12; Territorial and Maritime Dispute, Application by Honduas for Per™™
to Jnlcrvcnc, IC] Reports (2011), pp. 420, 434, para. 36, - ] Repo®

P Territorial and Maritime Dispute, Application by Honduras for Permission to Intenen® d m‘iim
(2011), pp. 420, 434, para. 36, quoting Continental Shelf (Tunisia/Libya), Application by Mala for P'c-rmcﬂ by
to Intervene, IC) Reports (1981), pp. 3, 12, para. 17. See also Continental Shelf (Lib\-.llM.xlu). .\F.Pl“ Disps®
Ttaly .for .Pcrmission to Intervene, ICJ Reports (1984), pp- 3, 12, paras. 17-8; 7?"‘"""-’."1""’““”7”,“
Apu[‘)llcauun by Fosra Rica for Permission to Intervene, ICJ Reports (2011), pp. 348, 358, par o3
e Cf. Kolb, ‘Le principe de la “bonne administracion de la justice” dans la jurisprudence e

“0) sr.;:m!'mr.de: Nations Unies 27 (2009), PP 5-21, 12. Cfalso infra, MN 84-85. e, Diss Op
erritorial and Maritime Dispute, Application by F for Permission © Inten .
Abraham, IC) R v Apy ion by londuras for BT Jication ™ “g9,
am, 1] Reports (2011), pp. 447, 450, para, 12; Territorial and Maritime Dispute, APP p. 402

Rica for Permissi . : » PP
Pa::s.olr. lcir.mlssmn to Intervene, ICJ Reports (2011), Diss. Op. Cangado Trindade and Yusu

% Cf infra, MN 44-102.
Y Cf infra, MN 72-74.

[iomk '
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s [hollgh very important, no more
' .88 It remains unclear how
hould influence the €

th: vl _
eve an one clement to be taken into account
VEer o P
ourt’s 1 n what bases and to what extent the par-
) 5 ASSCs " e ol el M A
' -t that the Rules of the C essment of the admissibility of intervention.
% the fact the s of the Court reserve 4 i
ror! eserve a different procedural treatment

it ications,*” it remai :
) “,ppuscd applicatior -/ remains that, with the exception of Nicaragua’s applica-
Land, [sland and Maritime Frontiey Dispute :
’

g
g
i lef

o f "
‘H\ i t[(i“uk s

\

e in the other two cases when the
on . ssible the applicati . o

it dccli“"d admi e to tl I Ii_hc‘m"?“:’f"" permission to intervene, there was no
L from the parties to the dispute.™ The least one could say is that, though not

Y , . .
. . the absence of an objection from the parties certainly facilitates the acceptance

P
L gV
WISt

' . 9
s Antion.
‘,.inrcr\ ent

. [atervention and the Indispensable Third Party

‘rrzbscncc ofa _‘hird party m“)'.P"?me the Court from adjudicating the case where that 30
,r\ has rights in the very Sub,.cct—m'.lttcr of the case, indicating the close connection
;:n;ff“ intervention under Article 62 and the principle of the so-called indispensable
e party: However, several e]cn?cnts help distinguishing the two hypotheses: the indis-
nable party is the one whose rights constitute the very-subject matter of the case sub-
::_qu 1o the Court, while for intervention, only the legal interests need to be presumably
I-..;:ctcd- Unlike intervention, the indispensable third party rule is not provided for within
. Suqte of the Court, but rests upon the principle of consent.”? Accordingly, the ab-
;ng of the indispensable third party prevents the Court from exercising jurisdiction.

n Monetary Gold, it was contended that Albania might have intervened, and that there 31
w2 nothing in the Statute to prevent proceedings from continuing when a third Starte
4ich would be entitled to intervene refrained from doing so0.”” The Court concluded
422 third State has a choice whether or not to intervene and that if it chooses not to it
sprotected by Article 59 of the Statute.”® Since Albania’s rights were the subject-matter

fthe dispute, the proceedings could not be continued in its absence.”

Inthe Land, Jsland and Maritime Frontier Dispute case, Nicaragua explicitly linked the 32
«dipensable third party principle with intervention. Nicaragua argued that Monetary
“dmeant that the case could not be heard without its participation, £.e., thac its failure
vintervene could deprive the Court of its jurisdiction bestowed by special agreement be-
ween the parties, The Chamber agreed that if Nicaragua's interests did indeed constitute

" Lard, Land and Maritime Frontier Dispute, Application by Nicaragua for Permission to Intervene,
[ Shelf (Libya/Malta), Application by

A .
;L?;::m, ICJ Reports (1990), pp. 92, 133, para. 96, quoting Continenta
!y ;:t Permission to Intervene, IC] Reports (1984), pp- 3: 28, para. 46.

. ;“A"' 84, para. 2 of the Rules; ¢f- infra MN 118-119.

uy Land and Maritime Boundary, Order of 21 October 1999, ICJ Reports (1999): pp- 1029, .]0.33—4'
:kr;:ﬁiu; Jurisdictional Immunities of the State, Application by the Hellenic Republic for Permission to
" I-C-j Reports (2011), pp. 494, 496, para. 6. . - N
ky “,nuuzmg the influence upon the Court of the attitude of the partics, sc¢ Territorial and Maritime
71{4"App"mi°“ by Honduras for Permission to Intervene, Diss. Op. Donoghue, IC] Reports (2011), pp.

|
n » Para, 50,
"'A:.a ;gng”‘"”'W Boundary, Judgment, IC] Reports (2002), pp. 303, 421, para. 238. Cf also Tomuschat
! ety N21-25 and Brown on Art. 59 MN 60-67.

o I’Jfra(}‘ola', Judgment, ICJ Reports (1954), pp- 19, 32.

e, I(; Kj and Maritime Frontier Dispute, Application
“he > Reports (1990), pp. 92, 114-5, para. 54-

" 'hcfanm'y Gold PrincipFl’s was applied in East Timor, Judgment, IC] Reports (1995), pp. 90 et seq. to

urt from deciding the case in the absence of Indonesia.

by Nicaragua for Permission to Intervene,
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part of the ‘very su
under Article 62 W
while Nicaragua had a leg

bject matter of the decisi.on’ it wo.uld' do,ubtless justify i,
hich lays down a less stringent critcrion ki Howeyey, fe ;
Al interest in the case, this did not form the very sub-nun thy
£ th The Chamber therefore did not have to determine whethe, " J;‘q- 2
of the Case: : ithout Nicaragua’s participation,” Ould
been able to continue the case without is all th c
The absence of the indispensable th.:rd party is f. t e. more an obstacle th
exercise of jurisdiction that, to the difference of _ [n]ational courts, [which]
often than not the necessary power to order proprio moti d'_‘e Jomdff of third pap,, wh
may be affected by the decision to b<_: ren‘dcred ] (l)n the[ u'l;smanonal plane the Couyp
has no such power'.98 [ntervention is a procedura Jaculty 3 not an Obiiga[ion of th
would-be intervener. This being said, the Court, or some of its members, cap of COUrs:
‘draw the attention of third States to the possible impact .that its future judgmen, on the
merits may have on their interests’, leaving it to su?h third States to decide whether o,
not to request intervention.'®’ In the Barcelona Traction case, Judge Fitzmaurice suggesteq
that Canada could have been asked to intervene to cast further light on the starys of the
corporation.'”! In Land and Maritime Boundary, the Court stated in its judgment op
preliminary objections that Equatorial Guinea’s and to Sio Tomé and Principes ingeegs
may be affected by the decision on the merits. It added that “(w]hether such third Sz, -
would choose to exercise their rights to intervene in these proceedings pursuant to the Stans
remained to be seen’.)? Following this virtual invitation to intervene, Equarorial Guines
chose to do so, the parties did not object, and the full Court unanimously accepred
Equatorial Guineas request. Sio Tomé and Principe did not request intervention.

Ur ['s
h
aVC m 0"

E. Requirements for Intervention under Article 62

The Rules of the Court provide for more detailed substantive and formal conditions for
the admissibility of an application for permission to intervene and thus clarify the vague-
ness of Article 62. ‘Since the Rules cannot add to or modify the effect of the Statute, it
has to be assumed that [the] additional items of information are required only t enable

the Court more effectively to appreciate whether the statutory requirements of intenve
tion are fulfilled.’!%?

% Land, Island and Maritime Frontier Dispute, Application by Nicaragua for Permission to Inens<ié

Judgment, ICJ Reports (1990), pp. 92, 116, para. 56.

77 Ibid., p. 122, para. 73.

% Nauru, Prcliminary Objections, 1CJ Reports (1992), pp. 240, 260, para. 53. See also
Maritime Frontier Dispute, Application by Nicaragua for Permission to Intervene, Judgment ™.
(1990), pp. 92, 134-5, para. 99, citing Continental Shelf (Libya/Malta), Application by Iraly for Prﬂ_f";s; s
Intervene, IC] Reports (1984), pp. 3, 25, para. 40 and Nicaragua, Jurisdiction and Admisibiicy 1 %F°
(1984), pp. 392, 431, para. 88; East Timor, Judgment, ICJ Reports (1995), pp- 90, 101, para. 26. (1984
Pp”3 C;sminmmé G.S'be!f (Libya/Malta), Application by Italy for Permission to Intervenc, IC] Repor®

100 7 Pan ) - . IC Reper®
ha""' [T‘lhc imfrvcmion of the Canadian Government under Article 62 . . . should hav
that its views might be made known'. Barcelona Traction, Merits, IC] Reports (1970), Sep-
lC{ugkpons (1970), pp. 65, 80, para. 28. 24, pard 116
cmPhal.;;n:i;:jM ‘f”ﬁmt Boundary, Preliminary Objections, IC] Reports (1998), pp- 275, 3 g

in ibid., Order of 21 October 1999, ICJ Reports (1999), pp. 1029: 1030, p_al'ﬂ-op- Jcﬂ‘""g‘s'

19 Continental Shelf (Libya/Mal . sz Diss.
yal ta), Applicat b issi Intervene,
IC] Reports (1984), Pp- 148, 152, para, E’f Sy aly foo Bemiesion 105

ordef

g, in
e been SOUgh ! yricts

Op. Fia™?
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v \

[ e text of Article 62, the releyan, Rules of

yi‘,c 2 e o Y
(% "o The changes have not resolyeq the

me ~cessive . i ~ertainti

o el hat successive Rules of Coure have addresse o and uncertainties, One of

o AT arvene & D ' *S5¢d e y

i Lind request to intervene, The injrig| draft of (| ol
¢ e

Court |

‘ 1ave bee 1 o]
ikt i been changed a number 35
Ambiguitie

¢ State party must
0 ~
1922 Rules of Court stated in

Lt
i .
l ‘\r[iflc 48.

. wening under Article 6.
intervening ticle 62 of the Coure St

l‘[[\' s s . atute sh; albs s i
H‘ .|f(\' J‘\ arty \VISI““{-'\ o intervene “n(lcr th e ll lII (dl(( part In lhc I"“ccc‘“ngs s
sarty:

. g 5 0 tms of thi I .
the Registrar. The application shall contain: his Article shall address a written ap-

Jation of the case;
f the facts justifying intervention:
»

ant

:'iv.‘.ztil‘“ o
; he desig
| ystatement #

" e 105
" liscof annexes.

This draft also '.“f"fc provision for the President to decide upon the request, ‘if the 36
(ourtis 1O in session . W/.hcthcr the State requesting intervention should ha(:c ml rovide
- Jetails to show that it had complied with Article 62 was controversial. A nurI:]ber of
estions concerned the Advisory Committee of Jurists. They were idéntified in a ques-

ganite that accorip anied the proposed draft. Part 111, para. 7 concerned intervention.
The questions raised were:
 Have third Staces interested in a case the right of intervention only when the original

parties have accepted the compulsory jurisdiction of the Court?
' [s there any difference in this regard between Article 62 and Article 63 of the

!

Statute?
;. What principle should the Court adopt, when several parties are taking joint action

}
2 case before the Court, in deciding which party should have the right to appoint
2judge of its own nationality; in conformity with Article 31 of the Statute?'*

e extensive discussions on these questions in the drafting committee it became ap-
went that there was no agreement on these and other such central issues. In light of the
zkof consensus a ‘meagre”’®” Rule was adopted in 1922 that avoided these controversial

twes leaving them to be decided by the Court as they arose.'®
Article 59 of the 1922 Rules of Court, as finally adopted, read:

T . ; i P seati ission to intervene
 application referred to in the previous Article (An application for permissi

]“”d" the terms of Article 62) shall concain:

-, Uspecification of the case in which the app
{ 1 % N " . H .

. atement of law and of fact justifying the intervention; hall be attached.!®
"t of the documents, in support of the application; these documents shall be 3 '

licant desires to intervenc;

} .

A i mbered as Article

,:fﬁxrxcle was not amended in 1926 or 1931. In 1936, it vt/as ren.u .
applicanon to intervene remained

"ad slightly reworded but the requirements for an

% . L1 11*20.

gf Rosenne (1993), pp. 39-78; Shaw, Rosennes Law and l’rfrmg. ;c')é. ;l!.[)g!azsg' by

':J 0f Court, Draft prepared by the Secretariat, PCIJ: SFIICS() L Court on 7 February 1922, ibid.,
L IE‘J-‘;:HOHS to be submitted for discussion at @ full meeting

b B

Wl
- f),:::' Upra, fn. 48, p. 39. by Malta for Permission to Intervenc, ICJ Reports (1981),
iy ;)"""ﬂSbclf('l"unisia/Libya). Application bY
ey, 23 - .
B - ClJ, Series D,
| P&raU(Jn “r lh\‘.‘ RLI'(_‘S Ul’. Court ofj:musl')’ 30["], }922! P J
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1

he same. Article 64, para. 2 (a) of the 1945 Rules of Coyry re
the S '

Quired t}
ion to pruvulc a ‘description of the case’ by ot es

: RlE
herwige "¢ re.

sting intervent _
questing e h
¢

carlier Rules. les of Court that requirement
: ( s of Court that requirements were ;
It was not until the 1978 Rules | e introdyceg o

el - nts of a request to intervena ) My

greater spccnﬁc:ty in the form and conte q tervene, Attil, 81 o oh
Al M y

1978 Rules of Court reads as follows: :

.

1. An application for permission to intervene under the terms of Article 62 of the 5,

i lte e
in the manner provided for in Article 38, para. 3, of these Rules, shyl| p, filed 4 . igeq
i H 00)
possible, and not later than the closure of the written proceedings, [n exception] ; n g
fCum.

stances, an application submitted at a later stage may however be admied,
2. 'The application shall state the name of an agent. It shall specify the case tq which ¢ relaty
shall set out: nd
(a) the interest of a legal narure which the state applying to intervene congid
fected by the decision in that case;
(b) the precise object of the intervention;
(c) any basis of jurisdiction which is claimed to exist as between the Stare appl
vene and the parties to the case.
3. The application shall contain a list of the documents in support, which documents shall be
attached.

€IS may be .

,Ving 10 inter-

Appointment and naming of an agent were not specified in the articles on interven.
tion in the earlier Rules of Court, as all provisions on agents were grouped together,'"®

Even if some of its paragraphs may look outdated, Rule 81 has not been amended
ever since.

II. Procedural Conditions

Article 81 establishes procedural conditions for the admissibility of intervention: the
request to intervene must be made through an ‘application’. The term used is different
from a request under Article 63, which is made via a ‘declaration’, but this difference
is merely terminological, the procedural requirements being very similar. As a matter
of form, the application ‘shall state the name of the agent’ (Article 81, para. 2

and ‘contain a list of documents in support, which documents shall be attached
(Article 81, para. 3),

The procedural requirement which led to some discussion concerns the timing withi

Whi_Ch an application can be made. The deadline for submitting an application e
Amcl;;: 62 varied throughout the different versions of the Rules of Court.
Article 58 of the 1922 Rules of Court started:

An application for permission o intery
be communicared to the Re
Nevertheless the Court may,
at a later stage. !

, must
ene under the terms of Article 62 of the Sratqu,fivrf"
. ‘ )

BIStrar ar latest before the commencement of the oral proce

. : . . bmitt
I exceptional circumstances, consider an application ¢

This article was not changed in 1926 o 1931. In 1936 it was renumbered s Arice €

. N . in
para. 1, but remained in essence the same, 12 The same time specification Was maintd

" Rosenne (1993), p. 67.
)

1 H
feparation of the Ryles of Court of

"2 Art. 64, Para. 1 of the 193¢

be communicated’ of the earlier v

. 560,572

January 30th, 1922, pClJ, Series D, No. 2, pp fche ™

lek's of Court stated that the application ‘shall be filed"in place 0
ersion (emphasis added).
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) 1)/ “w N .
ado yion of the 1945 Rules of Coury of the 1C), Article 64 of the Rules re-

¥ Ll R b
‘lh sication 1 |re h|n| in 1|u‘ Re Vistry' ) )
W the d | Bistry” racher than just communicated ro the

i 1972, Article 64 was again renumbey

L . ’ mbered, 10 Article 6¢ again wi
R;h"‘”'" (he ime requirement, ' le 69, but again without
L A

1 ' A iy .
wfi™ - Article 81, paras Tofthe 19 s
fy € qrasts I 78 Rules of Court changed the relevant time

Cfae permission tointervene .., shall be f;
il jeatien I‘“r ' roceediings. In icetn] . zll-l'll be filed as soon as possible, and not later than the
\‘" A "f',/.r written procece S Xcef .' onab circumstances, an application submitted ac a later
P powever be admitted. (emphasis added)
Y
':c(" v

1o allow some discretion for an application after the closure — )
peRules T T ourt ha indicaral 1e closure of the written pro
' » Court has not indicated what might consti . '
oings but 1€ cated what might constitute ‘exceptional circum-
* o for these purposes.
\!1"‘ : [ featt . ¥ . H H .
ates submit applications very late, which is detrimental to the ‘orderly and exped- 41

- «s of proceedings necess: . e S = .
ous PrOBIESS of pr gs necessary to the sound administration of justice.'” The

. at times point out to this disruptive effect, but no application has been dis-

;;:(s.ihlf' requirement is indicative. Providing the application was made before the dead-
e, the Court considers it admissible.

IJ Inthe Continental Shelf (Libya/Malta) case, Italy’s application was made only two days
iore the time limit for the filing of the counter-memorials, but the Court held thar it
snotout of time.!!* In the Pulau Ligitan case, the Philippines submitted their applica-
son a few days after the closure of the written pleadings. The Court considered it inad-

isible on substantive grounds, but it equally insisted that

Jhetime chosen for the filing of the Application ... can hardly be seen as meeting the requirement
4a1it be filed “as soon as possible” as contemplated in Article 81, para. 1, of the Rules of Court.
i requirement which, although when taken on its own might be regarded as not sufficiently
wcfic, is nevertheless essential for an orderly and expeditious progress of the procedure before
e Court. In view of the incidental character of intervention proceedings, it emphasizes the need
sistervene before the principal proceedings have reached too advanced a stage. In one of the re-
atcases, dealing with another type of incidental proceedings the Court observed that: ‘the sound
éninistration of justice requires that a request for the indication of provisional measures ... be

The same applies to an application for permission to intervene, and

mitted in good time' ...
hat effect is included in Article 81, para.

sdeed ev i isi
weed even more so, given that an express provision to t
<fthe Rules of Court.""?

_n‘hcf“ﬁidicrianal Immunities of the State case, Greece filed its Application for permis-

N intervene one day before the date of the closure of the written pleadings,''® but

Court made no comment in its order admitting the application concerning the un-

Mely ﬁling.

;:fs bd’{g said, it is not always easy to anticipate the date
ngs, since it is not established from the outset of a case,

of the closure of the written 42
and the number of written

]
Puday Ligitan, Application by the Philippines for Permission to Intervene, ICJ Reports (2001), pp. 575,

:ll'pm_ 2]_
-~ Coyy .
s_gl ?b p;:n]:gl Sb"{f(Ubynanlm). Application by Iealy for Permission to Intervene, ICJ Reports (1984),
o i, '
gy
55 Release No. 2011/2 of 17 January 2011.
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rounds is generally determined according to the parties’ wishes, 117 In the
Maritime Frontier Dispute case, the special agreement between Hondypgg ", Ly
bestowing jurisdiction upon the Court allowed for a third round of ]‘m ‘EJ S ]:'H
meant that the date for the closure of written proceedings remajp od tP Cadmgs‘ "‘hior
after the filing of the counter-memorial.''® 0 be dc“"hin::
Similarly, in the Pulau Ligitan case, the Special Agreement provided fo, b
of one or more round of written pleadings, ‘if the Parties so agree or ifrhclcepq“ibilin-
so’. The exchange of rejoinders was made on 2 March 2001, whereas he i
filed its application on 13 March 2001. However, it was not until 28 M; h‘ippinm
parties notified the Court that they had agreed that no further rounds of pl fcd' thag g,
necessary. Thus, the Philippines’ application was hled after the [as round :‘ ’fl! W
had terminated, but on a date when neither the Court nor any third Seage mp];“diﬂgs
whether the written proceedings had come to an end. The Court held thyy e u , knlOw
complied with the time limits of Article 81, para. 1 of the Rules."? PPlication

ITI. Substantive Conditions

The application to intervene must set out how it satisfies each of the substa

ments of Article 81, para. 2 of the Rules, with separate paragraphs

These requirements are:

Ntive require.
addressed to g

(a) the interest of a legal nature which the State applying to intervene considers may be
affected by the decision in that case;

(b) the precise object of the intervention:

(c) any basis of jurisdiction which is claimed to exist as between the State applying to
intervene and the partics o the case.

Only requirement (a) is specifically mentioned in Article 62 of the Statute. The Cour
clarified that requirement (¢) is actually nor 2 requirement for the admissibility of an ap-
plication for permission to intervene, ar least not if the third States wishes to intervene 2
a non-party, which is usually the case. Its maintenance in the Rules reflects the continuing
dichotomy of status of the intervener, which the Court has not thus far resolved.

1. Interest of a Legal Nature Which May be Affected by the Decision

The first substantive requirement, the existence of an interest of a legal nature which
may be affected by the decision, is also the most difficult to apprehend. The Courfs &
law reveals its marked reluctance 1o define the concepr of ‘interest a legal naure and 8¢
threshold at which this interest appears ar risk to be affected. It is equally difficult o 2sse
whether these are two cumulative conditions or rather 2 single one. On the concep™
level, the first element is amenable to definition in general terms, according [0 Ob_jcam
parameters, while the second is purely circumstantial, a question of fact, dCP‘“d"nfhon
the particular circumstances of a case. The Court treats them, however, togethe? ifot
were a single condition, combining arguments of fact and law in their analysis

""" See Miron, *Work; "
- e orking Methods of the Court’, JIDS 7 (2016), pp. 384-7. Permision Jpser ™

nd and Mazritime Fronsier Dispute, Applicari licaragua for
’ -I\
Judgment, IC] Reports (1999), Pp. 92,98, para. 12, 1O by

1y
Ligizan, Application by the Philippines for Permission to Intervene. IC]

1) ﬁ‘ﬁ
Reporns (2001
586, paras. 24-¢. '
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[nterest of a Legal Nature
e

) har’lc‘cri“ics of the Interest-requiremeny o
chard

. merge from the Court’ . 46
¢ . 8 m the Court’s case law: first
e | patures second, the difference wigl the | ’

egal right; third, i indi
£ , its concrete and indi-
it :‘ized chamctcr.

\‘iduﬂt e
) The Legal Natt .
o o the Court to decide whether a Sgate re
s X hqsa""“d interest of a legal natyre!20
ik i
at Although the language of Article 62 is

f
00 irements shows the Court to have

questing intervention has demonstrated 47
and to determine the applicable standard of
‘Plﬂinly liberal’,)?! the jurisprudence around
’ adopted a restrictive interpretation, at least
o ic bilateral disputes such as those involving land or maritime boundaries.'? The

’ . .
o ests that this i . ,
djective legal’ sugg b d""m_s‘ 1s protected under international law. The State
king 1© intervene must thus define its interests by reference to rules of international

. But the Court only defined this aspect negatively:
W

yide 62 requires the interest relied upon l)Y the State seeking to intervene to be of a legal nature,
;n the sense that this interest has to be the object of a real and concrete claim of that State, based
on law, &6 opposed 10 a claim of a purely political, economic or strategic nature.'*

pn

hese

i#) The Distinction between the Legal Interest and the Legal Right

he second characteristics of the interest-requirement under Article 62 concerns its dis- 48
iaction from the close concepts of right and claim. During the drafting of the Statute by
te Advisory Committee of Jurists in 1922, there was discussion as to whether the basis
rrequesting intervention should be an “interest’ or a ‘right’ that might be affected by the
man dispute.'?* The adopted wording was a compromise between these two positions,
shich was soon denounced as a ‘monster which defies expression’.'?

After using the terms ‘legal rights’ and ‘legal interests’ interchangeably,' the Court
cared the distinction between them in the intervention cases, at first without any further
aalysis:

" In Judgement No. 273 (Review), Advisory Opinion, 1C] Reports (1982), pp. 325 et seq., the ICJ con-
“red that 4 State not a party to proceedings of the UNAT berween the Organization and a staff member
“uld nevertheless have a legal interest in the outcome. The example given was of an error of law as to the in-

“Peation of a provision of the UN Charter to which the State is a party.

i’.h:_, Territorial and Maritime Dispute, Application by Costa Rica for Permission to Intervene, Diss. Op. Al-
o neh, ICJ Reports (2011), pp. 374, 375, para. 5.

o Jerisdictional Immunities of the State, Application by the Hell

Op. Cangado Tii 1), pp. 505, 530, para. 58.
w b Cangado Trindade, ICJ Reports (2011), pp- 502» F . I G
o mitorial and Marisime Dispute, Application by Costa Rica for Permission to Intervene, IC] Reports

] .ok ission to Intervene, IC] R
[20“}. Pp. 348, 358-9, para. 26 ibid., Apphcanon by Honduras for Permission to e, IC] eports

o PP 420, 434, para. 37 (emphasis added).
WM;O-C?S'V“ baux of the Proceedings of the Ad
P‘ponsm'm’ Dispute, Application by Costa Rica fo
P4y 1), pp. 374, 380, para. 21; ibid., Diss.

y 406
» Para, 10,
1 a"g (1927)’ p. 59,

i Oubly i South West Afvica (Echiopia v. South
§ pia v.
"ons (1966), pp. 6, le;. paras. 4-8, and 20-2, paras. 10-5.

enic Republic for Permission to Intervene,

- orv Committee of Jurists (1920), pp. 593—4; see Territorial
mcx’-ryPcrmission to Intervene, Diss. Op. Al-Khasawneh, IC]
Op. Cangado Trindade and Yusuf, IC] Reports (2011),

Africa; Liberia v. South Africa), Second Phase, Judgment,
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In order to be permitted to intervene, a State does not have rq g},
to be protected, but merely an interest of a legal nature which

the case.'”’

oW thag j, has ,:
ay he

In its 2011 judgments in the Territorial and Maritime Dispute case, ¢
parallel between the legal interests for the purposes of Aryj
entitlements of a State.'*® It stated that:

The State secking to intervene as a non-party therefore does nor have o establigh
rights may be affected; it is sufficient for that State to establish that its interesy Of‘a:;r One of
may be affected. Article 62 requires the interest relied upon by the State seeking 1, inten e

legal nature, in the sense that this interest has to be the object of

nd!“'
e 1y
a real and concres, claim o be,
based on law ...'? "

a
 Stay,
The distinction between interests and rights is also discussed in individyy| ;-
Judge Abraham noted that an interest ‘is always a notion tha i both moge ﬂex?bllnfons.
broader [than that of a right]; ... one may have an interest to progect withoyg i ;:”d

linked, strictly speaking, to a corresponding right, or at least t0 an estah)

Judge Keith asked in his Declaration ‘[i)f the claim is based
crete, is it not a claim of a right (or a liberty or a power)
Keith analysed the earlier requests for intervention to demonstrare the close linkage .
tween interests of a legal nature and entitlements under international law, The 2011 degi-
sions establish clearly a parallel between the legal interest and the legal entitlement of ¢
legal claim.'3? The three notions do not necessarily coincide: the entitlemen js founded
on legal rules, but its precise scope remains to be determined. The legal claim is 2 sub-

jective proposition of the State, made public. And the interest of a legal nature s possibly
broader and certainly more flexible. !33

in

ished righy 1»
on law and is rey] and cop.
recognized by the gy 1 Judes

"7 Land, Island and Maritime Fronsier Dispute, Application by Nicaragua for Permission w lnteniene,
Judgment, IC] Reports (1990), pp. 92, 129, para. 87. Previously, the IC] had discussed the difference berween
interest and right in Barcelona Traction, Merits, IC] Reports (1970), pp. 3, 36, para. 46. R

' Charles de Visscher defined the legal interest as entitlement: ‘Invoquer un intérét i“"d’,q“‘;t“ftf
réclamer 2 des fins juridiques d’un titre susceptible d’atteindre de telles fins, sans que le bien-fondé en f:":
cetitre s'en trouve pour autant préjugé.’ (De Visscher, Aspects récents du droit procédural de la Cour internic?
de Justice (1966), p. 63). 1c)

' Territorial and Maritime Dispute, Application by Costa Rica for Permission to lﬂtf‘"‘“"Pc s
(2011), pp. 348, 358-9, para. 26 (emphasis added). See also ibid., Application by Costa Rica for
Intervene, IC] Reports (2011), pp- 420, 434, para. 37. .

** Territorial and Maritime Dispute, Application by Costa Rica for Permission to Interven
Abraham, ICJ Reports (2011), pp. 384, 385, para. 6, ¢, Decl. Keith

' Territorial and Maritime Dispute, Application by Costa Rica for Permission to Interven®s

that

ICJ Reports (2011), PP- 393 et seq., para. 6. ars 10 SUgS
ue did not entirely endorse this parallel: “The Court today appears flow from*

Repors
on 10

Diss. Op

" Judge Donogh .

. : ims may g

Interest of a legal nature” must be framed as 3 “claim” of a legal right. The focus on d:ld inerestif 1h="“:
body of jurisprudence derived from maritime claims. Nonetheless, although a generaliz e
tent of international

aure -
law has been found to be insufficient to comprise an “interest ofa.l-i}g,:l ur: framing TJ
rule out the possibility of a third State demonstrating an “interest of a legal nature” W Op- Donogh®® ™
“claim” of a legal right’ (ibid., Application by Honduras for Permission to Intervene, Diss Jabet
Reports (2011), pp. 471, 476), ncervene ind S e
' The distinction may be important in cases where the third State atcempts ©© 'men;,c y R;:;ur-‘
_scltks adjudication on the subject-marter of its application to intervention. This is pr.cc adjusted €4
ition in the Caribbean Seq Delimitation. Costa Ricas claim in the merits of this - nc‘f;i‘ch borce™”  Dipt”
: February 2015, pp. 79-82) goes beyond the l-qe :1_41 ki ,-.{anm:’ % "
N its application 1o intervene (based on a simple equidistance line: Tﬂ"';’:s 364, P '5ti0"
; y Costa Rica for Permission to Intervene, IC] Reports (201 1), pp d ; not evel e
Court’s Judgment on the merits (Caribbean Sea Delimitation, 2 February 2018) o€
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The difference berween the legal interes, o the
o srands still as long as the parties or the Cou
Hel 1 e
o oundness of the former."* This limitariop ;
o - rervention must not seek to
chat in Introduce a new dj
i ew dispute an st
. om any pronouncement on the lega| P d that the Court mu

i , rights of third States.!3s
# . oly, Honduras™ application i =
ngly: pPp on illustrates the reverse situation when the Court 51

_j dready d'cte-rmmcc.l the legal rights of the would-be intervener prior to its applica-
anfor permission o Ingervenc, The Court considered that Honduras could not bring

, idence of an interest of a legal nature, since the 2007 judgment setting out the
woundary betwce.n N'C‘;‘(mgua fmd Honduras had already established the extent of their
L ective legal ”ghtf" ' The judgment being dispositive of their legal rights, it was @
;',niari dispositive of its legal interests in the same subject-matter.'"” In the absence of any
htof Honduras in lh.c area to be delimited, the would-be intervener could not attcm;;t
obypass the 2007 res judicata by using Article 62 proceedings.'

one hand, and the legal right, on the 50
rt do not seek to ascertain the validity
$ moreover consistent with the require-

o) A Concrete and Individualized Interest
i

ffthe legal interest is framed as a claim—a concrete proposition based on law—then the 52
lqermination of general points of law is not enough for the purposes of Article 62. The
aterest under Article 62 cannot be a general interess.”"” In its order on intervention by
\lda in Continental Shelf (Libya/Malta) excluded that the interest could rest on the ar-
ament that ‘the resulting judgment might form an important precedent as a subsidiary
seans for the ascertainment of the law”."” And in the Land, Iiland and Maritime Frontier
Digpute case, the Chamber also stated that it did not consider that ‘an interest of a third

e in the general rules and principles likely to be applicd by the decision can justify an

intervention’,' !

This is a reasonable approach, for at least two reasons: (i) a contrary position would 53
sinually open the gate of intervention to all States (since they all have an interest to the
kermination of the rule of law opposable to them); (ii) intervention under Article 63 of
e Statute is the best vehicle for third states to develop points of law before the Court.

AsBonafé underlines, ‘the protection of general interests of third states in the interpret-
zion of multilateral treaties’*? is preserved by Article 63, whereas ‘the protection afforded
b Article 62 is limited to situations in which the specific interests of a third state may
Y affecred”, 143 Considering however that Article 63 is restricted to the construction of

" posion during the intervention proceedings, which means that the area of interest and the claim do not

N ily correspond.
1y [gf‘h' same vein, Palchetti, Max Planck UNYB (2002), p. 144.
x 3 infra, MN . .
; N Tnﬁmﬁ:kl .,;Z;gim Dispute besween Nicaragua and Honduras in the Caribbean Sea, Judgment, IC]
g
'*““;(2907)' pp- 659 er seq. . g
iy “Miorial and Maritime Dispuse, Application by Hon:
' '!-pp, 420, 442, para. 64.
" S 43, paras. 66-70.
o 995), pp. 419-20. N
® '3 mh?.:f;:;ﬁ;‘cugi:i ?L&i) Application by Malta for Permission to Intervene, ICJ Reports (1981),
a1 4, "
' and p. 17, 29. o
!""r-b"i(f“"'“ -mdp.\!:m?: Frontier Dispuse, Applicadion by
ent
<y 4 IC) Repores (1990), pp. 92, 124, para- 76. " e ot o Lt o

", Dyscrerional Intervention {Article 6;;31m;;7(&mdd2/50r€‘- eds... 2017), pp. 98108, 9.

uras for Permission to Intervene, IC] Reports

Nicaragua for Permission to Intervene,
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ons—a vestige of an epoch where international |y,

roduct of the will of the States—it cannot be inyojg,
ules of customary law. ‘This limitation in Article 43 g
ates to mould their application to fit the require,,

multilateral conventi
to be the exclusive pr
the determination of r
makes nccessary for St
62. As Judge ad hoc Gaja noted:

prnvidccl by the Statute and Rules for a State which js oty
of general international law is to interyep,

as .

. mnudmd
i

n r(‘ﬂpm] I

fr|
1
¢ SL'"']"
Nty ,,f‘ A g

[TThe only opportunity
xpress its views on an issue
address the issue if it is relevant to the intervention,'™

1 pm;,- 0 th,

proceedings to ¢ nder A,

62 of the Statute and
o be Greeee's dilemma in the Jurisdictional Immunities of the Sia,
Even if in its application Greece stated thar it wishc_d to inf-o_rm the Court of ji Jpp:vz
and practice in relation to the customary rules o‘F immunities only.as a matter of h:{;,j_
ground information,'** in reality most of Greece's Wl;:[([‘el} observations relaed 1, -
taining the existence of some rules of customary law. " chcce changed tack duting e
oral hearings, in order to concentrate on how the application of the general ryles rrﬁgh;
affect its legal obligations. :
Moreover, the interest should be individualized: the would-be intervener mus seek to
protect its own interest, and not that of one of the parties. In the order on intervention

by Malta in Continental Shelf (Tunisia/Libya), the Court held that:

‘This appea red t

The interest of a legal nature invoked by Malta does not relate to any legal interest of its own directy
in issue as between Tunisia and Libya in the present proceedings or as between itself and either one

of those countries.'"

The requirement may be differently appreciated in case of erga omnes obligations.
The concept of a ‘public interest’ intervention had been indirectly suggested in the
Landwaréw—Kaisiadorys case, where the PCIJ affirmed third State interests in freedom
of transit and communications, noting that ‘nevertheless no third State has considered it
necessary or expedient to intervene’.'*® The possibility of intervention in order to protect
a third State interest shared with other members of the international community has not
been directly addressed by the IC] itself. In the Nicaragua case, Judge Schwebel suggested
that it might be a proper purpose of intervention to raise fundamental questions of intr-
national law on behalf of the international community; that is to assert that all Suates
would benefit from the Court’s pronouncement on such norms.'

In its application to intervene in the Nuclear Tests (Request for Examination) ¢, fhc
would-be interveners pointed out, in similar terms, that most requests for intervenued
are in the context of boundary disputes ‘where the third party interest is (0 greater f

Ve g g D .
Jurisdictional Immunities of the State, Application by the Hellenic Republic for Permission © Interve!

D::lcils Jt;ﬁgc ad Im_r Gaja, ICJ Reports (2011), pp. 531 e seq., para, 1. o
499 l 'd-i::P]Pllcannn by ll_lc Hellenic Republic for Permission to Intervene, 1C] Reporss (201 -
N."pa‘ra. . In the same vein, Kolb, /), p. 228,

" Greeee's pleadings dealt at lengl
violations and the exception 1o Stare
Statement of the Hellenic Republic,

shis
* . y (IR
1w istence of . » . ar) yr humat ¥s
ith the existence of 3 private right 1o compensacion for huf o

i i i e ., 3 . .o ; [h,l..
Immunity in case of violations of norms of jus (g™ (

3 August 2011, passim), aslh

" Continental Shelf (Tunisia/Li i i
! unisia/Libya), Applicati alta fi s i ne, 1C] Repor®
pp;‘f.llz, I;ﬂra. 19 (emphasis added). “ on by Malta for Permission to Iniervene: 1
.an i ) e : '
149 Nir‘:rwarﬁu.t-,l\arft."uiar)u, Advisory Opinion, PC) ), Series A/B, No. 42, pp. 108, 118- il
. agia, lmwsmnal Measures, Diss. Op Schwe . C(1984), pp- 190 < -‘f‘l; o
Declaration of Intervention of ; PS¢ wwebel, 1C] Reports (1984). Pt \orts (19840
215, 223, of the Republic of El Salvador, Diss, Op. Schwebel, IC) Re
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Scanné avec CamScanner



A -
"ticle 62 1709

ant 0pposed to those of the parties 4 the
L of interest in disputes aboyt obligatioy

chould be a greater willingness on the ,
he™” ¢ the request. The requ ¢ part of the Court to recognize the ap-
) atencs® © in the 1995 Nm*/p;} ;:“5 to-intervene were dismissed along with New
ar o
ests (Request for Examination) case and the pur-

1 .
Fnfmﬁ claim !
10k A H crvcﬂ[iOll i.('. H H
rpose of int s 1.6, to uphold obligations owed erga omnes, was not con-
also developed on the notion of collective

?\rrcd [;))' the Court. Judge Cangado Trindade
arantee in his opinion on Whaling in the

proceedings’.'™ In conerast, there is a
1s owed erga omnes, thereby implying

nd on intervention as a collective gu

sk for the Interest to be Affected

p el .
retation of the Term decision’

o e lly refrained f
rally refraine ishi 1.t )
. Court has gene [f e fom‘csmbhshmggeneral guidelines on how the interest 58
i legal nature may be atiected, but its case law contains some indicia nonetheless. In
¢ 3 ' H ¢ . .
Pula Ligitan, the Court commented on the meaning of ‘decision’ in Article 62:

feword ‘decision’ in the Englis.h version of this provision could be read in a narrower or a broader
e, However, the French version lest pour lui en cause] clearly has a broader meaning. Given that
broader reading is the one which would be consistent with both language versions and bearing
2 mind that this Article of the Statute of the Court was originally drafted in French, the Court

oncludes that this is the interpretation to be given to this provision.!52
W

iy accordance with the broader meaning that is compatible with both authentic texts,
 determined that the interest of a legal nature could relate not only to the dispositif of
2 judgment but may extend to the ‘reasons which constitute the necessary steps to the

ositif 1
Onthe other hand, in Zerritorial and Maritime Dispute, the Court commented that the 59
English text is more explicit than the French:

Tre Court observes that, as provided for in the Statute and the Rules of Court, the State secking to
atervene shall set out its own interest of a legal nature in the main proceedings, and a link berween
datinterest and the decision that might be taken by the Court at the end of those proceedings. In
Bewords of the Statute, this is ‘an interest of a legal nature which may be affected by the decision
ju"lht case’ (expressed more explicitly in the English texc than in the French ‘un interet d’ordre
widique .... pour lui en cause’; see Article 62 of the Stature). '

Tie Court also identified the decision as being the judgment on the merits, which would
tad to suggest that intervention under Article 62 would only be possible in relation ro
e meri[s Stﬂ.gei 155

1 N
! Reguest for an Examination of the Situation in Accordance with Paragraph 63 of the Court’ Judgment of 20
Order of 22 September 1995, 1C] Reports

U

lly;;bﬂ 1974 in the Nuclear Tests (New Zealand v. France) Case,

i PP ?88, 294, para, 19.
s ]"32) in the Antarctic,
i » Pp. 14, 33-5, paras. 53-60.

%, 5{;7 _: Ligitan, Application by the Philippines for Permission to Intervene, ICJ Reports (2001), pp. 575,
" i T3S 47, 55, s -

'rﬁl:p,:::d’} P- 596, para. 47; Territorial and Maritime Dispute, Application by ls’l‘;)r;:uNm; lf‘or Permission to

Zim'"ﬂrr,u CJ Reports (2011), pp. 420, 434, para. 38. Cf also Brown on Art. et seq. as well as
Iy

"/ Thienel on Arc. 60 MN 72 and also Damrosch on Art. 56 MN {2——14, 21
cation by Honduras for Permission to Intervene, 1C] Reports

by Costa Rica for Permission to Intervene, IC] Reports

Declaration of Intervention by New Zealand, Sep. Op. Cangado Trindade, IC]

f Pitoyi, .
I%QH;' ppa;’;d and Maritime Dispute, Appli
Ay 140,433, para, 33 and ibid., Application
" SQI:P' 348, 358, para. 23,
€ discussion supra, MN 21-25.
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ncerned to apply to intervene, even though the Court may, -
on of third States to the possible impact thar j B in the
atits ﬁ‘“"e‘ Urse of

judg

{
nterests.”’
tn‘

1710

te co
Jraw the attent!
yn their i

at the would-be intervener must bring evidep,
ect its legal interests, cither in its disposirivcc Of oy lhe
2 consequence, the interest of a legal nature must be linked :’ Partor .
matter of the dispute between the partics or, at least, to the legal grounds 0: rhc.su i
claims are based.'’ Beyond these minimal indicia, the Court has not i which thei
word ‘affected’ and the risk for the interest of a legal nature to be affected erpretcd the
be appreciated on case-by-case basis. A panorama of the relevant cases sho:st}[,;ls ol
at any

attempt to draw gcncral guide[ines is futile.

It is up to the St

a particular case, ¢
on the merits may have ¢

The Court established th
ent on the merits may a

judgm
reasoning. As

bb) A Circumstantial Assessment

In the Continental Shelf (Tunisia/ Libya) case, Malta had to word its application iy |

sis, which limited the jurisdiction to indicating ‘principles :nl;l llg]h[ of
Tules of

the parties’ compror
international law which may be applied’. The parties also asked the Court 10 ¢l fy
Clarity the

practical method for the application of these principles and rules in this specific sitya
50 as to enable the experts of the two countries to delimit those areas witho CSlmau.o n.
culties’.'™® In common with claims in other maritime boundary disputes Malut,any d f
legal interest rested upon its location vis-a-vis the parties, in that at’som by Cllalmcd
boundaries of those States’ continental shelves would come up against its ow e i
of ‘overlapping third-State claims’.'® Since the interest put forward mustb e
C?urt held that mere preoccupation with the relevant principles of intcrna:imZICIﬂ?, "
n'ught be stated in the Court’s judgment is insufficient to support a claim ?“ s f}m
tion, for this is a shared interest with other States.'®® Further, since Malta h:; "“em’l:
state.d. that the purpose of its intervention was not to put its :)wn claims with r: ¥
Tunisia and Libya, it had in effect denied that it had a legal interest th Id b 11;’“;;
by the decision in the case. This holding concerned 5 s s fgu o
In the follow-up Continental Shelf (L;gb afI\/(I:;Jne g i
litigation between Libya and Malta as a ﬁ i iepvo Itf‘]Y eKPfC‘SSCd if.S iﬂff.ffﬂ y P
its continental shelf. The Court dismissed IeSllrc’ g g el ity
gffmtcd it would have involved the Cour:a'yS claim, bef:ausc Y conmdfr# [hat‘["’? I'E;c
rCJ'ection presented third States with an a 'n pronounc g UFE hraly nghrS.. o
thinks its sovereign rights may be affected bPPafcm_l)f lns.oluble .dllemma. lf : th'l . Smj
request to intervene. However, if th I~ ﬁ‘dcaslon in pending proceedings K.Shmd-
> e request involves claiming those sovereign rights, I

IC] Repor®
Repor®

1 Territorial and Mariti
aritime Dispute, ..

ggi:)’ Pp- 420, 433, para. 33 :lnjpi?ﬂ;' A!’F: P]'|c-m9n by Honduras for Permission to Interven

157 )S' p!:.JMs' 358, para. 23, » Application by Costa Rica for Permission to Intervene, |
ee also Continental Shel, 1t f1 s

(192‘1);\[3;).13, 14, para, 23, relf (Tunisia/Libya), Application by Malta for Permission to Intervens ICJ Rep™

It of lh: aer .
tol greement, cited in Conti e
o .,’3,::;_:::. lﬁ] Reports (1981), PPn3 ;;n;:r:;ai Shelf (Tunisia/Libya), Application by Malea for Permissi©
orial and Mariti ' vty 3 . 4. ;

Op. D aritime Dispute, Applicati Dis

Yo Contir: ’ﬂbﬁ}mm 2011, pp zl;lica:;;;n o Honduras for Permision (€ S

a elf {Tunisi N . ’ y para. 1 '

13. ( Umsm/]_lb)fa), !\PPlicﬂ(ion by Nia](a to Intervene, ]CJ Reports (198”' PP' 3, 8’9

P‘ Od:' ICI

judgmﬂ“'

para,

161
Comjm.m I
Ry al Shelf (Tunisia/Li )
c;:orts (1 f)SI). pp. 23, 31 isia/Libya), Application by Malta for Permission to Intery

» para, ]9, ibi
83, ibid., Sep. Op. Schwebel, ICJ Reports (1981), PP- 3

ene, Sep-
5 et 5¢4-
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b rejected [:,sn ?:z;';gt::?}’;“é :l]::ebmtcrvcntion and raising a new dispute, different
;:’““[ e ts its interests in ¥ the special agreement. At the same time, if the
i Grate prcscx’}h oo s gcnefal terms, its request may be refused as was the
" ewith Ma]lta. 2 5 , PP eaTCd insupportable and indeed Judge Ago considered
% | jtion of aly s requEst t0 ntervene sounded the ‘death knll for Arcicle 62."

(hd . Land, Jsland .ardé;é’armme Frontier Dispute case, the first successful request to 62

er der A{I‘:ﬁ; i l;aiiuﬁielsmgl fh‘s gIO(‘)my prognosis to have been prematurc.

Njcarag accepre berween EL S legd interest in the decision of the Court with respect

o the |and frontier DECW s Batvador and Honduras. It therefore limited its applica-
rvene to the ‘legal situation of the islands and maritime spaces’.'** Nicaragua

gion to inte in th .
al interest in those areas in general terms. However, in respect of the Gulf, it

qred i6 leg
gerted:

dhat bOlh PaﬂiCS.
o darify the genera

165
Aghts-

) .enc un

among other questions that affect our interests, are asking the Chamber to define
| or overall status of the whole Gulf of Fonseca in which Nicaragua plainly has

he Central American Court of Justice had in 1917 recognized El Salvador, 63

Honduras, and Nicaragua as ‘co-owners’ of the Gulf of Fonseca, Nicaragua’s interest was
aident. El Salvador and Honduras had different claims with respect to the status of the
ors in the Gulf of Fonseca. El Salvador claimed the waters to be subject to a condo-
cates, while Honduras claimed a ‘community of interest” berween
Chamber held that it could not prejudge the issue on the merits,
167 The Chamber held that the claims of both El
egal interests of Nicaragua. El Salvador’s claim of
e coastal States which might ‘in

Since €

wal
minium of the coastal S

the riparian States. The
n considering a request to intervene.
Gvador and Honduras affected the |
. condominium was for an objective legal regime of th
. be applicable to the Gulf as customary international law’, while the ‘commu-
duras ‘embraces Nicaragua as one of the three riparian
early involved Nicaragua, the Chamber up-
the status of the Gulf.

ayaase ..
tity of incerests’ claimed by Hon
Sutes. ' Since the claims of both parties cl
beld Nicaragua’s request to intervene with respect to

On the other hand, the Chamber found Nicaragua had no legal interest with re- 64
ds. As far as the maritime delimiration between El

d, the Chamber considered that the legal interest
aritime delimitation. It observed that fre-

tates involves taking account of the coast

et to sovereignty over certain islan
SFJvador and Honduras was concerne
N

Nicaragua would not be ‘affected’ by such m

q‘f"“dy in practice a delimitation between two S
"2 third State; but the taking into account of all the coasts and coastal relationships

‘tithin the Gulf as a geographical fact for the purpose of effecting an eventual delimita-
“as between two riparian States in no way signifies that by such an operation itself

I
y Permission to Intervene, Diss. Op. Ago, IC]

r&’l'g"‘"fdl Shelf (Libya/Malta), Application by Traly for
g e 115, 129, para. 22. _ : .
: e, | Island and Maritime Frontier Disputé, Application by Nicaragua for
1] [ ,' EJ:};POITS (1990)1 PP- 92: 1161 Pm-?gl' 3 ]Cgﬂ] . tcfﬁlmsct out l.bld p 108 Pm 37
“ g o P17, para. 60. Th ifi ts of Nicaraguas in . ., p- 108, para. 37.
Rad HS“[”"JW ull)\ﬁt‘dmg:m (c;:ﬁ:-:;] ;:E:Ccan Court of Justice, reprinted in AJIL 11 (!9'17). pp. 674-96.
Ky 4 Iiland and Mariime Frontier Dispuse, Application by Nicaragua for Permission o Intervene,
'f'(“o‘u[. !CJ Rgpom (1990) Pp- 92 118, para. 62; rcpcatcd in Teﬂ'ifﬂridandMananuputﬂ APPIIMUO"
M lor Permissi ' ' ¢, IC] Reports (2011), pp- 348, 371, para. 85.
Lang mission to Intervene, Judgment, 1C] Repo par
Wy " iland and Maritime Frontier Disputes Application by Nicaragua for Permission to Intervene,

ey
') Reports (1990), pp. 92, 121, para. 72

Permission to Intervene,
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the legal interest of a thir‘d riparian Sf‘atc of the C}ulf, Nicaragu;,, ma
its rejection of Nicaraguas request to |nt'cchnc with respect to the
delimitation the Chamber took the restrictive approach of the Cont
tween Tunisia and Libya, as well as Libya and Malta.
In the Land and Maritime Boundary case, Nigeria had argued ip, s preliy;,

tions, for the inadmissibility of the case on thc-b‘asis oft'hc indispcnsablc thirg pa;Y obje,
ciple. It considered that ‘the question of maritime -dcllmlt:’mon necessarly inv(jl?:p’i“-
rights and interests of third States’,'” in particular Sio Tom¢ and Pl'incipc and ut‘s f'h:
Guinea. In response, the Court accepted that the geographical configurarioy, of th:r(‘imil
|

of Guinea meant that:

e aﬁ'ett
i ed, 16

. a (XY
ental Sheyy Cas::?e
.

f
it is evident that the prolongation of the maritime boundary between the Parties . . will

run into maritime zones where the rights and interests of Cameroon and Nigeria wi]

Loyl

OVcriap T}‘r :

i0ge

of third States. '

In its application for permission to intervene, Equatorial Guinea clajmeg
legal interests which may be affected were its sovereign rights and jurisdiction
the median line between Equatorial Guinea and Nigeria on the one hand, anq between
Equatorial Guinea and Cameroon on the other hand’.'”! Withour devcloping its ra-
soning, the Court accepted that this established that Equatorial Guinea had an intersy
of a legal nature that might be affected by the decision in the case between Camergoy
and Nigeria. 172

In the Pulau Ligitan case, the Philippines claimed an interest of 2 legal nature in the
Court’s reasoning in the case before it, which could affect the outcome of the Philippines
claims with respect to North Borneo. The Philippines’ interest was in the Courr’s findings
and reasoning with respect to various specific treaties that it might rely on in another
dispute between itself and one of the two parties before the Court. The case raised the
interesting question as to whether an interest may be affected, even though it does not
correspond to the subject-matter of the dispute submitted by the Parties."” Since the
Court had held thar an interest may be affected by the dispositif; as well as by the motivs
it sought to determine whether the basis of title put forward by the Philippines would
be essential to its reasoning. The Philippines was unable to show the Court how the &
soning or the interpretation of specific treaties in the case before it might affect 2 legd
interest of the Philippines.'74 .

The case shows that, while not impossible as a matter of principle, it is in practice mom
difficult for the would-be intervener to prove that its interest may be affected by 2

ally
when they are not related to the subject-matter submitted to the Court. More e
the Court held that:

tha[ Erj
]
up 1o

' Ibid., p. 124, para. 77,

::’ Ixt'mi and Maritime Boundary, I’rtliminary Objections, IC] Reports (1998), pp- 375, 322, p3
fbid., Order of 21 October 1999, ICJ Reports (1999), pp. 1029, 1031, para. 3.

Sexs [Tlhe Court will at the outset consider whether a third State may interven apue s
ra:hmc daa whcn. the State seeking to intervene has no interest in the subject-macter of that L akeon af;;n
: cc‘i:fl; “:cm. an interest of a legal nature in such findings and reasonings thart the Court mlﬁ et iﬁcld .
ctr ol . ! Duings thas s en 1€
P caties that the State seeking to intervene claims to be in issue in a different disp " Philipp”

one of the two Parties to th . . 1t lication by ¢
ermission 1o Intervene, ¢ pending case before the Court. (Pulau Ligitan, App

IC
G supra, MN 58-59J_ Reports (2001), PP. 575, 5956, para. 46).

n 112

. 7of e
¢ under A rick 6"; but
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. fa State tO forestall interpretations
18 . .
e ™ .- might wish to make, in another clajp,
1

<CS ] FP
;I,gﬂl- .. claims, is smlply too remote for purp
Hcrﬂic'

il

by 1l
e . . .
Y the Court thag might be inconsistent with re-

y L0 ing
Struments that are not themselves sources of
0ses of Article 62,175

, wonder if @ contrario the legal ripht ; )

e ™ Jlled to interpret and apply a e %l . of a third State may be affected in case the
is €1 “ dl 1 H . .
(ourt ¥ (with the excepti 82 Instrument which is also the source of a title

hil'd State (¥ ption Ofmultll:lteml | ’ )
fora! o inl and Mariti ; al, general conventions, like UNCLOS).

he Territoria aritime Dispute case, the C i icti

athe ! sion that' had ) ourt reverted to its restrictive ap- 69

} o interven ion that had apparently been softened :
0iC ot v Ty | , ened in the cases of Nicaragua and
[ orial Guinea. In language drawing upon that used j , )
Fquat . dits i at used in earlier requests for interven-

Costa Rica stated its interest of a legal nature to be jts ' : e
on b and fuitisdictionIn ¢ 0 be its ‘interest in the exercise of its
v . o e H'S . b . .
orereigh ”vd i ceinatiohal Biw'h maritime area in the Caribbean Sea to which it
T rinte aw i i :
isf"“(kd - é Rica had d y virtue of its coast facing on that sea’./7 The Court

ta Rica had demo i g : .
caepted d:‘;; HOS At nstrated an interest of a legal nature in specified mari-
r, in or . . :
e areas: E;VZYCb: o Crb to comply with Article 62, the interest of a legal nature
s not just any nd I must he one that may be affected “in its content and scope, by
L) H - . A
ge Courts future decision in the main proceedings’.'” It considered that in those pro-
aedings it could protect third State interests by ending any delimitation line ‘before it
caches an area 1n which the interests of a legal nature of third States may be involved’.!”
ycordingly Costa Rica had not satisfactorily demonstrated that its (recognized) legal
qerest would be affected by the Court’s decision in the main case. As in the case of
squarorial Guinea, this protective stance by the Court would apply to any third State,
shether seeking to intervene or not, thereby undermining the reason for seeking inter-
cntion in boundary cases.'s® The treatment by the Court of Costa Rica’s request shows
#t the existence of an interest of a legal nature (acknowledged) does not necessarily
sean it will also be affected (the application was rejected on this ground). Thus, para. 2
4 of Article 81 of the Rules appears to refer to two distinct requirements, even though
4 Court has not always treated them as such.'™
In the same case, Honduras, on the other hand, primarily requested intervention as 70

spany and, in the alternative, as a non-party. It framed its object of intervention dif-
krently in each case. As a State requesting intervention as a party, Honduras sought
&ermination of the maritime boundary berween itself and Nicaragua and Colombia.
Epermission to intervene as a party was refused but permission to intervene as a non-
nty granted, Honduras wanted ‘to protect its rights and legal interests and to inform

B Court of the nature of these, so that they are not affected by the future maritime

fimitation berween Nicaragua and Colombia’.!®2 In its judgment, the Court rejected

S‘i;j Pulau Ligican, Application by the Philippines for Permission to Intervene, IC] Reports (2001), pp. 575,

o para, §3,
7 X . Ay
'JOII)T:M;TI and Maritime Dispute, Application by Costa Rica for Permission to Intervene, IC] Reports
' Pp- 348, . g
"N 204 para. 34. Court determined that it did not have to examine the geographical

?"ﬂntr:::ra?ua disputed the areas but the

™ Ibig of the areas in question; ibid., p. 367, para. 65.
" g, P-358, para. 26. .

%l és:f ‘]?122’ para. 89. The Court drew upoglttsl:}a(; “juciep
: ' R ) y . .

'2011) itorial “gﬂgc;;;:x?x{n]::]g‘;;;t(j?:;inzfmn by Col:ta Rica for Permission to Intervene, IC] Reports
u "PP-348, 377 para. 86. |

‘ Iy ]‘ j‘g‘pm’ MN 45.

iy "iorial and Marisime Dispute, Application by Honduras for Pe

"PP-420, 429, para. 18.

lier jurisprudence, notably Maritime Delimitation in

emission to Intervene, IC] Reports
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both of Honduras’ submissions. It emphasized that the elements sti
and Rule 81 must be satisfied regardless of the rc'qucsrcd capacity
considered that Honduras’ request related to two issues: whether the Courry ITlf)n,-!i '
2007 had settled the entire mzlritifnc boundary’bctwccn Honduras (; party r]o(gm” .
case) and Nicaragua'™ and the effect the Court’s decision in the currep, e ¢ Cafy,
on Honduras’ rights under the 1986 Maritime Delimitation Treary between }'{" Iy,
and Colombia.'® The Court found that Honduras could not have 4y, intereg ?“d’:rz,
nature in the area to be delimited, at least not vis-a-vis Nicaragua, ' 2l i r;l a ]pf-a
vis-2-vis Columbia, based on the 1986 Treaty, could not in any case p, ) ﬁecszdda.m
the Court ‘would not place any reliance’*” on that instrument in the mgj, PTOCec;j-mu
In the Jurisdictional Immunities of the State case, Greece initially referreq to an in:"%‘.
of a general nature regarding State immunities in case of violations of Jus cogens, s :IZP
narrowed its submission to the enforcement of judgments given by Greek o %
Iraly,'® which Germany claimed to be a breach of its jurisdictional immunities b, l]r.
Respondent. Without much explanation, the Court determined thar i was sufﬁdci;;
to establish that Greece had an interest of a legal nature in the main proceedings Lha
it might have to consider the decisions of the Greek courts in making findings i [hm;
proceedings.'”?

c) Relationship between Articles 62 and 59 of the Statute

Besides the absence of definition of the term ‘affected’, the most problemaic aspecss
stem from the Court’s changing position on the relationship between Articles 62 14
59 of the Statute. It results from a majority of the Court’s relevant decisions thar the
interest of a legal nature of a third State cannor be affected as long as it is protected by
the relative effect of the res judicata, a principle enshrined in Article 59 of the Staruzz. I
its earlier decisions, the Court considered thar the existence of overlapping claims in the
area to be delimited was not enough to establish that the interest of a third State might
be affected.’®! But in the Land and Maritime Boundary case, the Court reversed this pos
ition, asserting that ‘in the case of maritime delimitations where the maritime areas of
several States are involved, the protection afforded by Article 59 of the Statute may nct
always be sufficient’.'” It then admitted Equarorial Guinea’s intervention, even rhf{t‘-sb‘
in its judgment on the merits, it nonetheless protected the interests of all third S5

pulated f,

; Mticl.
for interyep,. d:(;z

') Ibid., p. 432, para. 30.

"4 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea Judgment .
Reports (2007), pp. 659 er seq, Repor®
"> Territorial and Maritime Dispute, Application by Honduras for Permission to Interven® e

(2011), pp. 420, 439, para. 59.
':;’ Cf. supra, MN 51, 1C] Rep®
""" Territorial and Maritime Dis ute, Applicati ission to Intervene: 1
011, pp 420, 444, e e p pplication by Honduras for Permiss
"8 Cf. supra, MN 54, 1 o Inee™
" Jurisdictional Immunities of the State, Application by the Hellenic Republic for Permissio® N
IC!WR:pt?rts (2011), pp. 494, 499, paras. 16-8, 531, it .
i 1bid., pp. 201-2, para. 25, For a different assessment, ibid., Decl. Judge ad hoe Gajd P- 1 IC RCI“’T
Eg., Continental Shelf (Libya/Malta), Application by Italy for Permission o [nterven® -y L

- ratute /s =
5 1984), pp. 3, 26, para. 42 (‘the rights claimed by Italy would be safeguarded by Art. 59 of the 5:? gt I(j
I;lcaml and Maritime Frontier Dispute, Application by Nicaragua for Permission t© lntcfvcﬂ_:-n . Cost Ri
P P I?m ( 9_90)- PP. 92, 124, para. 77 quoted in Zerritorial and Maritime Dispute, APP'"““?].
ormermissuon to Intervene, 1C] Reports (2011), pp. 348, 371, para. 85. Cf. supra MN 60‘8
Land and Maritime Boundary, Judgment, IC] Reports (2002), pp. 303, 421, pard: s
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dary line continues until the point at

ally affected by determining that ‘the boyp,
eh :
a third State may be affected’.'”® A State

.. reaches the area in which the rights of
N 1 *

pich full ht i :
ot ,ccessfully sought intervention ; il \
(hat has unst may be in a better situation in that it has dir-

¥ “lcrwd the lcou-rt o llt; mtercsr[S’ but the Courc’s assertion in the Land and Maritime

Mﬂ cae a l[dc‘;g .Il..‘ ot rule on ‘Camcroon's claims in a way that might affect
yatorial Guinca and »d0 fome and Principe’s rights'® entailed the intervening State,

arorial Guinea a.nd the non-intervening State, Sio Tom¢ and Principe being accorded

E? ¢ consideration.'” P g

contrast, the 2011 judgments in Territorial and Maritime Dispute mark a return

excessively formalistic approach according to which Article 59 provides sufficient

the . .
o of the interests of third States:

potection
cceed with its rcqucsr', C?sta Rica must show that its interest of a legal nature in the mari-
bordering the area in dispute between Nicaragua and Colombia needs a protection that is
by the relative effect of decisions of the Court under Article 59 of the Statute."”

[Tjo su

‘e ared

:: Pmri{{!d
A number of judges have expressed scepticism about the effectiveness of Article 59 1o 73
orect third States. They stressed the fact tha, if Article 59 is seen as providing adequate

orection for third States, Article 62 would be redundant. Judge Jennings, e.g., described

the purpose of Article 59 to be ‘to prevent legal principles accepted by the Court in a

purticular case from being binding also upon other States or in other disputes’.’” In a

iudgment allocating rights and duties, Article 59 provides a purely technical protection

ohich is unlikely to be determinative.'”® Judge Jennings rejected what he considered to

be enervating bilateralism’ and did not accept that Article 59 could displace Article 62.'”

Judge Oda has emphasized that Article 59 may not be accepted as guaranteeing that a

ducision of the Court in a case regarding title would not affect a claim by a third State to

the same title.2*” Judge Sette-Camara suggested that Article 59 goes to the doctrine of res

judicata and not that of precedent®! in that it determines the rights and obligations of

the parties inter se and is silent on the subsequent impact of the decision on third States.

Judge Al-Khasawneh considered Article 59 and Article 62 to be entirely different in their

sope. The former protects a non-intervening third State from the effects of res judicata,

" Ibid,
]m Land and Maritime Boundary, Judgment, IC] Reports (2002), pp. 303, 421, para. 238.
" Cf dso Territorial and Maritime Dispute, Application by Costa Rica for Permission to Intervene, ICJ
Yons (2011), pp. 348, 372, para. 86.
in Ib’d"_P- 372, para. 87 (emphasis added).
g R:Cm"'m’ Shelf (Libya/Malta), Application by Italy for
by ports (1984), pp. 148, 157, para. 27. Judge Jennings was re
mc.PCU in Certain German Interests, Merits, PCI]J, Series A, No. 7, pp- 3, 19.
Tlhe slightest acquaintance with the jurisprudcncc of this Court shows that Article 59 does by no

?::FTOF means exclude the force of persuasive precedent. So, the idc:.z that Article 59 is protective of third

Pg,mk;jmmm in this sense, at least is illusory’. (Continental Shelf (Libya/Malca), Application by Italy for

Py on to Intervene, Diss. Op. Jennings, ICJ] Reports (1984), pp. 148, 157, para. 27). Cf. also Brown on
. N 50 et seq,

v i:l:c::,:: from the dangers, inadcgsllacie;l e
Qi i i i is
;ﬂr’;:’:i:mvereign F:.?;‘It:; §, 3:]1] ;ﬂ;iﬁ;?ftf:::n:;“m the argument that [raly is su{ﬁcicntly protected by‘ Art.
My Ply thar Are. 62 is just as much part of the Court's Statute as is Art. 59." (Continental Shelf (Libya/

Isg;:l’;n.pﬂi)uﬁo" by Italy for Permission to Intervenc, Diss. Op- Jennings, ICJ Reports (1984), pp. 148,

Permission to Intervene, Diss. Op. Jennings,
ferring to the objective of Art. 59 as defined

and infelicities which would result from using Art. 59
sm into the judgments of the Court con-

u 4. Dis, 0 102, para. 27.
lhid, ; p. Oda, IC] Reports (1984), pp- 90, 102, p
» Diss, Op, Serte-Camara, IC] Reports (1984), pp- 71 € 5¢4.
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. , ives ‘a would-be intervener a chance to be: heard in order ¢,
while Article 62 gives its’.2"? Similarly, Judges Cancado Trindade apq Yug, Proteg, .
int‘crc:St before f};: ;;cé:zpr.ives States from informing the Court of interes :
rcll.ﬂﬂfie Of].xnstressing that Article 62 explicitly involves third Stage in legy) Ore
ﬁ;lsr,la t:::iter, of increased importance. in !ig}l;t of the ‘evcr—mcreasing complexi[}. an[i
multilateralization of international rclaucfns.. o -

It remains to be seen whether this restrictive approac of the Court s aq
maritime delimitation cases. In the Jurisdictional .[mm{:mttes of tbf, State
did not even mention Article 59. Besides, one can imagine that z.chle 59
sufficient protection in other law of the sea cases. This may,' For.'nsmnce,
the application of Article 121 UNCLOS and the dcte_rmmanon’;:f th
maritime features, claimed by the Parties, but also by third States.?

Opted only for
Case, the COUq
does ng, Nsyre
be the Case wigh
€ Status of Some

IV. The Object of Intervention

Article 81, para. 2 (b) of the Rules of Court introduced another s
that a State must specify the precise object of its request to intervene. The Coyyy Mmust
consider ‘the object of the Application and the way in which that object corresponds
what is contemplated by the Statute’.*" Yet, Arricle 62 makes no reference
object of intervention and nor did any of the earlier Rules of Court. This
is all the more difficult to apprehend that, in English, the term ‘object’ has a double
meaning, either material, ‘a thing that is not living’,* or subjective, a reason for doing

something, or the result you wish to achieve by doing it' 2 In the co
vention, these two undersr;mdings are

meaning appears predominant,

The identification of a proper ob
through the prism of the relag
Consequently, the object of in
of dispute-settlement, and be

ubstantive requiremen,

to the proper
requirement

ntext of inter-
used alternatively, 2 even if the purpose-oriented

ject for intervention has long been considered
onship between the intervening State and the parties.
tervention has been mainly analysed through the lens
came thus intrinsically conditioned by considerations of

" Territorial and Maritime Dispute, Application by Costa Rica for Permission to Intervene, Dis. Op. Ak
Khasawneh, IC] Reports (2011), PP- 374, 378, para. 14,

f:: lbid., Diss. Op. Cangado Trindade and Yusyf, ICJ Reports (2011), pp. 402, 413, paras. 26-7. - a
“ The arbitral tribuna| encountered this kind of difficulty in the Sourh China Sea Arbitration, in ;_rhn;#
to a number of features claimed not only by the Parties, bur also by Vietnam or Taiwan (South China

Arbitration (Philippines v, China), PCA Case No. 2013-19, Award of 12 July 2016, paras. 43, 157, 8% 92,
401). See also Wolfrym, supra, fn. 2, p. 220,

™ Land, Island and Maritime Frontier Dispute i
1 A I
]uc!ogsmenr, IC] Reports (1990), pp. 92, 128, pafa. 85. o

cation by Nicaragua for Permission to Intenr®
bridge Dictionary Online, <http:lldicﬁonary_mmbﬁdgc' org>.

207 ]b"d-

** Compare for instance the diff; e cd WL
s erent formulations retained by the Court in the Territorial and %7 ¥
D[;z::te |u3gmcnrs under the heading “The Precise Object of the l):'l tervention’. In relation to Costa R
plication, e _Court used the PUrpose-orienred understanding-
In the opinion of the Courr, the s

o the
. . . oo informing
. precise ob]cCt of the re i rtainly consists 10 1007%
Court of the interest of a legal napyre which g o LOCEEDt g .

o . e yene,
PP- 420, 435, pary. 44). » Application by Honduras for Permission to Interve
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" -“risdictm“ﬂl lujli nnd.cﬂcct of the judgment on the intervener. *” However
‘.nnlr\-cﬂ ion :c;||1110t. _I“IIIVL I)ccn intended to be employed as a substitute fc')r cunrcmiml;
g f,m{ings’-’m Logically, the C(.mrt considers that requests from a third State to adjudge
i~ o claims ©OF thc'mtrf)(]h'lctmn of a new dispute are objects incnm|‘m.til)lc \;rilh the
| oS of intervention. I i rC'ICFtS the incidental nature of intervention, which must
m"ﬂin within lh? bou.nds f)f the dispute submirted by the Parties. On thc: othet hand,
w f,\niclc 62 identifies its purpose as the protection of third States’ legal interests, the

.d‘nl
ath v, . .
* mation of the Court on relevant factual and legal aspects, as well as the protection of

L.il\“i"c incerests are also proper objects.
ol

| The mproper Object: Intervention Must Not Introduce a New Dispute

inﬁr\"mio“ musfll]lol' introduce a new dispute, for this would be at odds both with its 77
idental RATUI™ Wllh.the f"uncnons of intervention and possibly with the principle of
onsent 10 jurisdiction. Since u.nervemion must not introduce a new dispute, its ‘precise

et . MUSE bc- con?lczctcd with the subject of the main dispute’ between the parties to

e main proceedings.”

In the Continental Shelf (Tunisia/Libya) case, Malta’s expressed purpose of interven- 78
was to submit its views on ‘particular geographical and geomorphological factors,
ces or the application of equitable principles’.?" Malta stressed that
t to seck any ruling on matters concerning its own continental shelf,
lest the Court’s decision affect its interests. The Court rejected the
gplication nonetheless, on grounds that ‘Malta ... assumes existing rights ... to areas of
ntinental shelf opposable to the claims of the two States Parties to the dispute before
s Court, 2 simply because its pleadings related to the area in dispute between Tunisia
d Libya. By the same token, the Court risked prejudging the merits of Malra’s disputes
with the two parties.””’

In the Continental Shelf (Libya/Malta) case, Italy insisted that there was no dispute 79
beween itself and the parties It argued nonetheless that it sought ‘to participate in the
poceedings to the full extent necessary to enable it 7o defend the rights which it claims over
ome of the areas claimed by the Parties’.'¢ Italy formulated the object of its application

gon
,?gda,l circumstan

s purpose Was no
byt that it was anxious

' (f notably Continental Shelf (Tunisia/Libya), Application by Malta for Permission to Intervene, Sep.
2;0‘1" IC] Reports (1981), pp. 23 et seq:; ibid., Sep. Op. Schwebel, IC] Reports (1981), pp. 35 et seq.;
“inental Shelf (Libya/Malta), Application by Italy for Permission to Intervene, Sep. Op. Mbaye, IC] Reports

']9;?«4)' Pp. 35 et seq.; ibid., Diss. Op. Oda, 1C] Reports (1984), pp. 90 ¢t 5¢f. .
Land, Iiland and Maritime Frontier Dispute, Application by Nicaragua for Permission to Intervene,

Jud
‘:ﬁ'n'cn:.‘lq Reports (1990), pp. 92, 134, para. 99. . . v )
incidental proceeding cannot be one which transforms that case into a different case with different
Nicaragua for Permission to Intervene,

i:ﬁ“" (Land, Island and Maritime Frontier Dispute, Application by " . _—
Hthtnt. ICJ Reports (1990), pp. 92. 134, para. 98; Territorial and Maritime Dispute, Application by

;?zduu, for Permission to Intervene, IC] Reports (2011), pp- 420, 435, para. 44).
duras for Permission to Intervene, IC) Reports

) itorial and Maritime Dispute, Application by Hon
i éPP-"iZ(], 435, para. 44. -
I193|}0mmmtal Shelf (Tunisia/Libya), Application by Malra for Permission to Intervenc, ICJ Reports
[“‘trn;[?p' 3,17, para. 29. For a discussion on the purpose of Malta's request of. Jessup, ‘Intervention in the
M ::m Court', AJIL 75 (1981), pp. 903-9-
B3 10 nental Shelf (Tunisia/Libya), Application
2y Ib.;Para. 31,
' e

by Malta for Permission to Intervene, IC) Reports (1981),

H

Con
L} zg;mmm'“’ Shelf (Libya/Malta), Application by Italy
' Para, 33 (cmphasis put by the Court, when qUOl’il‘I

for Permission to Intervene, 1CJ Reports (1984),

g lealy's Application).
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by reference to its legal rights, not interest.s as required by Ay, 627

Court insisted that it was for itself to determine whether the Fequest rajgeq ven i "
and to isolate the true object of the application,?'® this reference 1 1 cgala-nmdi"pm:
Application and throughour proceedings led it to consider thay it woul nc”g}m-’ in Yh;
‘to make a finding as to Italy’s rights (to the extent they are opposed tq Maleg, sarily hayg
claims)’."” The Court concluded that it is not a valid purpose OFi"‘CWCntignand Lty
third State to introduce an extraneous dispute, since this would run contrgry rm
dinal principle of consent to jurisdiction.??

In the Land, Island and Maritime Frontier Dispute case,
pitfalls of the Continental Shelf (Tunisia/Libya) case and the Continentq) Shelf .
Malta) case. It claimed that its purposes for intervention Were 1o protect jis logalic ibyy
in the Gulf of Fonseca ‘by all legal means available’. 2! E| Salyador argued thag g, ::[:'cm
‘necessarily involves the inclusion in such means of “that oi’secking a favourap), ) d_‘?t
pronouncement” on its own claims’.?*? The Chamber held that ‘[t]he “legal mmr:s alcﬁl
able” must be those afforded by the institution of intervention for the prorcctjon‘;?_
third State’s legal interests. So understood, that object cannot be regarded as impl’oper_'l:

The case reinforces the dilemma of intervention noted earlier:2 ‘(o] nce 4 state ideni.
fies the existence of specific rights to which it is a claimant, it is faced with the problem
of explaining how it is seeking to protect its interests without becoming party to the
litigation’** The Chamber sought to bypass this dilemma by holding that intervenog
must not seek to and cannot resulr in adjudging claims of the intervener:

Nicaragua had ¢, avoig

the object stated first in Nicaragua's Application, namely ‘generally to protect the legal rights of
the Republic of Nicaragua in the Gulf of Fonseca and the adjacent maritime areas by all legal

means available’, is not to be interpreted as involving the seeking of a judicial pronouncement oa
Nicaragua’s own claims. 226

It appears that the Chamber was willing to allow some effectiveness to the procedur
of intervention under Article 62. It managed to do so by clarifying that the purpose of

intervention is to protect the entitlements of the third State and not to provide their de-
finitive recognition nor to adjudge them.??

The condition for the application to remain within the bounds of the main case mu
not be taken for an occasion for a third Stare to seek to be identified with cither °_f.Lh :
parties to the proceedings. The would-be intervener is an independent participant msmf
its own concerns, During the PCIJ period, it was envisaged that ‘[a]n intervenof -

7 Cf supra, MN 48_51.

984)
"% Continental Shelf (Libya/Malta), Application by Italy for Permission to Intervene, IC] ch?(f:‘j‘ l({]rpof“
Pp- 3, 19, para. 29, citing Nuclear Tests (Australia v. France; New Zealand v. France), Judgments:
(1974), pp. 253, 262, para. 29, and pp. 457, 466, para. 30, s (1984
0 Continental Shelf (Libya/Malta), Application by Ttaly for Permission to Intervene, [C] Rep®
PP- 3, 21, para, 33.
2 Ibid., pp. 224, paras. 34-7.
2! Land, Island and Maritime Frontier Dispute, Application by Nicaragua fo
Judgmene, 1) Reports (1990), Pp- 92, 108, para. 38,
22 1hid, p- 131, para. 91.
tbid., p. 131, para. 92.
Cf. supra, MN 61,
Greig, Va. JIL (1992), p. 306.
Land, Island and iti
Judgment, IC] Reports (1990) pp. 92, 131
7 See Palchei, Max Planck UNYB

. renen
¢ Permission © In

S

2
22
2

~a

3

o 2

]
226
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: wdent claim, or it may sj "
o an indepe! » OF It may side with one of the previous parties’.””* In the

n ase, Poland wished to i

yin _‘_’” N " In the Nuclear Tz ntervene on the side of the four applicant States
. Germany- ear lests cases, Fiji's i ‘ :

inst » Fiji's interests were aligned with those of

’i‘lm[ia and New th‘ﬂlﬂ."d.ngmn'st France. Butif a State wishes to present common argu-
A with one of the p..nrucs, without putting forward any specific interest,” it should
f:-ck 0 join the procccdf!n]gs,.or commence its own action, if it can establish jurisdiction.
OrherWise: the status of the intervener, beneficiary of rights and submitted to little obli-

o would be t00 disruptive of the equality between the parties

;7' The Proper Object: Protection of Legal Interests and Information of the Court

Onits face> Article 62 has two mtcrt-wined functions: protective of the interests of a third 84
e possibly affcc'ted an.d lr-lformauve of these interests. The would-be interveners seek

(o set out how thc.lr apphcafmn tends to fulfil this double function, considering that the
informative function a.Iom.: is n.Ot sufficient. In the Continental Shelf (Libya/Malta) case,

nly argued that allowing it to intervene would assist the Court in establishing an overall

qure of the situation that it would not receive from the parties’ representations alone.
The Court rejected this offer on the grounds that the test for intervention is not whether

o would be useful, or even necessary, for the Court to receive further information, but
shether the criteria of Article 62 are met.?® In the Land, Island and Maritime Frontier

Dispute case, the Chamber found that:

Meis perfectly proper, and indeed the purpose of intervention, for an intervener to inform the
Chamber of what it regards as its rights or interests, in order to ensure that no legal interest may be
Fecred’ without the intervener being heard.?'

In the Land and Maritime Boundary case, Equatorial Guinea relied again on the double 85
functions of Article 62, its purpose being to ‘inform the Court of the nature of the legal
fights and interests of Equatorial Guinea that could be affected by the Court’s deci-
son’;? and thus to ‘protect the legal rights of the Republic of Equatorial Guinea ... by
dl legal means available’.?>* The Court reiterated the language of the Chamber in the
Land, Island and Maritime Frontier Dispute case in holding this to be a proper purpose of

intervention, ™ as well as in Pulau Ligitan case.””
Having in mind Nicaragua’s and Equatorial Guinea’s successful precedents, Costa Rica 86

«dopted similar language, ¢ insisting both on the preventive and informative functions

lu:‘ Tud”"' PClJ, p. 371, citing the Procés-Verbaux of the Proceedings of the Advisory Committee of
A0 (1920), p. 745,
s 2 omnes obligations (¢ff supna, MN 56-57).

- The question is however different in case of erg -
Continental Shelf (Libya/Malra), Application by Iraly for Permission to Intervene, 1C] Reports (1984),

w [23' para. 40,

‘l cn:m} C[;!and and Maritime Frontier Dispute, Applic}:tk_: A
i 7" IC] Reports (1990), pp. 92, 130, para. 90 (emphasis added). |
b nd and Maritime Boamzz[:y, Order of 21 October 1999, 1CJ Reports (1999), pp- 1029, 1031, para. 3.
i br_a'.. P. 1032, para, 4.

] Pl:z’ 21034. para, 14, i 1 lCJ RCPOI'( (‘)001) p 575
4 Ligitan, Application by the Philippines for Permission to Intervenc, s (2001), pp. 575,
’W;JP;IL 88, The lel’r[: ::::Itrlcl}“ifi:‘;cm o ;:})dgmcnt in Land and Maritime Boundary, Order of ;l Ocrober
.M;‘ CJ Repores (1999), pp. 1029 et seq and that of the Chamber in the Land, Island and Maritime Frontier
€ ’ . . -
fieg, Case, Application by Nicaragua for Permission t0 Intervene, Judgment, IC] Reports (1990), pp. 92
5
Territ:
"*pom";':;r;ai and Maritime Dispute, Application by Cos
), pp. 348, 354, para. 12.

n by Nicaragua for Permission to Intervene,

ca Rica for Permission to intervenc, Judgment, IC]
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of Article 62. The Court expressly endorsed the terminology and seemed ¢

. . h . 0 adheret
underlying philosophy: Ot
The decision of the Court granting permission to intervene can be undersy

since it is aimed ar allowing the intervening State to take part in the majy
protect an interest of a legal nature which risks being affected in those proc

0od 35 5
Proceed; rwm""’fu

edin in N
cedings 2 OMery,
Greece too kept its objective straightforward: ‘to inform the Court of € nayy

. ; re

legal rights and interests of Greece that could be affected by the Courr’s dCCiSion . of y
of the claims advanced by Germany to the case before the Coury’. Referri

; N 0 it
with respect to Costa Rica, the Court approved this as a proper object of Order

Ntervention 2
3. Degree of Specificity of the Application

It is not easy to assess the degree of specificity required for an application for Permi;
to intervene to be admissible: too vague assertions are incompatible with Article 81 ; :n
2 (b) which refers to the ‘precise object’ of intervention and would also be at odgs w];l
the requirement that its interest must be concrete and specific.?? Too much detail, o, the
other hand, may either bring the application close to the introduction of 3 new dispure
or make intervention itself superfluous.

In Land, Island and Maritime Frontier Dispute case, El Salvador asserted thar Nica;agm’s
application failed ‘to indicate its position with respect to the fundamental jssye in the
case, which is to define the object of the litigation’.2** E| Salvador argued that N
had not specified what rights it claimed, how they might be affected by the decision in
the case, or the substantive objectives it hoped to achieve.®! The Chamber held that
Nicaraguas purpose in requesting intervention could have been expressed more preciscly,
but that the imprecision did not warrant rejection of the application in limine, as re-
quested by El Salvador.2%2

At the same time, and quite contradicrorily, El Salvador made the argument that the
admissibility proceedings are enough for intervention to fulfil its protective purpose:

If the object of the intervention is to inform the Court of its rights or claims, Nicaragua will }f"‘
a full opportunity to do so in the oral proceedings ... without any need to allow its intervention-
If, on the other hand, the object of its application is to protect its claims by all legal means.... then
such a purpose will signify the introduction by Nicaragua of additional disputes.*”

The Chamber rightly recognized that the consequence of El Salvador's argument would

: n for
be that a request to intervene would almost never succeed ‘if not for one reason the
the other’ 24

27 Ibid., p. 359, para. 27 (emphasis added). .

2 Jurisdictional Immunities of the State, Application by the Hellenic Republic for Permission
IC] Reports (2011), pp. 494, 502, paras. 28-9,

29 Cf. supra, MN 52-57.

“ Land, Island and Maritime Frontier Dispute, Application by Nicaragua for Permi
Judgment, IC] Reports (1990), PP- 92, 111, para. 45,

"1 Jbid,, p. 129, para, 88,

2 Ibid., pp. 111-2, para. 45,

23 Thid, p- 129, para. 88. In a previous case, Judge Nagendra Singh concluded
request could have been, and in fact were, achieved by the application to intervene

Malta), Application by Italy for Permission ro Intervene, Sep. Op. Nagendra Singh, IC
31 er seq).

™ Land, Island and Maritim
Judgment, IC] Reports (1990),

0 [nterven®

&
sion to Joeer”

flal’

thar all the E"’js‘,o(ubyxf
Ce "‘"mml.s}”f 4) o
(Con R:PO'““% )

gene™

ission 1©

¢ Frontier Dispute, Application by Nicaragua for Perm'™
pp- 92, 130, para. 89,
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he Jirritorial and Maritime Dispute case, Costa Rica strived to find the right balance 89

q Ricadr cs that it ‘5'"0; 18 purpose to inform the Court, ar this stage, of the full extent of its
(e o which will o.ccur‘m the -secom.i stage of the intervention proceedings, when it will inform
:n,:rf: on the subject in detail ar.ld in full. In any event, for Costa Rica Et’,h,cr initial stage cannot
itlsubsﬁtulc for the second stage in providing the Court with inform:ltic'm.245
y the 1dmissibility Stage, Costaﬁ Rica gave sufficient information of the extent of its
;ntcrcSts. based on man(?iinc c";ltlcmcr.us, Its own claims in the area to be delimited,
% though 'the Court did not hold tl?:s to be a mandatory requirement,**® but refrain
- submitting f;rgtfments on the merits of its claims or those of the parties. In rejecting
el Ricas application, the Court seemed to consider it was sufficiently informed, and

longer required its assistance during the merits phase:
o

does not prevent the _C°“”' '_f I fejects the application for permission to intervene, from
f the information provided to it at this stage of the proceedings.’¥

This

ukinﬁ note ©
In Land, Jsland and Maritime Frontier Dispute, the Chamber insisted that Nicaragua 90

hould be permitted to intervene but solely in respect of the Chamber’s consideration

Jfthe legal regime of the maritime spaces within the Gulf of Fonseca'.>*® At the merits

e however, Nicaragua dwelt upon other aspects too. The Chamber noted Honduras'

protests, but declined to trigger any consequences.*’ In the Jurisdictional Immunities of

e State case, Greece hesitated as to the proper object of its intervention,*” but the Court

Jimited [it] to the decisions of Greek courts which were declared by Italian courts as en-

trceable in Traly’, " and Greece followed these instructions during the merits stage.”?
These two cases of successful interventions show that, beyond its role as a condition for

he admissibility of the request, the ‘precise object’ requirement plays a role at the merits

suge 100 It tends to control upstream that intervention remains within the bounds of the

nin case. The scope of intervention is clearly canalized and bounded by the judgment

o admissibility.

4. The Jurisdictional Link

ricle 81, para. 2 (c) of the Rules provides that the application ‘shall set out ... any basis 91
ojurisdiction which is claimed to exist as between the State applying to intervene and
e parties to the case’. The jurisdictional link?? is the reflection of the long-standing

" Tevitorial and Maritime Dispute, Application by Costa Rica for Permission to Intervene, IC] Reports

v
“11).pp. 348, 362, para. 46.

X lbid, p. 367, para. 65 and p. 372, para. 86.

n"ﬁwﬁaf and Maritime .Di.fpllf(. App[im[ion by Costa Rica for Permission to Intervene, ]C] RCPOI’[S

51 oF . - -

), PP- 348, 363, paras. 49-51; see also ibid., Dedl. Gaja, p. 417, para. 4; ibid., Application by Honduras
a0 "800 to Intervene, Diss. Op. Donoghue, IC] Reports (2011), pp- 471, 491, para. 57.

g ", lsland and Maritime Frontier Dispute, Application by Nicaragua for Permission to Intervene,
30, 1C) Reports (1990), pp. 92, 136, para. 103. See also ibid., p. 125, para. 75

I
% o Judgment, 1CJ Reports (1992), pp- 351, 581, para- 371-

L f“"Pm, MN 71.
o ICJ Reports (2012), pp- 99, 106, para. 10.

™ lhid “Honal Immunities of the State, Judgment,

9 e - 109, paras, 18-9.

aG"’M:‘::,,}: hrase ‘jurisdictional link' is particuiar to intervention prOC_trdiﬂBS- The phrase as such was cornered

2, “"S”"f(TunisialLihya), Application by Malta for Permission to Intervene, IC] Reports (1. 98}), PP
%36 and ag adopted by the Chamber in Land, Island and Maritime Frontier Dispute, Application by

N
b Permission to Intervene, Judgment, ICJ Reports (1990), pp- 92, 133, para. 94.
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hesitations as to how intervention would cope with the ﬁmdament -
sent. Even if the Court clarified that intervention is a case of Sta[u[oprl.ncn.ple o
the question is not entirely moot. Beyondllts hlffOPiC interest, Consen, rleurlsflicrion‘;(;
requirement, at least as long as the Court will maintain the possibility £, ] tha'lm iy
intervene as a party.”*’ ird Stayg )
The issue of whether an intervening State requires a jurisdiction
controversial from the outset of the PCIJ. Article 62 is silent o ol
nexus is required between the would-be intervener and the parti ]urls‘_ilction
is there any cross-reference berween Article 62 and Article 36 op, the cOUrt‘sgin-on-'
(as there is, e.g., in Article 53).* In 1922, when Article 62 was drafteq, lhir:sdlction
an assumption that the Court would have compulsory jurisdiction and thae Was st
of establishing a jurisdictional nexus between an intervening State ang the aniluc'suon
not arise. An intervening State—like the parties—would automatically be subim‘:omd
Court’s jurisdiction. When compulsory jurisdiction was rejected in favoyr of the f)utbc
dictional provisions of Article 36 of the PCIJ Statute, the jurisdictional aspect of Al rinier
62 became contentious. The 1922 Committee of Jurists was divided over whether im:
vention was only available to those States that had accepted the compulsoryjurisdiqion
of the Court, or whether any State could claim it.2 Judge Anzilotti, for example, argyed
that if any State could request intervention: ‘States would hesitate to have recoyrse t
the Court if they had reason to fear third parties would intervene in their cases’ ¥ Tp,
President of the Court, Judge Loder, rejected restricting intervention to those States thyt
had accepted the Court’s jurisdiction as contrary to the Statute? and would not ake 5
vote on the proposal. The 1922 Rules of Court were silent on the need for any jurisdic-
tional nexus, as were all the subsequent Rules until 1978.
The failure to clarify the question of a jurisdictional link in the Rules of Court allowed
the continuation of two bodies of opinion. One was that Article 62 requires a jurisdic-
tional link between the intervener and the parties, the other thar this would be importing
into Article 62 a condition thar is not specified within the article.?® This view assers
that the only relevant conditions are those specified in Article 62 and acceptance of the
Court’s Statute incurs acceptance of the possibility of a State seeking to intervene. Tha
Article 62 was not abandoned along with compulsory jurisdiction was not due to o
sight or carelessness. It was a deliberate and calculated decision, as is made clear by I8
inclusion as one of the eight points raised for consideration in the Report of 27 Ocmb:
1927 by Mr Leon Bourgeois to the Council of the League.?! Indeed, John Bassett Mﬁ 2
hoped that in the absence of compulsory jurisdiction, intervention might ‘prove ©

- - un' aI‘
means of inducing governments, be they great or small, to come before the C0
thus enhance confidence in the institution.262

al nexyg has ]
whethe, ai '

hghly
€S to [hc llﬂ

B Cf. supra, MN 25-27.
»Cf infra, MN 120-127.
¢ Cf. von Mangoldt/Zimmermann on Art. 53 MN 54-57.

7 Continental Shelf (Tunisia/Libya), Application by Malta for Permission to Intervene:
Pp- 3, 14, para. 23,

¥ Preparation of the Rul

10y Repors

¢ of Court of January 30¢h, 1922, PCIJ, Series D, No. 2,p- 57 «
™ Ibid., p. 96. -
20 Pulay Ligitan, Application by the Philippines for Permission to Intervene, Sep- OP-
Reports (2001), pp. 630, 633, para. 9. ok
! Ibid., para. 10. n(

%2 Moore, “The Organ

L b. L Ret
isation of the Permanent Court of International Justice Colum
pp. 497-511, 507.
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. of whether a jurisdicti ‘ol s
l,csn.(’“ he l ,f fictional link is required between the intervening State 94
he partics to the case before the Court is connec o g Ot
A nis has also been controversi Aoet nected with that of the status of the
T ton as a part versial. Article 62 of the Statute makes no refer-
n 3 "c“[[(“ as « ar Or as ¢ s - .
e : C; the 1922 Rullcs 0); Cm:[l non-party, an apparently deliberate decision.””’
gl )0 ol — T silent on both issues, even if the drafters im-
~ Jatsome point intervention as a joint party, )
aned 8500 e Rules of C | party.* The controversy continued through
i Reion t f14 l'(\)/;"r that commenced in 1933, The discussion was based
W crrar’s reports o C et ;
o the Registrar® m?-n'ions of tl a(r:ch U_34 and June 1934, that of the Third Committee,
i the K‘ij";; | ' Lecti e oy oordination Commission. Intervention was discussed
 the Courls. tl. meeting :i)n 1 February 1935 and at its 51st meeting on 8 April
" S on n o H . . .
3. Most dlSCU‘SS' centred around the related issues of jurisdictional link, the status
. vening State as par - :
Jfan intervening X l])dry or non-party to the proceedings, and that of whether an
qervening Smc;‘]'as;j'“‘]‘;%m il[;pomt a judge ad hoc.*®® Despite all the discussions, the
pules of Court of 19 ! , 1946, and 1972 cast no further light on these questions,
In Fiji's request @ intervene in the Nuclear Tests cases, a number of judges had ex-

sed differing views on these matters in scparate and dissenting opinions.”® As sum-
_ized by Ambassador Quintana:

i arempted intervention in the Nuclear Tests cases . ... had so wide a scope that it was considered
by some a5 2 yeiled attempt to institute scparate proceedings between the third State and France,
her than a genuine intervention under Article 62.... The requests eventually lapsed, given that

4¢ Court found that the applications by Australia and New Zealand became moot, but as a conse-
quence of Fijis attitude the Court itself may have felt the need to adopt a stricter approach towards

267

95

imervention.

Consequently, Article 81, para. 2 (c) of the 1978 Rules of Court introduced the 96
sweeping and surprising i nnovation™2® that a State requesting intervention must indicare
oy basis for jurisdiction that might exist berween itself and the parties to the case. This
povision did not clarify macters for ‘[i]t is couched in nebulous language and one does
2ot know if it is simply a requirement for the information of the Court or a real pre-

rquisite, indispensable for the admissibility of intervention in 2 given case’.*® Far from
iehnitely establishing a jurisdictional requirement, the insertion of this paragraph in the

Rules had a preventive scope:
s it did in order to ensure that, when the question did arise in a concrete case, it would be
be necessary for its decision. Ac the same time the

npossession of all the elements which might

):a Teritorial and Maritime Dispute, Application by Costa Rica for Permission to Intervene, Diss. Op.
y’iﬂghuc, ICJ Repors (2011), pp- 4 14, 416, para. 9.
s & supra, MN 35,

f March 11th, 1

aboration of the Rules of Court 0 936, PCIJ, Series D, third addendum to No. 2,

plication by Fiji for Permission to
ibid., Decl. Dillard and Waldock,
Reports (1974), pp- 533-4 and

w Zealand V. France), Ap

¥, .

e N
'g-s A’M{kﬂr n— A I. L FranCE; <

n Tests (Australia v 531-2 and pp- 536-7;

ey
1 2¢, Decl, Onyeama, ICJ Reports (1974), pp- IC
orts (1974), p. 532 and p. 537 ibid., Decl. Jiménez de Aréchaga, 1C]

8, ibid, Det] by Barwick, IC) Repores (1974) pp- 532 and 538.

- C;::]m na, ICJ Litigation, p. 850 (footnote omitted).

iMagy [énmw Shelf (Libya/Malta), Application by lraly for
» I[;,-d | Reports (1984), pp. 71, 76, para. 32

.53
%
Diss. Op. Sette-

Permission (0 [ntervene,
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Court left any question with which it might in future be confroneed

- $in the light of the particylar ot 54 0 inge
decided on the basis of the Statute and in the light of the particyla, e

Circu"““"lccs (ann-;i{)n o,
In the Continental .S‘/;r{f(]‘il’}"l/M“Im) case, diverse views Were b "-wa\c_m
Applying, as usual, the Ockham’s razor’s principle, the preseny Coure :lr;'dlil
deliberately avoided for nearly sixty-two years to pronounce upon the ‘e, "-; reg Ceegg,
of a jurisdictional link requirement, considering it wiser 1o Postpone the (IL-(-(. :
would have no other choice. That was the case in the Zand Island any Mﬂtﬁ?mn uny;
Dispute case. Once the Chamber had determined that Nicaragua hag a 't‘gn”.' e Frorm},
might be affected by the decision, and a proper purpose for interventioy, i CTESE thy,
termine whether Nicaragua needed to establish a basis of jurisdiction bm.;c
the parties. Nicaragua did not claim a jurisdictional link, another ground
El Salvador. The Court had to weigh third State interests in intervention
the parties in their litigation. It was argued thar if a jurisdictional nexus
for intervention, partics could find their proceedings intruded upon by a hiyy
which could not commence proceedings against either of them. This could undcstf[c'
the requirement of party consent to the Court’s jurisdiction, cause delay and deter rs':‘ln:
from using the Court. However, if the Court required a jurisdictiona] nexus bcrwcena[:s
intervening State and the parties, it would reduce still further the likelihood of successﬁj
third State claims.

The Chamber determined, for the first time, that a jurisdictional link between
Nicaragua and the parties was not required for intervention as a non-party. Thus, the
Chamber considered that Article 81, para. 2 (c) merely allowed States ro indicate where
there is such a link, and ‘the use of the words “any basis” ... shows that a valid link of jur-
isdiction is not treated as a sine qua non for intervention’.*”* In reaching this position, the
Court based itself on the nature and purposes of intervention as incidental proceedings:

Cx )
l TCSseq 2

en it
of O'chclion
AGAINSE theg, of

is :

It thus follows also from the juridical nature and from the purposes of intervention that the exis:
ence of a valid link of jurisdiction berween the would-be intervener and the parties is not a require-
ment for the success of the application. On the contrary, the procedure of intervention is to ensure
that a State with possibly affected interests may be permitted to intervene even though there s no
e Be e . . 274

jurisdictional link and it therefore cannot become a party.

A different conclusion applies in case the third States seeks to intervene al Pm}z"
Through this distinction, the Court sought to mitigate the audacity of its ﬁndmg. on ;l;
absence of a jurisdictional link requirement, which it counterbalanced by a.ﬁndmgtt i
States may become parties to the proceedings, and are thus bound by the judgment
consent to the jurisdiction is established:

)
. Reports (198!
7 Continental Shelf (Tunisia/Libya), Application by Malta for Permission to Intervenc, IC] Repo

. 3, 16, para. 27. . Nagendr
PPm Continental Shelf (Libya/Malta), Application by Italy for Permission to [ntcrvcze- 5¢p30P ; bids
Singh, IC] Reports (1984), pp. 31 er seq.; ibid., Sep. Op. Mbaye, IC] Reports (198 )'ciim. ic) Rrwg
Sep. Op. Jiménez de Aréchaga, IC] Reports (1984), pp. 55 et seq.; ibid., Diss. Op- 5_2[:' Diss. Op: Ago'[)[isi
(1984), pp. 71 et seq.; ibid., Diss. Op. Oda, IC] Reports (1984), pp. 90 er seq- ! 11 :;:cq-: bids
Reports (1984), pp. 115 et seq.; ibid., Diss. Op. Schwebel, IC] Reports (1984), pp- 13

an

g4h
Op. Jennings, IC] Reports (1984), pp. 148 ef seq. ne, 1] Repor® &
¥ Continental Shelf (Libya/Malta), Application by Italy for Permission to Interven® erver®
pp- 3, 27-8, para. 45. ¢ Permissio wo In

* Land, Island and Maritime Frontier Dispute, Application by Nicaragua fo
Judgment, IC] Reports (1990), pp. 92, 135, para. 100.
4 lbid.
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L e y
o1 s Are lll.c'P:l:‘lll:s‘ l.n‘llf‘_l.(‘ [.iru.cn-.(lin;;s. and are bound by the Court's e [ decision
a0 y have .q.,n e o confer jurisdiction on the Courr 1 )|r id ROLT) S ’ ”f
; having lmuhnl} force as provided for in Article 5¢ it r.'hc case, the decision 9
L O0F (her state may involve itself in the proceedi ¢ ).) of the Statute. Normally, there-
E edings without the consent of the original
e

s dig[incnnn lnil“:?t‘fli intervention as a party and as a non-party has been always
_areds but m‘\:cr Cl“" .'.“ - In the Land and Maritime Boundary case, the full Court
r ed the Cham l)cri.s ;1lppmach and held that the juridical nature and the purpose
ihe P“”“‘d"rc preclude the need for a jurisdictional link between the third State and

Al

P r'-‘nics:

100

nerarys the proncdurc of intervention is to ensure that a State with pussihly affected

0

On [hc ) . ' '
s > Pffﬂlltzt::j to intervene even though there is no jurisdictional link and it therefore
_not become a party:
In rh!‘.f"’i-‘di" sional Immunities of the State case, the Court simply noted that ‘since Greece
. oo e e 10 IEtervcne as a non-party’ there was no need to establish any
| basis in the case.2’

idictiona

The duality of status has had little practical consequences, since there was only one re-
tervention as a party. In the Territorial and Maritime Dispute case, Honduras
; he permission to intervene as a party and alternatively, if that request was
o acceded 0, 35 3 non-party.”’® In the former case it asserted jurisdiction on the basis
£ the American Treaty on Pacific Settlement, Article XXX1,2”” to which itis a party as
+<] 25 Nicaragua and Colombia. The Court confirmed that ‘the status of intervener as a
ray requires -« the existence of a basis of jurisdiction as beeween the States concerned,
4 validity of which is established by the Court at the time when it permits interven-
such a basis of jurisdiction is not a condition for intervention as a

101

marily SOUg

ion. However ...

. 2280
..JH'PZJTY-
By not insisting on 2 jurisdictional link for intervention as a non-party, the Court has 102

emoved at least one hurdle for third States seeking intervention. ‘This approach has clari-
fed the protective and informative nature of the procedure and—at least theoretically—
fclitated a request for intervention by a third State in the face of objections by the
uries, On the other hand, the maintenance of the theoretical possibility for a State t©
iervene as a party creates confusion and appears to be the only logical reason why para.

1(¢) of Arricle 81, has not been amended since 1990.

ICJ] Reports (1999), pp- 1029, 10345, para.

. \bid, p. 133, para. 95.
Intervene, 1C] Reports (2001), pp. 575,

15, ;.,(I;”d‘f'{d Maritime Boundary, Order of 21
LR w Ligitan, Application by the Philippines
n 1 Paras, 35 -G.
1y R{undm‘"’”ﬂf Immunities of the State, AP
0 90 (2011), pp. 494, 502-3, para. 31
) “Miorial and Maritime Dispute, Application by Honduras
Iy ’PP- 420, 43l. para. 23,
o Apil 1948, 30 UNTS 55.
yyy “Mritorial and Maritime Disputes Application by H
*PP-420, 432, para. 28.

Ocrober 1999,
for Permission t©

plication by the Hellenic Republic for Permission to Intervene,

for Permission to Intervene, 1C) Reports
onduras for Permission to Intervene, 1C] Reports
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V. Evidentiary Requirements
1. FEvidence and Standard of Proof

All the versions of the Rules of Court sincc‘19.-7_2 haw.: required ap imervene” |
documentary evidence attached ‘to the :lp.p]lc.anon to mterv.ene,zsl Article g; 0 lig e
the 1978 Rules of Court states: “The ilppllcﬂt,l()n shall contain a Jjg of the do’cf::l o
support, which documents shall be attach'cd.. . e,
Some parties have argued that the application to mtt?rvenc Wwas not ip
the Rules of Court because of lack of documentary evidence in SUPPOIt of g, ai%:nh
of a legal interest.?® The Court has responded that since the Stage seeking 5
bears the burden of proving the conditions required by Article 62 apg Rule g; - -
thar State to decide which documents to submit.*® 1t
Paragraph 3 of Article 81 has an evidentiary scope, but its incidence Upon the ydy;
bility of the request is undeniable.”® Consequently, the Court held that; o

Interygn,

The evidence required from the State seeking to intervene cannot be describe
mary at [the admissibility] stage of the proceedings, because, essentially,
the existence of an interest of a legal nature which may be affected by the

d as restricted o sum.
the Stare Must establjp
decision of the Coyr s

The standard of proof may be difficult to meet because a request for intervengipp is
necessarily speculative, for neither the third State nor the Court can know at this prelip.
inary stage what the outcome of the main proceedings will be. The wording of Article §)

suggests that the third State should not be put to a high standard of proof. In the Land
Island and Maritime Frontier Dispute case, Nicaragua asserted that it need show onlya
‘provisional standard of proof’, an assertion rejected by El Salvador and Honduras. The
Chamber held that the State requesting intervention bears the burden of proof* and
that it must ‘demonstrate convincingly what it asserts’.?7 It simultaneously stressed the
subjective wording of Article 62, and required the intervening State to demonstrate

its satisfaction an interest that according to the Statute it has only to consider “may” be
affected, not that it will or must be affected’,2

! Art. 59 of the 1922 Rules of Court; Art. 64 of the 1936 and 1946 Rules of Cours; Art. 69 of the 1772
Rules of Court. sl

2 Indonesia made this argument in the Pulau Ligitan case, Application by the Philippines for Ite.rmml' e
Intervene, ICJ Reports (2001), PP- 575, 587, para. 27; as did Nicaragua in the Territorial and Mannmg"?
case, Appli-cati_on by Costa Rica for Permission to Intervenc, ICJ Reports (2011), pp. 348, 362, Parch Repot®

3 Territorial and Maritime Dispute, Application by Costa Rica for Permission to Intervene, ] ene, IC]
(2011), pp. 348, 363, para. 48; Pulay Ligitan, Application by the Philippines for Permission t© =S
RCFDITS (2001), pp. 575, 587, para. 29,

"“_ In‘ its judgment in Territorial and Maritime Dispute, the Court analysed this requiren
hcacfmg The Evidence in Support of the Request to Intervene’, while at the same time insisting u
I:n_lt it the Court analysed it in relation with the necessary dcg:rcc of specificity of Costa Ricas o permisi®”
with the substantive requirements ( erritorial and Maritime Dispute, Application by Costa Rica 1of

to Intervene, ICJ Reports (201 1), pp. 348 362-3
¥ Bbid, p. 363, para, 49. + paras, 44-51. o
¢ Judge Oda has ex

jon 1o

ent undef e

pon irs‘imP“;
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5 10 Written Pleadings
5

b ances for a State to meet this accommodating standard of proof are also dependent 107
Th¢ .,mwlcdgc of the ‘“S‘ and outs of the main case. From the outset, the question of the
on I:, o which thc. Court’s records s..hould be open to inspection or kept secret was hotly
“:ﬂl‘{' especially in thc.cnntcxr of intervention.* There are opposing tensions between
« nciple of intervention and the principle of confidentiality.”” A government cannot
Ihci an informed decision whether to request intervention unless it knows the basis
. arties’ Casc. However, the parties to legal proceedings may scck to maintain the

ey Of their arguments and documentation, for as long as is compatible with public
Fn‘iédings before the Court.
F“’_lfhe first Rules of Court favoured access to the parties’ documentation. Article 38 of 108
31922 Rules of Court stated:

)4

l\

- Court Of the President, if the Court is not sitting, may, after hearing the parties, order the
- rar to hold the cases and counter-cases of cach suit at the disposal of the government of any

e which is entitled to appear before the Court.?”!
el

This Rule privilegcd third States over the parties. Its object was described as being to assist
,Ste in determining whether it has a legal interest in the proceedings within the terms
f Article 62 and to assist a State wishing to intervene in framing its request.””?

Article 44, para. 2 of the 1936 Rules of Court allowed the Court (or the President if 109
e Court is not sitting), ‘after obtaining the views of the parties’, to decide to allow the
Registrar to hold the documents of the written proceedings in a case at the disposal of
e government of any member of the League of Nations, or any State entitled to appear
before the Court. Article 44, para. 3 then stated:

The Court ... may, with the consent of the parties, authorise the documents of the written pro-
ceedings in regard to a particular case to be made accessible to the public before the termination

of the case.”?

This Rule ensured that the parties were able to put their views about third State access to
their written proceedings and created no special procedure for a State desiring to inter-
wne. Article 44, para. 2 was amended in the 1945 Rules of Court to spell out that the
witten proceedings’ of a case comprise the ‘pleadings and annexed documents’ and to
nake it applicable to members of the United Nations and States entitled to appear before

the ICJ. It was renumbered as Article 48 in the 1972 Rules of Court.

k)
" Moore, supra, fn, 262, p. 507.
Judge Weeramantry identified the opposing imperatives in the following terms:

There . g -
182 tension here between the principle of intervention and the principle of confidentiality,
N cases shue oyg 2 legitimate intervention by denying the intending intervener the information necessary for it to

oyl - N :
ulate jgg intervention. The discretion of the Court must therefore be very carefully exercised, especially when the lack
excuse for what might be a belated intervention. An intervener’s

dent upon a knowledge of the pleadings of the parties. The mere
he full information it might require.

for the latter may in

) ﬂi‘g‘c of the parties’ pleadings is offered as an
. Padings could in certain cases be heavily depen
(P of the special agreement would not give the intervenient t
R:boqt:';;[—)"ﬁ!m, Application by the Philippines for Permission to Intervene, Diss. Op. Weeramantry, IC)
m p “001), b, 630, 650-1, para. 44).

m Ules Ofcoun PCIJ, Seri
A g , Series D, No. 2, p. 569.
™ b The anan;ln: Court of Internasional Justice, its Constitution, Procedure and Work (1925), p. 104.

). Seties D, third addendum to No. 2, pp- 994 1009-

ICation
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Without being specific to intervention, Ar.ticic 53 of the 197g Ruleg of ¢y
third State to seek access to the parties’ pleadings: Ure a"""fsa

The Cour, or the President if the Court is not sitting, may at any
:] -

views of the parties that copies of the pleadings and documens 4

a State entitled to appear before it which has asked to be furnish

time decide, after g,
nnexed sl p, i M,
ed with gy}, COpie

Article 53 of the Rules of Court reiterates tl.mt the
the parties before deciding whether to allow third ?ta,t
of the case. The article does not state that the parties
appears that they are. No party Ol)J'ﬁC-t‘fd o _thc release of Plcﬂdings in the Nuc ,,:c;,‘ir
cases and Fiji received them (along with various other States that did noy Seek in, .fﬂs
tion). Malta’s, Traly’s, and the Philippines’ requests for pleadings were Tejecteq aﬁencn.
Court had ascertained that at least one of the parties objected, Nic‘"ﬂgua, E €r the
Guinea, Costa Rica, and Honduras received the pleadings of the parties in the
cases before filing their requests to intervene, 2%

Finally, Arricle 85, para. 1 of the Rules confirms th
not have a right to access the pleadings. It provides
request to intervene accepted has access to the pleadin
contrario that until that point, an intervening State h
State under Article 53 of the Rules,

Lack of access to the parties’ pleadings makes it diffy
tion to frame its application. Malta argued that
in specifying its purpose for intervention was t
pleadings. Withour the pleadings, it could onl

have been submitted by the parties. The Cour
point of concern in at least some

Court myg; ascertaip, the
A

€S access to the Writte ¢

views are determinative I "

quatorjy)
ir fe&pcctivc

At a state seeking rg interyen, dogg
ndeed that a Sgage that ha g it
gs in the case, Thjs makes

it clear 4
A5 Mo greater rights thap

Ny other

cult for a Stace requesting interye.
at least one reason for its lack of precision
he refusal 1o grant it access to the parties
y speculate on the arguments that migh;
t did not answer this complaint. It was;
of the separate opinions that Libya and Tunisia had not

pped by its ignorance of the exact scope of the claims.™
the Philippines argued that it suffered a handicap in
not having access to the parties’ pleadings. Without them,
aties were to be relied upon by the parties.?* The Cour
ng in the Rules or its practice thar makes ‘an inexticbk

to pleadings and an application to intervene or ‘that the re-
quirement of the timeliness ¢

: . . ade
f the Application for permission to intervene may be “‘rbe
conditional on whether or not the State seeking to intervene is granted access (0

responded thar there js nothi

M Land, Iifand ang Maritime Fropgipy Dis s . Permission to Intene
- ‘Pute, Application by Nicaragua for Perm ot
];':dgmem' ICJ Reporrs (1990), pp. 92, 98, para. 13; Land and Maritime Boundary, Ordet of Zilgd
)igfolﬁ{ R‘P“_“‘ ([9199), PP- 1029, 1035, paa, 17; Territorial and Maritime Dispute, f\PP]_‘a?;; Hondur
ermission ro ntervene, IC) R, . ibid., Application
for Permission ¢o Intervene, ICJ R, ) Reporss o1, PP- 348, 354, para, 10; jbid., App

g _ ports (2011), Pp- 420, 426, para. 6. 0d1d
" " Continental Shelf (Tunisia/Libya), Application by Malca f(?r Permission to Intervene, Sep- O

cg::‘)rls (1981_1?:'PP. 23 et seq; ibid., Sep, Op. Schwebel, PP- 35 et seq. (2001)
590, par ;9 ‘&rtan, . Philippines for Permission to Intervene, ICJ RFPOHI: d had
m t;1 ep l:;ldi;; Judgs Oda saig ! ‘whole procedure’ (including thac the l‘hilippl"“‘.l :e ral
orone Eim as &S and that Malaysi, referred 1o jis Pleadings in its written observations an 001). pF-

A . (2
619-20, pary. 1o nfair to the tntervening State’; ibid., Diss, Op. Oda, ICJ Reports

pp- 57
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297 N » gecki i
+ 297 A State seeking to intervene that |
- ¢ that has had access to the pleadings is better

ading®* : s e
A . comply with the requirements of Article 8] of the Rules

il
ple

}

i
Procedures for Considerati
E eration of a Request to Intervene

he rocedures for c.nnmdcmnon of a request to intervene are identical for the two forms 115
tion (Articles 62 and 63) and the Rules of the Court deal with them in the

jons (Articles 83 and 84). The Rules have been refined SiI‘ICC 1922

f the 1922 Rules of Coure stated that: .

finterven
szc I‘)TO\'.'S
\ﬂi{lf 59 0

wh application Sh“n be "““‘Cdiﬂfd)-' communicated to the Partics, who shall send to the Registrar
p ohservations which they may desire to make within a period to be fixed by the Court, or by the
:;;dent. should the Court not be sitting.**

121926, these procedures were amplified to allow for oral proceedings. A new paragraph
s added to Article 59 of the Rules, which stated:

ch observations shall be communicated to the State desiring to intervene and to all parties. The
intervener and the original parties may comment thereon in Court; for this purpose the matter
4] be placed on the agenda for a hearing ... The Court will give its decision on the application

2 the form of 2 judgment.
ntested, the President, if the Court is not sitting, may, subject to any
Court as regards the admissibility of the application, fix, at the request

time limits wicthin which such State is authorised
cases. These

¢ of which

I the application is not co
sheequent decision of the
£ the State by which the application is made,
+§le 2 case on the merits and within which the other parties may file their counter-

e limits, however, may not extend beyond the beginning of the session in the cours

b case shall be heard.*”

These provisions were not amended in 1931. In 1936, Article 59 of the Rules was

umbered as Article 64, with some rewording and breaking up of the provisions into
of the 1936 Rules of Court essentially

umbered sub-paragraphs. Article 64, para. 3
dterated the position of Article 59 of the 1922 Rules. It required the application to
end their observations in writing to the

¢ ommunicated to the parties, who had to s
or the President if the Court is not sit-

tgistrar within time limits specified by the Court,
g Article 64, para. 4 required that the application be placed on an agenda for hearing.
Bearticle clarified that ‘if the parties have not, in their written observations opposed the

»lication to intervene, the Court may decide there shall be no oral argument.. Article
4 para. 5 reicerated that ‘the Court will give its decision on the application in the form

f2judgmenc 00

116

“?' .
rq ':'f" ICJ Reports (2001), pp. 575, 585, para. 22.
" “FZF Court, PCI, Series D, No. 2, p- 573- No. 1, 15t edno pp- 3357

 oosed Rule " ies D, No. 1, Istedns PRe=s 2 ° ,
m _ld]uring the tra'va . toires of the 1926 revision of the Rules of Cuurt_. .tllc Regls.trur' pmpos:cd
oder 10 ol im::xaprepi "[”tic ocedure adopred in connection with Poland’s intervention in the 5.5.
l“m' o cag, Apicle 53‘(‘)’;}[}1‘5 Rul])CS should be amended by adding the following sentcncc:d’[hc Coure
S decigon on the application in the form of 3 judgment’s and this proposal was n:ioprc - Tt was in-
:f"‘z;:{:d into Article 59 of I:l[:c 1931 Rules of Court and rerained in the 1936 (Art. 64), 1946 (Art. 64) and

“69) revisions.” (G Yearbook (2014-2015): P- 97)-
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117 Article 64 of the 1945 Rules of Court largely reiterated the sam
from a new sub-para. 4, which required the Registrar to transmig
cation to intervene to members of the United Nations and ¢ oth
appear before the Court. This new provision required the renum
paras. 4 and 5 of the 1936 Rules of Court as Article 64, paras,

€ pr

P .occd“'es, 2
COpies of, caPl]r(
er i
b Stares fnmlpcf :
ering of 4 . Ul

5and g of ::tlt 64,

Rules of Court. . € logs
118  The 1978 Rules of Court are more detailed with respect 1o the Procedue,
lowed when a State has made a request to intervene. They are spelled oy . At:)-be fol.
t
and 84. Icles g3
Article 83
(1) Certified copies of the application for permission to intervene under Arricle 6
Statute ... shall be communicated forthwith to the parties to the case, which hallt 'of _!hc
to furnish their written observations within a time-limit to be fixed by the Coun ot 1;1\1ttd
President if the Court is not sitting, (2) The Registrar shall also transmj by the

t copies to:
(a) the Secretary-General of the United Nations;

(b) the Members of the United Nations;
(c) other States entitled to appear before the Courr;
(d) any other States which have been notified under Article 63 of the Statute,

Article 84

(1) The Court shall decide whether an application for permission to intervene under Article 62 of

the Statute should be granted ... as a matter of priority unless in view of the circumstances of
the case the Court shall otherwise determine.

(2) If, within the time-limit fixed under Article 83 of these Rules, an objection is filed to an appl-
cation for permission to intervene, or to the admissibility of a declaration of intervention, te
Court shall hear the State seeking to intervene and the parties before deciding.

The former requirement that the Court give)ts decision in the form of a judgment wxs
deleted in the 1978 Rules of Court,>! giving the Court discretion in the form of its deter
mination. In practice, the Court decides by a judgment, when one of the partics Dbjfmd
and hcarings were organized, and by an order when no such objection was raised. ™ \
Objections by either or both of the parties to the application to intervene in thef
written or oral observations are given full consideration but are not determinative of ¢
outcome. Article 62, para. 2 specifies that it is for the Court to decide upon a'req::‘;j
intervene, which is in accordance with for the principle of statutory j“mdim?n : iie
the ‘sound administration of justice’.*** Even if an objection from either party I?O[dm
- terminative, Article 84, para. 2 of the Rules requires the Court to hold a '.“fa,"ng.i?on in
circumstance. The hearing is sometimes necessary to set out clearly the partes Pm:'hethcr
relation to intervention. It may be unclear whether a party is in fact objecting or;\,m X
it is just putting forward its views. In the Land and Maritime Boundary C=1-s:i"i: ;ill in
written response stated that whether or not the request to intervene is 3P [CGuincn red
Nigeria's view make no difference to the legal position of Nigeria'. Equatorial  had 1
this as making no objection to its request, but Nigeria argued that Cﬁmm‘z‘, king
represented Equatorial Guineas position with respect to whether the latef

119

30
30
303

IC] Yearbook (2014-2015), p, 97
Ibid., p. 99.

Cf. supra, MN 25-27. Judgme”

3 » i .
Tervitorial and Maritime Dispute, Application by Costa Rica for Permission © e
Reports (2011), pp. 348, 358, para, 25,

~

10
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‘ as 4 arty or as a non-par
.fcr"cnﬂon d X he  BArtR The Court found th
i a obiccted to the request o intervene as
Nig¢ ¢ were held to consider Equatorial Guin

at neither Cameroon nor

A non-party intervener and no oral pro-

. cas (s . 05

@ cen, the parties’ express their objecti puccesl) request o insérvened
e ?f}’ are met, which necessitar EJ)CCtIOn by contesting that the conditions for 120
L hill ’ €s substantial d L
issibt Y . @ tial developments. In the Zerritorial and

WP o Dispute €ase, Colombia did not object p

g Honduras. In contrast, Ni to thF request to intervene by cither
(os™ Rica ° aést satishied. th » WNicaragua considered that neither Costa Rica’s
qof H"ndu.ms - d Ni the requirements of the Statute and Rules of Court.**
fpe Court l“f‘“’l’““c A l]C:r'aguas response as an objection to the requests to intervene
ol oral hearings were fi¢ (‘;“ consecutive weeks in October 2010. In the Jurisdictional
atities of the State case, Germany asserted that it did not ‘formally’ object to Greece's
olication for per::111351f)n t.o intervene. It nevertheless drew the Court’s attention to ‘cer-
., considerations which lt.considcred indicated that Greece’s request did not comply
sith the requirements of Arncl'c 62.”7 The Court determined not to hold oral hearings
o consider the request but decided that Greece should be given an opportunity to com-
caton the Parties’ observations, and that they in turn should be able to submit further

1 308
griteen observarions.

G. The Status of the Intervener

| The Distinction between Intervention as a Party and Intervention

2s a Non-party
The status of an intervening State as a party or non-party’® to the proceedings has been 121
sother poine of uncertainty since 1922. Itis closely connected to the appreciation of the
eitionship between the third State and the parties and to the question of the jurisdic-
iond link.3*® In the Advisory Committee’s introduction of the procedure of intervention

1922, three positions were identified:

1[third] party may wish to take sides with the plaintiff or the defendant; a [third] party may claim

enzin exclusive rights; or a [third] party may request thar one of the two requesting States should
vibdraw on the ground that it is not the real dominus of the right which it claims. In this latter
Geintervention tends to become exclusion, but as a rule a State is content to take joint action with

e of the parties: should this be allowed?’"!

this question in the affirmative, provided 122
the first draft of the 1922

lhThe Advisory Committee of Jurists answered
¢ conditions of what became Article 62 were met. However,

: L“"d“"dMaﬁﬁm, Bauna'my. Order of 21 October 1999, IC]J Reports (1999), pp. 1029, 1034, para. 11.
% Ferritoria) and Maritime Dispute, Application by Costa Rica for Permission to Intervene, IC] Reports
Ay, PP- 354-5, para. 13; ibid., Application by Honduras for Permission to Intervene, IC] Reports (2011),

el 427
w ' para, 13. . . -

Misdictional Immunities of the State, Application b};) fhc I;I)cl(l;rmc F;?::]E tf;JornI’crmlssmn to Intervene,
object eece :

N !6,1.;6 (2011), pp. 494, 496, para. 5. lraly did not

» ! P' 496' ara. 6. « . s ] « . 3
;%;fh Concepe opfa non-party intervener has been variously described as a participant’, or a quasi-party’.
By, B: the concept of a non-party intervench calling it ‘ludicrous to accept the existence of such an en-

3 L' Jla.'a “983)' P 95.

g4, MN 77. ,
LI Ad T of Mr de Lapradelle, Chairman of the Drafting Committee, Procés-Verbaux of the Proceedings

"oy Commitree of Jurists (1920), p- 745-
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here Article 48 stated thar the i:1tewenf:r ‘shall take part in

Rules of Cc')urt. o was rejected and the adopted Article 59 of the Rules ,  Progegy
ings as.a joint Pj.r (;-ythc subsequent revisions of the Rules of Court c]arify Cither si entq,
the point. _Nof 1nin under Article 62, or the rights and obligations of il € Stay
ol l‘n;cm;ars %rom the discussions on the various modifications and am:“
o ks s he P e e he s s e e oy
the case, in its own right or in support Ofo.“e 9 thL original parties. | to

Neicher the PCIJ nor the IC]J had to decideont ese points u-nnl l\.hca,a
intervene was accepted in the Land, Island and Mm::tzme Frontier Dispute
of making a definitive choice on the status o.f thf? lnlt)el'vcner,.the Char.nber COnsecrageq
the two possibilities. Thus in case law, the distinction between interventiop 32 party gy

intervention as a non-party appeared:

gua
asjre Uest
14
Case Mo

[A] State which is allowed to intervene in a case, does not, by reason only of being an ey
become also a party to the case. It is true, conversely, that, provided that there be the necfisar:
y . y
consent by the parties to the case, the intervener is not prevented by reason of that stagys From il
: 15
becoming a party to the case.’

Paragraph 99 of the judgement is all but clear. In the first sentence, it seems (o oppose
intervener and party, but the second sentence advances the opposing view, according
which the intervener may become a party, with the parties’ consent. The Chamber added
that such an intervener ‘may ask for rights of its own to be recognized by the Court i
its future decision, which would be binding for that State in respect of those aspects for
which intervention was granted’.*' Thus, according to the Chamber, three characteristics
distinguish intervention as a party from the normal form of intervention: first, the parties'
consent; second, the possibility for the third State to ask the Court to adjudge its claims;
and third, the binding effect on the intervener of that part of the judgment on the merits
which answers to its claims. Each one of them seems to run contrary to the essential char-
acteristics of intervention.

The reintroduction of the parties’ consent as a condition of admissibility of interven-
tion runs contrary to the principle of statutory jurisdiction and the firm consequence that

intervention needs not a jurisdictional link 3" Moreover, intervention as a party secms

to be at the free choice of the third State, who must specify in the application whether it

intends to intervene as a party or as a non-party. Still this is precisely the hypothesis whifh
thfe Chamber of the Court sought to neurtralize in Land, Island and Maritime Frontier
Dispute case. In its Applicarion, Nicaragua declared that ‘intends to submit itself ©0 ¢

" Cf supra, MN 3536, w
Elaborari f o No. =
1943, pp 26“;138'0 the Rules of Courr of March 11th, 1936, PCI]J, Series D, fourth addendum ¢
3

" See the summary of vi I Permi
Intervene, Diss, OP-agdZ.‘;g:ll:y Judge Oda (Pulay Ligitan, Application by the Philippines for

5 Land, lidand and Marisi ports (%001). PP- 609 et seq.). o Taene®

X ; o
Judgment, 1CJ Re orts (1990 “pute, Application by Nicaragua for Permissi
316 ]bid., p‘ l3l;‘ para. )’ pp‘ 92! 134'-5; para. 9( N ]n!‘nfﬂ

. L : it
ICJ Reports (2001), op. 5 99 Pulau Ligiap, Application by the Philippines for Permissor as fof

dur
75, . S ..y HondY!
ermission to Intervene, [CS] [ig:;rf::‘?z (3151’) Territorial and Maritime Dispute, Application y R for

g ot
P‘:'“_‘i&‘iion to Intervene, IC PP. 420, 432, para. 28; ibid., Application by

" Cf supra, MN 91-1012,Rc ports (2011), pp. 348, 361, para. 39.

ssion 1©

4]
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ding effect of the decision to be given’. The C}, b
b= reasoning: amber
oW e
il

opposed to this statement the

. eof yes judicata does not operate in one directio
[h‘*ﬂnund by the jUdgmcm' it becomes entitled €qua
[y,uf he other parties. A non-party to a case before ¢ |l1
G cown unilateral act place itselfin the positi
gainst the original parties.'® siti

l'I‘ only: if an intervener becomes a party, and is
Y to assert the binding force of the judgment
¢ Court, whether or not admitted to intervene,
A nta on ofa party, and claim to be entitled to rely on

e os_siblhry g“’c"l:‘) d[;C e .Statc to put forward its own claims comes at odds with 125
” qifaions PUt ;’" . cdo ]i‘-‘Ct f.)fmtcrv?ntion, which must not aim ;lt introducing a new
e or purtmfih 0':“"“ the third State’s claims 212 Finally, recalling the binding effect of
1 udgment on Tehmgw €ner as a party is tautological, since Article 59 of the Statute ap-
;]ics 0 all parties: ¢ ) hamber seemed to interpret this principle @ contrario and reached
e um’foaCd c<?nclu310n that the judgment on the merits could not have any binding
::‘1.'('5 owards the m.tcrvcner as a non-party: ‘the right to be heard ... does not carry with it
;heobfigation of being bound by the decision’.* Thus, the Chamber confined the binding

futothe res judicata hypothesis, and considered that Article 59 of the Statute proscribes
sysuch effect towards a non-party:
on which intervention was granted, as stated in paragraph 102 of the 1990 Judgment, were

uld not, as intervening State, become party to the proceedings. The binding force of

for the Parties, as contemplated by Article 59 of the Statute of the Court, does
£ 32

I

[he terms
pat Nicaragua WO
he present Judgment
ot therefore extend also to Nicaragua as intervene

This conclusion was criticized by two out of the five members of the Chamber.*** More
crally, the view has been expressed that a third State cannot be allowed the benefit of
wenention without some corresponding commitment, a matter of some concern to the
uttin the Continental Shelf (Tunisia/Libya) case.*®’ Finally, this conclusion is at odds with
ide 63 of the Statute, under which the intervener is partially bound by the Court’s judg-
wnt, without becoming a party to the proceedings.”*

In reality, the Chamber’s argumentation tends more to establish a simplified form for 127
¢ introduction of a new case, between the parties and the third State, which would

low the latter to make its own claims. Despite the Chamber’s denegation,?” interven-
ernative to the joining of cases, provided that the

essentially the same and that the parties’ consent is

126

mas a party comes close to an alt
bject-matter of the dispute remains

L: Land, Island and Maritime Frontier Dispute, Judgment, IC] Reports (1992), pp: 351, 610, para. 424.
o, & supra, MN 77-83.
Land, Iland and Maritime Frontier Disputes
n: 4214,
. lbid, p. 609, para. 421 and p. 610, para. 424.
:: Land, Fland fm;a }l/farit::tt [;'mnrferPDispurt, Judgment, Decl. Oda, IC] Reports (}992) 4y 619-20
%. Op. Torres-Berndrdez, ibid. pp. 629, 730-1, para- 208. As summed up by Quintana, Tudge Oda
' ’ T his view Nicaragua would certainly be bound by those parts of the
and judge ad hoc Torres Berndrdez,

admitted to intervene :
ghts without correlative obligations,

¢ there cannot be ri
Article 63." (Quintana, /CJ Litigation,

Judgment, IC] Reports (1992), pp- 351, 609-10,

e concerning the matters on which it was

g - CPRFate opinion in which he contended that ther p

1§ "8 2 paralle] to the legal consequences of intervention under

h9?:-900),

5 Cf E{*Pwn/ocn A SOMNSBE7.

5 ,J Miron/Chinkin on Art. 63 MN 62-67 : .. 4
Mervene o ; he purpose of protecting a State’s “interest of a legal

» "ervention under Article 62 of the Statute 1S fo; ;:cpalrrfady & cablished berween other Seates hamcly

“’-'Je
thay ! .
4 Might be affected bya decision in an exjstin
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. ding is correct, then the status of the intepy
red. If this understan " ener 5
;icrl:i[y any distinct meaning. As Judge Abraham put it: a Pary e

In reality, it follows from that Judgment nlrlfidf?;eﬁ;]!:}?‘?z‘;rf 0':{ the' Merigs deliyey,

same Chamber in the same €asc ... that a t_ll,r > aowed to interyen, asqp, ) e
f intervener on receiving that authorization, but purely anq ¢ Pary dos
the proceedings are no longer between two partie ‘mply thay o¢

: oment, s, but b
a party. From that m ‘ LI i
:usd there is no intervener. In short, the third State uses the application for Permisgion

ioi ines, not as an intervener—which is the oM 1o iy
vene as a way to join the proccedmg 3 usual Oblcct o ;

- 326 "
application—but as a party. .

not acquire the status o

tn [h!et‘

This view is nonetheless minority and the Court has maintained the dualiry of sty
H 1 H : ") R
Honduras’ unique attempt to intervene in the Territorial and Maritime Dispute case .
H 328 A ein
rejected on account of the lack of a legal interest,”*® the Court did not further Clrif
4

scope of this distinction.

II. The Procedural Rights of the Intervener

The procedural consequences of a successful request to intervene were first specified iy
Article 65 of the 1936 Rules of Court. The Rules were minimalist and dealt only with he
filing of memorials and counter-memorials. Article 65 stated that ‘if the party intervening
expresses a desire to file a memorial on the merits’, it may do so within time limits fixed
by the Court and the parties may file counter-memorials also within fixed time lims.
Article 65, para. 2 of the 1936 Rules repeated a provision introduced in Article 59 of the
1926 Rules of Court that provided for a particular situation where the Court has not
decided upon a request to intervene, and the parties have not objected. In such a case
the President may, if the Court is not sitting and ‘without prejudice to the decision of
the Court on the question of whether the application should be granted’, and determine
time limits for the intervening State to file a memorial on the merits and for the parties 0
respond.*? Article 65 of the 1946 Rules of Court repeated Article 65 of the 1936 Ruls
of Court.

Article 85 of the 1978 Rules of Court is more detailed about the consequences of int™

vention but make no reference to the effect of the judgment on the intervener Article
85 states:

(1) Ifan application for permission to intervene under Article 62 of the Statute is graﬂ“‘:s’
the intervening State shall be supplied with copies of the pleadings and docume?

;ncWP‘m"

i _ . c

th:1 par;ms 0 the case. It is not intended to enable a third State to tack on a new case, ©0 !accomm L decideh

an ls(;)bmvc its own claims adjudicated by the Court. A case with a new party, and new lssucst a(i:wﬂ’i “

wm:1 y €anewcase.... As the Court observed in 1984, ‘There is nothing in Article 62 to sugges mdr&l'“ﬂ}f
1[:;\ :: : :Ils Zr(x) al;cmatwc means of bringing an additional dispute as a case before the Court—2 n::y

icle : ute as - X
of the Statute—or as a method of asserting the individual rights of a State not p gt
sy fr

cl
ICjLaRZd, Island and Maritime Frontier Dispute, Application by Nicaragua for Permission © lnlt':;sn
S ports (1990), pp. 92, 132-3, para. 97, quoting Continental Shelf (Libya/Malta), Applt
rm s;l‘on. o Intervene, ICJ Reports (1984), PP- 3, 23, para. 37.
AbgE :rrtltorxal and Maritime Dispute, Application by Honduras for Permissio
raham, CJ Reports (2011), Pp- 447, 452, para. 18
s 4P MN 91102, ‘
Cf supra, MN 1.

329 '
1bid., and already Are. 59 of the Revised Rules of Cour, supra, fn. 299.

55
o to Interven® :
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4 and shall be entitled to sulym; ,
ﬂnncxfj by the Court. A further rl-lbmlt_ A written statement within a time-limit to
xed O me-limit shall be fixed within which the parties

l‘f ﬁ d ac) f‘ .
) so desire, furnish their we
. if chey ’ their writen observations on that statement prior to
these time-limits shall be fixed by the

11'“ - H
proceedings. If the Court is not sitting,

e I
[hcﬂrﬂ
sident fixed
. e-limits fixed according to ¢}
¢ ime g to the precedin i
) The 5 . g paragraph shall, so far as possible
’ mincld" \vuh. those already fixed for the pleadings in the E’lsc , d ’
JThe incervening State shall be entitled, ase,
A

Y pmitits observations with respect to th

Jn the Land, Island and Maritime Frontier Dispute case, the Chamber, mindful of the 131
ot that this Was th‘_: first successful claim under Article 62, discussed the procedural
:L;hts of an i““‘“_'e"mg State. It emphasized that the interveners procedural rights do
o correspond with those of the parties.* Thercfore ‘the intervening State ... does not
quire :}‘118 rights, % become‘ subject to tl.le obligations, which attach to the status of
oy Interestingly, at this stage of chis reasoning, the Chamber did not make the
iginction between intervention as a party and intervention as a non-party, and this
ufirms the hypothesis according to which the intervener as a party has the status of a

in the course of the oral proceedings, to
¢ subject-matter of the intervention.

W

A‘n)' intervener has the right to be heard, through submission of a written state- 132
sent and participation in the hearings. The intervening State must comply with the
e limits set by the Court. Article 85, para. 3 of the Rules allows the intervener to
¢ heard by the Court or Chamber only on the subject of the intervention, not on
e case as a whole. This is the logical consequence of the requirement according to
hich the application for permission to intervene shall set out the precise object of
mervention.®?

Other consequences of intervention are not spelled out in Article 85 of the Rules.
% composition of the Court to determine claims of intervention has been the subject
fagument. One issue is whether an intervening State can appoint a judge ad hoc
11922, the PCIJ rejected a proposal to provide intervening States with this right.
weessive Rules of Court have remained silent on this point.”* In the Wimbledon case,
oland stated that it was renouncing its right to appointa judge ad hoc, because it did not
msider it necessary.?3” The question was settled in the negative in the Continental Shelf
luisia/Libya) case: when Malta sought to nominate a judge d hoc ‘for the purpose of
®intervention proceedings’, it was refused on ground that the would-be intervener ‘has

vother right than to submit a request to be permitted to intervene, and has yer to es-
blish any starus in relation to the cas ¢’ 338 At the same time, the Court rejected Malca's

133

335

\ Lo, Island and Maritime Frontier Dispute, Application by Nicaragua for Permission to Intervene,
nent, 1C] Reports (1990), pp. 92, 134, para. 99.

n C'd" p- 135, para. 102.

w & 34pra, MN 127.

i f!upm, MN 87-90.

5 ,;.alsu K"Oijmansl Bordin on Art. 31 MN 3
" In Paration of the Rules of Court of January
g P13t [TLOS Raules of the Tribunal ITL
!,5" :v%bitze p;: ty is not entited to cholor}c a jul B o
X n, PCIJ, Series C, No. 3, vol. L, PP N o
h3, Gf::i:"g“" S/Jflfj ('E:x:li‘;:a(lll‘,i::;;)?!\pplicaggn by Malta for Permission t Intervene, ICJ Reports (1981),

7-41,
30th,
0S/8, 25 Septem
dge ad hoc.

1922, PCIJ, Series D, No. 2, pp. 177, 215.
ber 2018, Rule 103, para. 4 states that an
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request for the ad hoc judges ap!mintcd by the Parties not 1o
on the admissibility ul'imcrvcntm.n: . oo

In the Land, Island and Maritime Frontier Dispute case, in rejecting a
claim that its request to intervene should be heard by the fll” Cour, ; 'arag,‘h,i
the Chamber selected by El Sn]vndnr'nnd Honduras, the Coyp Citerarey ¢ Mo,
ition that a State requesting in.tcrvcntmn has .nn status at thag
ings.® A number of judges dissented on various grounds, Al

Sit dyps
lu”ng the Prog, d
Cdin,,

(4]

s

Stage ip the
: - Alowing , Chy
determine a request for intervention was thought to constitute a depjy 0 th. c-}r.,,,
State of the right to have its request to mtc.rvcnc ;udla'ally considere,| in the Lllmr{
way. ' It was pointed out that of the five judges appointed to the Cp, . rsu;.1
two were permanent members of the Court, Both E) Salvador ang Hon Ural; ’;_';f
appointed a judge ad hoc, and although the term o.fofﬁcc of the fifth, the Pregy ad
of the Chamber, had expired, he continued to sit in accordance wih, Article I;‘“
the Rules of Court.* Further, El Salvador and Honduras had put thejy views gp ;f
selection of judges to the Chamber. A decision of a Chamber has the ithoriy, o[fle
decision of the Court. This combination of circumstances emphasizes g, s[mn,:
the disadvantaged status of an intervening State. It has no Input into the comPOSiriz:\
of the Chamber,*? must see its application considered by a Chamber 4| of whoge
five members it is reasonably entitled to feel have been practically hand-pickeg by the
existing Parties’,”™ and has no recourse to the full Court, or any other judicial tri-
bunal. Further, the Court allowed no oral proceedings to enable Nicaragua to mg,
its arguments on this point.
However, the procedural rights of intervenin
after a request is granted. The rejection of Nicara

presentation of their case,
minimum.

. rdc[ 1‘!.
Application for Permission to Intervene, Orde

. et for 2
» 3. The Court had acceded to the parties’ requ

| o ¢ Chambety
choice of judges in its Order of 8 May 1987 in the same case, Constitution of Cha”
IC] Reports (1987), pp. 10 et s,

ell 35
W - 98, as wel
: ; 4 Cf also Lauterpacht, Administration of Justice, pp. 87 '?h;shofﬁ un
lmmern:mnn, Bemcrkungen zum Verhiltnis von ad hoc-Kammern des Internationalen Geric /
Inlervcntlou—~Die

' 7l
Entscheidung im itfall SH zwi | Salvador und Honduras,
50 (1990), pp. 646-60 g reitfall vor dem IGH zwischen El Salvado

r
' Land, Iland and Maritime Frontiey Dispute, Application for Permission to Intervene, it
February 1990, Dijss, Op. Shahabuddeer,

C

2 Cf Palcherti on Ar, 26 MN 35, 'l Repors (1990, ki is noton 37

.3‘” Judge Tarassov said of the ing rvening State thar ‘its procedural position before a Chaml?cr is tnins pa?
with the position of (he initial parties, Sych an inequality[:ni e be especially harmful to the ]E“mt ham g
if it "ere 10 seek reformation of the existing composition ofga Chamber or a modification ?t lc nder of 2
?lndate. f.and, fflzmd and Maritime Fropgse, Dispute, Application for Permission to Interven®
c“r‘uary' l)9q. Diss, Op. Tarassoy, IC] Reports (1990), pp. 11-3,

1bid,, Diss. Op. Shahnbuddecn, IC] Reports (1990), p. 19.

-
of 28
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Article 6
e 1737

H. Intery i i F
cntion in Other ‘ora
«
incertainties and ambi zuities | i Vi C
116-"[’1[C [he]:cr conventions that pl'nbvitlg S 0 Article 62, similar provisions have been in- 136
i ol S thy > for a permanen f; f
od N . rover T . Permanent foryy international adjudica-

Jue he situation 18 however different I respect to e s

: N arbitrati
o e 31 of the Statute of the I'TT ation,
AriclC -

OS Irovi .

J Ovides R . .. .

' is no requirement that the [ . lcﬁ for intervention in similar terms to Article 137
,us There 1 ot e Intervening State must have accepted the Tribunal’s

hee - ~ i

;u,ri:'ﬂi“‘on }:‘m{‘,&:n li?fo‘??:iﬂ‘e UNCLOQS 36 Pllowcver. there is a final para. to Article

3] that clarhes Art[') le 31. oar. respect to the binding nature of the judgment on the

;nu‘f" ning Sf&lff- ’ll'c_ ¢ol, P““'f:” Sm‘(‘_s that ‘[i]f a request to intervene is granted, the de-

on of the Trlb.un. in respect o ll.le dispute shall be binding upon the intervening State

" insofarasit relates to matters in respect of which thar State Party intervened’.
and Procedures Governing the 138
rd members by providing when

y
fa ¢ 10 of the WTO Undersmnding on Rules
res to be followed. It states:

A‘nicl
tlement of Dispurtes™” deals with procedures for thi
:uch  member may make submissions and the procedu

1, The interests of the parties to a dispute and those of other Members under a covered
agreement at issue in the dispute shall be fully taken into account during the panel

pIOCESS.

Any Member having a substantial interest in a matter before a panel and having

notified its interest to the DSB (referred to in this Understanding as a ‘third party’)

shall have an opportunity to be heard by the panel and to make written submissions

10 the panel. These submissions shall also be given to the parties to the dispute and

shall be reflected in the panel report.

3, Third parties shall receive the submissions of the parties to the dispute to the first
meeting of the panel.

{. Ifathird party considers that a measure already the subject of a panel proceeding nulli-
fies or impairs benefits accruing to it under any covered agreement, that Member may
have recourse to normal dispute settlement procedures under this Understanding.
Such a dispute shall be referred to the original panel wherever possible.

-

The WTO has taken a much less restrictive approach to participation by third parties in
moceedings before it than has the ICJ. It has been argued that this liberal stance stems
fom the fact of compulsory jurisdiction in the WTO dispute settlement procedures.>
Article 36, para. 1 of the European Convention on Human Rights* gives the right to 139

@3pplicant’s State of nationality to submit written comments and to take part in hear-
g5 (unless of course that State is the defendant). Article 36, para. 2 allows ‘in the interest
ihe proper administration of justice’ the President of the Court to invite a State party
Y the Convention that is not a party to the proceedings or ‘any person concerned’ to

X
b f’\" Rex VI UNCLOS, See also Rules of the Tribunal, ITLOS/8, 25 Seprember 2018, Rules 99-104. For
{‘w:fczmmem see Staker, ‘Annex VI. Article 31: Request to [ntervenc', in United Nations Convention on the
Wy Commentary (Proelss, ed., 2017), pp- 2430-34.

w A9, bara. 3 of the Rules of ITLOS. .
9] &'}FSX 2 of the Agreement Es::l?lishing the World Trade Organization, 15 April 1994, 1867 UNTS 3,
W 154,

W,
" g h‘;:m. JIEL (2002), pp. 287-305.
Yember 1950, ETS No. 5.
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submit written comments and take part in hc:‘lrir.lgs.-’"" Article 5, para, 2 of
to the African Charter on Human and Peoples’ Rights on the establish g, the pmtficq
Court on Human and Peoples’ Rights allows a St:-lt(.: party with an intereg i()f;J 'i(a;
submit a request to the Court to be permitted to join the case, !  the Cage,
In all these cases, intervention is provided for by the Statute of th
adjudicatory body, and this is in line with‘ rhclidca‘ of statutory juriSdiin; a “Mane,,
cidental nature of the proceedings. The situation is different in arbitratig,, " they
the statute of the arbitral body is constituted by the special agreement c"cati;, N"irmafl;,’
it would seem logical that intervention in arbitral procedures wouy]q il Iilt, Thyy
with the parties’ consent or by an extensive interpretation by the tribyp, ofit iP'mihf:
powers.’* As Professor Abi-Saab put it in 1999 before the Institute of Ingerr
‘[t)he constitution of ad hoc tribunals is totally controlled by the Parties,
intervention does not arise except to the extent they allow it in the jurisdictiong) title’ 3
In practice, special agreements on inter-state arbitration rarely have specific P"Ovi:-" )
on intervention.?** And if they refer for application to the PCA Rules, one mus .
the 2012 Arbitration Rules do indeed provide for the possibility of a third (State or or:
vate party) to intervene, but as a form of alternative to the introduction of a ney cascf::
the joining of the two connected proceedings.’* By contrast, the PCA Optiona| Ry t:
Arbitrating Disputes between Two States do not conrain any provision on inrervenrionj
The situation may arise when arbitration is instituted under a general convention, -
for instance, the 1928 General Act of Arbitration (Pacific Settlement of Internations
Disputes),*>® whose Article 36 allows for intervention in the terms of Article 62 of e
PCI]J Statute ‘in judicial or arbitral procedure’. But this is an exceptional provision, with
no equivalent in other multilateral conventions providing for adjudication. Thus, Annex
VII UNCLOS on arbitration contains no provision on intervention (whereas the starue
of ITLOS does). The question arises whether intervention by a third State is possible in
this case.>” It has been raised, to some extent, before the Arbitral Tribunal in the Sou
China Sea Arbitration, where a number of States, Vietnam in particular, expressed inter
ests in the dispute.? Even if Vietnam was granted access to some elements of the writ2

to

nhﬁrﬁm
Mationa| |,

The Question f

T note thy,

30 The latcer part of the provision refers to the possibility of hearing an amicus curiaz. No such provisio?
exists in the IC] Statute. Cf Dupuy/Hoss on Art. 34 MN 39-41.
#110 June 1998, OAU Doc. OAU/LEG/EXP/AFCHPR/PROT(1II). F an enqui¥
2 Discussing this inherent power related to the good administration of justice, under the fof‘“ _‘,’_,ﬂ;;‘_;ﬁ.
over general principles of procedural law, the Guano Case (Chile/France) (1901), RIAA, vol- ‘\?‘ P P;‘)";, p. 161
** “Reply of Mr. Georges Abi-Saab (18 July 1995)', Annu. de ['Inst. de Droit Internat. 6§-l (l‘lyxfr'rﬂdﬂ"‘"'
* The situation of mixed arbitral tribunals is different (of Amerasinghe, Jurisdiction ¢f
Tribunals (2003), pp- 314-22).
5 Cf Art. 17, para. 5 of the 2012 PCA Arbicration Rules: ‘The arbitral tribunal mays nis
. .. ) . iided such pero
party, allow one or more third persons to be joined in the arbitration as a party Pm_"dcfi ding the
to the arbitration agreement, unless the arbitral tribunal finds, after giving all parties: including f peje
persons to be joined, the opportunity to be heard, that joinder should not be permitte: gpect of
to any of those parties, The arbitral tribunal may make a single award or several awards in f¢
so involved in the arbitration,’

% 26 September 1928, 93 LNTS 343, berwecn (he pils
7 Forteau, “Third-Party Intervention as a Possible Means to Bridge the Ga; Je of LW i o
Nature of Annex VII Arbitration and the Multilateral Nature of UNCLOS’, in ihe uo the Sed (Min* 7
Asia: Navigational Chare for Peace and Stability—International Symposium on the I-‘;"L Sorel (2005) ;'; o
Forejgn Affairs of Japan, ed., 2015), pp. 16074, For a negative view, see Treves: It -,;c (see
is concerns both the States having a particular claim over some of the mﬂfgl'q L
204) or more generally, States having an interest in the interpretation of Art. 121

Y
atthe request otm_
i 5

gson &
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o the “Tribunal stated that it would add,
4 L H . H N . . .
E’mfc ) ceedings “only in the event that Vier N - l];c permissibility of intervention in
10 ¢ . ‘ am in fz .
pese | crvcntiol‘l"-"m It did not, and the answer (o (h act makes a formal application for
to the question whether intervention is

in . : :
o IV arbitral proceedings, in the absence of 4 stat
i ] . « ut [ -
¢ of the partics, remains open, ory provisions or in the absence

I. Evaluation

gt e dion o192 o b e . 14
jssu ourt but to leave them to be decided in the
mstances O_f t.hcdcases as they arose, and the subsequent ad hoc nature of the case
ave all lnhllf)ltc []:16 CT;CTS“?':E: of any coherent body of judicial authority in this
area 0 P"_DCC DAL AW Provision for third States to participate in proceed-
he 1C] is restrictive and the Court has not interpreted Article 62 and Rule
pansive way- The rejection of the applications to intervene by Costa Rica and
Honduras indicates that the apparently greater willingness to allow intervention that was
he acceptance of the requests of Nicaragua and Equatorial Guinea has not been
d, at least in Jand and maritime disputes. The Court reverted o its earlier re-
arictive jurisprudcnce on the admissibility of requests to intervene. It has also reduced
e motivation for intervention in maritime boundary disputes by avoiding demarcation
o overlapping areas. However, acceptance by the Court of Greece’s request to intervene
by fifieen votes 1O one may indicate that the Court is more receptive to intervention in
wn-boundary disputes.
Nevertheless some issues remain outstanding. Although the Court has clarified that
aervention is a case of statutory jurisdiction over incidental proceedings, and thus de-
ermined that an intervening State does not have to establish a jurisdictional link, it also
uied the way to confusion, by creating two categorics of intervention under Article
{2:intervention as a party and intervention as a non-party. This distinction, of little im-
petin practice, obscures both the conditions and the purposes of intervention.
Consequently, intervention under Article 62 ranges among the divisive issues, and the 145
judges regularly make proposals for amending the Rules.**' The favoured approach to-
vads intervention in international adjudication depends upon the way in which various

wnflicting principles are reconciled in the context of the particular case. As was recog-
proach preserves party autonomy in the

tized long ago, on the one hand a restrictive ap preserves party a
harmonious development of

itegrity of the dispute, while a broader approach fosters the
f the law. In particular, in

belaw and allows third parties influence in the development 0
the Court has to balance the interests

determinino ¢ :
Bf‘ffmlmng its response to a request (o intervenc,
e parties in the integrity of their dispute as submitted to the Court against those of
as its interest. Allowing intervention means

. third Stare in protecting what it perceives
to the Court by the parties, but denying third

g .
the case differs from that presentcd

ﬂqc Poor ngiSI
b {

al

SIvin an ex

wen int
qaintaine

144

]
b | _
ki g3 Chin Sea Arbitration (Philippines v Chin), PCA Case No. 201319, Award of 12 July 2016,

]

Sep. Op. Weeramantry, IC]

%':u(l;goli;gim”' Application by the Philippines for Permission to Intervenc,
¥

g 0P 630, para, 2. N
g it j icati for Permission to Intervene,
Mut' and Maritime Dispute, Application by Honduras.b;z [:484, o .

ICJ Reports (2011), pp. 471, 491-2, pard: 59. See also #

Diss. Op.
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risks upholding party autonomy ac the expense of thig
I

Srates access 0 the Court

inrerests. : l'}’ [he COLlft ll"lS remained l’CI'[ C
. . 1
146 Nevcrtheless, dCSpl[ |0“8 hlStO ! tant to €xte

.- This is the case even chough intervention l‘mdcr Arti‘clcs 62 and 63 arend.
M third States under the Court’s contentious jurisdictio, . -
procedures OPCF t?cd o States.* The Court has also been unwilling ¢, a“ anq ™
pm;d[l;::f:r:velnmfl'rtom Seates in its contentious jurisdiction, alrhough bm?]cesta gy,
:r’:t:rnational Ol'g_anizationsl may - ;ﬂformﬂﬂon to the Court under i adVis:r;?:i
isdiction, according to Article 60, P“_m' : _

147 This being said, the Internet partially changed the picture. It gave States 4, Oppoy
tunity to informally transmit to the .Court (or, for the matter, to an arbitra| tribuy)
their legal position on matters before it. It has beco'mc usual for ofﬁcufl legal notes bc
posted on official websites, in the course of pr ofecd.mgs' b S.amb China Sea f‘{fbitmrion
is a topical case of excessive informal communications. Ev-cn if these documenys 4, e
become part of the proceedings, they are generally considered by the judges o een
raken into account. There is good and bad in these informal briefs. For an internation,]
court or tribunal, they are a supplementary source of information. At the same time,
they are completely outside the institutional and procedural framework, which congys
rules protective of the sincerity of the proceedings and, as such, are essential to the goog
administration of justice. These documents may appear late in the proceedings (sinc,
under Article 56 of the Rules they would be considered as readily available), and tis
lateness would not allow the Parties to consider them thoroughly and discuss theminan
adversarial manner. Moreover, since they are not part of the proceedings, their probatiie
value may not be appreciated on an objective basis. This is obviously problematic if they
were to influence the decision, one way or the other. How does this relate to intervention
proceedings? Since ultimately the function of intervention is to inform the Court of the
legal interests of third States, informal amicus curiae briefs are both a way to circument
the high threshold set out for intervention and the few legal consequences arising from
For the third State, the act of intervention becomes a political gesture, taking position on
a legal matter, in a solemn and highly publicized manner.

‘itc“

e its

ALINA MIRON CHRISTINE CHINKIN

ety I
2 Mi , Milleh
36, ille ) . clors !
t has proposed that Intervention should be made available for other inu:rm“‘:’“:ll !

Gross, The Future of the 1CJ, pp. 550, 560
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