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This chapter will address questions of jurisdiction and applicable law, and of how international courts and tribunals have addressed these issues in disputes concerning the environment. First, it will establish the distinction between the jurisdiction of a court or tribunal to deal with a particular dispute and the applicable law it may use in doing so. The chapter then delves into the jurisdiction granted to different fora, more specifically arbitral tribunals, the ICJ, ITLOS and the dispute settlement body of the WTO. It does so by considering different methods for granting jurisdiction to a court or tribunal as well as the jurisdiction clauses found in various constitutive instruments. It further considers the law that each judicial body may apply, and has chosen to apply, in settling disputes of environmental law presented to it. Finally, issues related to forum shopping and to the selection of the most appropriate body to deal with particular claims related to the protection of the environment are discussed.

Introduction

Issues relating to both jurisdiction and applicable law commonly arise in all types of disputes in international law, and ones concerning environmental matters are no exception. A few preliminary points are worth noting at the outset. There exists no specialized court or tribunal that deals exclusively with disputes concerning the environment, even though discussions have been ongoing for a few decades about the practicability of establishing such an institution. 1 As was demonstrated in Part I of this book, all courts or tribunals present their own peculiarities, including with regard to jurisdictional limitations found in their constitutive instruments and indications regarding the law they may apply in resolving the various types of disputes presented to them. It should also be noted that defining a dispute as an environmental one may not be always feasible. 2 Environmental disputes often form part of a wider dispute. 3 In fact, on 2 most occasions, a case may raise issues concerning the protection of the environment but may not be qualified, in its entirety, as an environmental case per se, in light of the variety of issues in international law it presents. Environmental law also encompasses many sub-areas, for instance related to fisheries, air pollution, toxic waste and climate change. But as the field rapidly evolves, so too does the list of topics it comprises. These considerations are of particular relevance for the determination of the applicable law pertinent to specific disputes.

The present chapter aims to elucidate questions of jurisdiction and applicable law that different courts and tribunals may address when deciding disputes concerning environmental matters. 4 It will be divided as follows. First, the concepts of jurisdiction and applicable law will be distinguished on a theoretical level. Secondly, some jurisdictional considerations pertaining to specific courts and tribunals that deal with disputes concerning the environment will be analysed, followed thirdly by the applicable law that such institutions may apply once and if their jurisdiction has been confirmed. With regard to applicable law, clauses delimiting the law that those same courts or tribunals may apply will be analysed. Fourthly, concerns relating to forum shopping in cases of disputes with an environmental component will be addressed.

Distinguishing jurisdiction from applicable law

First and foremost, the distinction between jurisdiction and applicable law must be clearly established at the conceptual level. Whether one is faced with a dispute concerning environmental matters or with any other dispute in international law, the foundational distinction applies. It is useful to refer to norms related to jurisdiction as "norms of jurisdiction", and to norms that a particular tribunal may apply as "norms of applicable law". 5 In a nutshell, rules pertaining to jurisdiction "are the only ones which could be judicially enforced (i.e. their violation could be sanctioned by the tribunal)" while rules of applicable law "are only used to incidental ends (essentially to interpret the rules on which the Tribunal has jurisdiction)". 6 In more detail, this means that on the one hand, norms of jurisdiction are to be regarded as those with which compliance is required by the parties in a particular dispute. Jurisdiction is to be established in relation to those rules. On the other hand, norms of applicable law are all the rules that may be used by the court or tribunal to determine if the first set of rules has been complied with and incidentally, to resolve the dispute. For instance, they may be referred to in interpreting the first set of norms of jurisdiction. 7 What we are looking at are the interactions between norms "derived from within [a] given regime"norms of jurisdiction -and norms "extraneous to the regime"which may eventually be considered as norms of applicable law. 8 In this regard, "it is possible to have a court of limited jurisdiction in the sense of the disputes which it is to resolve, and yet not limit the law applicable by that court in resolving these disputes". 9 For example, for a particular dispute, norms found in a treaty on the basis of which the jurisdiction of a court or tribunal would be established are considered as norms of jurisdiction. Those obviously may be applied, but other norms, such as norms of customary international law, can also form part of the body of applicable law. 10 As will be seen later, 11 the statutes of most courts and tribunals generally impose restrictions with regard to the types of norms that may be considered as part of the body of applicable law. The main distinction to retain at the moment is that a tribunal dealing with a particular dispute may only determine if the rules pursuant to which it has jurisdiction have been complied with, and not whether other rules on which it may rely to resolve the dispute, for example in an interpretation exercisenorms of applicable lawwere violated. 12 The distinction seems clear in theory. But when faced with a specific dispute in front of a court or tribunal, the notions can become blurred and have been confused by certain international courts and tribunals. 13 One example is the Guyana v. Suriname case, which was heard by a tribunal constituted under Annex VII of the United Nations Convention on the Law of the Sea (hereinafter "UNCLOS"). In that case, the Tribunal was asked to delimit the maritime boundary between the parties, but it was also asked to rule on the cross-boundary incidents at sea invoked by Guyana. The Tribunal first recalled that it was competent to apply Article 293, 14 paragraph 1, of UNCLOS, which is the clause on applicable law.

Referring to the M/V "SAIGA" (No.2) case previously heard by the International Tribunal for the Law of the Sea (hereinafter "ITLOS"), the Tribunal interpreted this provision "as giving it competence to apply not only the Convention, but also the norms of customary international law (including, of course, those relating to the use of force)". 15 This is where the Tribunal confused its jurisdiction with the applicable law. As an Annex VII tribunal constituted under UNCLOS, the Tribunal had jurisdiction under Article 8 Gourgourinis 2011, p 37. 9 Bartels 2001, p 502. 10 On customary international law as applicable law in maritime delimitation cases, see McRae 2018, p 92. 11 See Section 15.4. 12 One necessary point of precision: if a court or tribunal has based its jurisdiction not on the compromissory clause of a treaty, but on another mode of acceptance of its jurisdictionsuch as an optional clause declaration at the ICJthen violations of customary international law may be found, if they fall within the scope of the jurisdiction of the court. As noted by Boyle and Harrison, such cases "may be able to take a more comprehensive approach to the dispute" (2013, p 253). 13 See Tzeng 2016, p 243, invoking the following three cases: M/V "SAIGA" (No. 2) (Saint Vincent and the Grenadines v. Guinea); Guyana v. Suriname; and M/V "Virginia G" (Panama/Guinea-Bissau). See also Boyle and Harrison 2013, pp 254-255; Crawford 2012, p 477, in 287 of UNCLOS. 16 Based on this title of jurisdiction, it may find that a party to the dispute has violated its obligations under UNCLOS and in doing so, it may need to refer to other rules of international law, such as the rules on the prohibition of the use of force. However, it is not competent to find breaches of any rules not contained in UNCLOS itselfthe Tribunal had jurisdiction under that convention only and may therefore only find violations of norms found in the instrument on which its competence is based. Some provisions found in UNCLOS do refer to the use of force, such as Article 301 which concerns the peaceful uses of the sea, but considering that the Tribunal concluded that the actions of Suriname "constituted a threat of the use of force in contravention of the Convention, the UN Charter and general international law" 17 , it can be said that the Tribunal exceeded its own jurisdiction as it concluded that there were violations of norms not contained in the instrument founding its competence. 18 While this example does not concern environmental matters specifically, it is emblematic of the confusion between jurisdiction and applicable law that sometimes arises for adjudicative bodies that may be called upon to rule on disputes that include an environmental aspect. In contrast, in its Order no. 3 concerning the suspension of proceedings and provisional measures, the MOX Plant Annex VII of UNCLOS tribunal appears to have captured the necessary distinction between jurisdiction and applicable law. In this Order, it confirmed, first, "that there is a cardinal distinction between the scope of its jurisdiction under article 288, paragraph 1, of the Convention, on the one hand, and the law to be applied by the Tribunal under article 293 of the Convention, on the other hand". 19 It further specified that "to the extent that any aspects of Ireland's claims arise directly under legal instruments other than the Convention, such claims may be inadmissible." 20 Likewise, in Arctic Sunrise, which case also partially concerned environmental matters, 21 the Tribunal held that "Article 293(1) [of UNCLOS] does not extend the jurisdiction of a tribunal". 22 Pursuant to this provision, the Tribunal concluded that in resolving the dispute presented to it, it could have regard "to the extent necessary to rules of customary international law … not incompatible with the Convention, in order to assist in the interpretation and application of the Convention's provisions", but could not apply directly provisions found in other human rights treaties. 23 These findings support the distinction elaborated above between norms related to jurisdiction and norms of applicable law. Throughout this chapter, cases where courts and tribunals adequately distinguished between their jurisdiction to deal with a particular dispute and the law they may apply to interpret their constitutive instrument, and more generally to resolve that dispute, will be analysed.

Jurisdiction

Jurisdiction may be granted to courts and tribunals in a number of different ways. Many environmental law instruments have compromissory clauses that plan for the settlement of disputes in front of different judicial bodies, which may initially direct States toward one forum over another if their dispute falls within the ambit of the subject-matter covered by a specific treaty. In the absence of such clauses, other forms of access to courts or tribunals may also be available to State parties to a dispute, depending on the forum they wish to seize.

Compromissory clauses found in environmental treaties

Many environmental treatiesif not mostcontain compromissory clauses referring to certain dispute settlement bodies to which parties may bring their dispute and that are competent to issue binding decisions. 25 There is a broad variety in the wording of compromissory clauses found in environmental agreements. Some conventions provide for a fairly straightforward referral to arbitration or adjudication in case of an unresolved dispute. 26 Some other conventions add an additional step for binding settlement procedures to be activated. For example, the Convention on Biological Diversity first sets out, in Article 27, the requirement for parties to negotiate or to seek mediation, and then indicates that a State, upon acceptance, approval or accession to the Convention, may agree in writing for a dispute to be settled by arbitration, pursuant to the procedure set out in Annex II, Part 1, of the Convention, or by the International Court of Justice (hereinafter "ICJ"). 27 Generally, a certain preference for recourse to arbitration, the ICJ or ITLOS is observed in international treaties, but regional agreements concerning the protection of the environment may also refer to institutions tied to the region. For example, Article XXX of the Revised African Convention on the Conservation of Nature and Natural Resources stipulates that parties must first attempt to settle their 25 Stephens 2009, p 23. 26 dispute through "direct agreement" or through "the good offices of a third party" and if those efforts prove unsuccessful, they may refer their issue to the Court of Justice of the African Union. 28 In addition to the multilateral agreements they choose to adhere to, States have also concluded multiple bilateral agreements on questions concerning the protection of the environment. For example, Canada has entered into 28 bilateral agreements with States other than the United States aimed, in part or in whole, at the protection of the environment. [START_REF]Those were adopted in 2001 after years of consultation with leading experts[END_REF] For this type of agreement, dispute settlement clauses appear to plan primarily for mediation or conciliation procedures, leaving aside resort to binding forms of dispute settlement such as arbitration or court procedures. However, some bilateral agreements do provide for the settlement of disputes leading to the issuing of a binding decision by an international court or tribunal.

For instance, the bilateral treaty concluded between Uruguay and Argentina in 1975 on the Statute of the River Uruguay aims for the "optimum and rational utilization of the River" and concerns, at least with regard to some of the provisions it contains, the protection of the environment. 30 In its Article 60, it provides for recourse to the ICJ in case of a dispute concerning the interpretation or application of the treaty. 31

Aspects of the jurisdiction of certain courts and tribunals

Different courts and tribunals will have to deal with similar issues in addressing their jurisdiction. Each of them will have to interpret its own constitutive instrument to determine which kind of disputes it can settle in different instances. Due to the particularities of each of those instruments, in relation to which judicial bodies must affirm their jurisdiction, generalities may not be easily drawn. It is therefore worth looking in detail at some aspects of the jurisdiction of a few key courts and tribunals; they are key in that their jurisdiction is likely to be triggered to address disputes between States concerning the protection of the environment.

28 Another example of a regional treaty is the Convention on the Conservation of European Wildlife and Natural Habitats. Article 18, paragraph 2, indicates that arbitration is the favoured mode of dispute settlement but reserves a role to the President of the European Court of Human Rights for the designation, in certain cases, of an arbitrator. Article 18, paragraph 3, also makes provision for the participation of the European Union (referred to as the European Economic Community in the provision) as a party to the dispute, either by itself or jointly with the State concerned. [START_REF]Those were adopted in 2001 after years of consultation with leading experts[END_REF] See online: https://www.canada.ca/en/environment-climate-change/corporate/international-affairs/partnershipsorganizations/participation-international-environmental-agreements.html. Another example is the Netherlands, which has concluded 12 bilateral agreements that have entered into force on the topic of the environment, such as the bilateral agreement between the Netherlands and Venezuela concerning the oil spill contingency plan to protect the coastal and marine environment, or more locally, the bilateral agreement between the Netherlands and the state of North Rhine-Westphalia in Germany to monitor the Rhine. See online: https://treatydatabase.overheid.nl/en/Verdrag/ZoekUitgebreidResultaat?topic=Environment&type=Bilateraal&isNL Depositary=False&isNLCurrent=True&pagina=1. Accessed 30 September 2020. 30 See, i.e., Chapter VII on the use of water, Chapter VIII on the resources of the bed and subsoil, Chapter IX on the conservation, utilization and development of other natural resources, and Chapter X on pollution. Online: https://www.internationalwaterlaw.org/documents/regionaldocs/Uruguay_River_Statute_1975.pdf. ccessed 30 September 2020. 31 See further, under Section, 15.4.1.1., an analysis of the case Pulp Mills on the River Uruguay (Argentina v. Uruguay) which was brought at the ICJ on the basis of that compromissory clause.

The ICJ

Taking first the ICJ, Article 36, paragraph 1, of the Statute of the Court indicates that "[t]he jurisdiction of the Court comprises all cases which the parties refer to it and all matters specially provided for in the Charter of the United Nations or in treaties and conventions in force." This means that State parties may conclude a special agreement to bring their dispute concerning environmental questions to the Court (or any dispute on a question of law for that matter).

Additionally, and as specified in Article 36, paragraph 2, State parties can file an optional clause declaration recognizing the jurisdiction of the Court and use such declarations to bring a particular dispute to the attention of the Court. For example, the Court was able to hear the case Certain Phosphate Lands in Nauru (Nauru v. Australia), founding its jurisdiction on the declaration filed by Australia recognizing the Court's jurisdiction. In this case, issues relating to the responsibility of Australia for alleged environmental degradation could well have arisen, if the case had not been discontinued due to a settlement reached by the parties outside of Court. Indeed, Nauru claimed that Australia's mining activities on the island rendered the land "completely useless for habitation, agriculture, or any other purpose unless and until rehabilitation was carried out". 32 In formulating their optional clause declarations, States may restrict the jurisdiction of the Court through the use of reservations or by wording a declaration in a restrictive manner. This way of proceeding is of particular relevance here because several States have, in their declarations, limited the jurisdiction of the Court in respect of environmental questions. Those declarations deserve scrutiny.

A number of States, such as Barbados, Japan, New Zealand and the Philippines, have carved out the jurisdiction of the Court with regard to cases concerning the "exploration, exploitation, conservation or management" of "living resources"33 that may be found in certain specific marine areas appertaining to the State in question. Furthermore, three States -Poland, Slovakia and Romaniahave adopted an even more explicit approach and have excluded from the Court's jurisdiction altogether "disputes with regard to environmental protection". 34 From an environmental perspective, this exclusion is troubling, especially given that it was not done in a concerted effort to deal with environmental issues in a more regionalized way. 35 For disputes involving one of those States, the Court would not be competent to deal with such matters on the basis of Article 36, paragraph 2. Indeed, based on the principle of reciprocity of declarations, a Respondent State may refer to the declaration formulated by an Applicant State to refute the jurisdiction of the ICJ, even though it may not have itself limited the jurisdiction of the Court in any way. 36 Some States have formulated other types of reservations in their declarations, the impact of which may not be so clear at first glance. Their effect however may be to restrict the Court's jurisdiction in the context of environmental cases. For example, Canada indicates in its declaration that the ICJ is not competent to deal with "disputes arising out of or concerning conservation and management measures taken by Canada with respect to vessels fishing in the NAFO Regulatory Area". 37 This formulation may exclude a wide variety of claims that affect the marine environment, but that are not clearly defined in the clause. Similarly, Pakistan has excluded any dispute concerning the exploitation of its maritime zones. Another example is the declaration of Malta in which it excludes from the ambit of the ICJ's jurisdiction disputes concerning "the prevention or control of pollution or contamination of the marine environment in marine areas adjacent to [its] coast". 38 In addition, certain reservations excluding the jurisdiction of the Court on questions of reparation also have the effect of limiting the effective ability of the Court to fully resolve disputes concerning the environment. Declarations that exclude the Court's competence when it comes to "the nature or extent of the reparation to be made for the breach of an international obligation"39 make no distinction with regard to the subject-matter of the claims presented. However, considering that the full resolution of environmental disputes often requires a form of reparation, they may have an even more detrimental effect on disputes concerning the environment. 40 States could also attempt to invoke broadly formulated reservations found in declarations to exclude environmental questions from the scope of jurisdiction of the Court. For instance, a number of States have formulated reservations excluding the Court's competence in "disputes relating to matters which, by international law, are essentially within the[ir] domestic jurisdiction" or in "disputes with regard to questions which by international law fall exclusively within the jurisdiction of" a particular State. 41 However, in the face of a claim that would concern the breach of an international obligation of environmental law, it seems unlikely that such reservations would be applicable. The Court already had the occasion to affirm, in its Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, that "the general obligation of States to ensure that activities within their jurisdiction and control respect the environment of other States or of areas beyond national control is now part of the corpus of international law relating to the environment." 42 This affirmation, dating back to 1996, remains true and is especially relevant nowadays, in light of the current movement toward a better acknowledgment by States of their environmental obligations and of the emerging recognition, by many, of the erga omnes character of certain environmental obligations. 43

ITLOS

Moving on from the ICJ, ITLOS may well be, or become, an institution of choice for a number of disputes concerning the environment that would arise under UNCLOS. 44 Under Article 287 of UNCLOS, parties to the Convention may choose to submit their dispute to ITLOS, among other courts or tribunals available. Under article 288, paragraph 1, it is specified that "[a] court or tribunal referred to in article 287 shall have jurisdiction over any dispute concerning the interpretation or application of this Convention which is submitted to it in accordance with this Part."

ITLOS is open to all 168 State parties to UNCLOS and in certain cases to other entities, such as international organizations. 45 Article 21 of its Statute, found in Annex VI of UNCLOS, indicates that "[t]he jurisdiction of the Tribunal comprises all disputes and all applications submitted to it in accordance with this Convention and all matters specifically provided for in any other agreement which confers jurisdiction on the Tribunal." States can however limit, exclude or give precedence to the Tribunal's jurisdiction by filing a declaration concerning the choice of procedure under Article 287 of UNCLOS. 46 Through such declarations, some States have explicitly granted ITLOS priority to settle disputes based on the Convention. For example, Argentina sets out in its declaration, "in order of preference", the jurisdiction of ITLOS first, then followed by the constitution of a special Annex VIII tribunal if the questions in dispute concern "fisheries, protection and preservation of the marine environment, [or] marine scientific research and navigation". Other States, such as Ecuador, list ITLOS, the ICJ and an arbitral tribunal constituted under Annex VII, but do not establish any order of preference. 47 There is a 42 I.C.J. Reports 1996, p 242, para. 29. 43 See for instance, Robinson 2017; Dupuy and Viñuales 2018, p 53; and Villalpando 2010. The ICJ also addressed the interaction between national laws and international environmental norms, thereby emphasizing the importance of environmental protection norms. In the case concerning Certain Activities Carried out by Nicaragua in the Border Area (Costa Rica v. Nicaragua) and Construction of a Road in Costa Rica along the San Juan River (Nicaragua v. Costa Rica), the Court indicated that "the fact that there may be an emergency exemption under Costa Rican law does not affect Costa Rica's obligation under international law to carry out an environmental impact assessment" (Judgment, I.C.J. Reports 2015, pp 721-722, para. 157). 44 For a general discussion of the competence of ITLOS, see Popattanachai 2016, pp 61-73. 45 See articles 291 and 305 of UNCLOS. 46 To consult the declarations made pursuant to this provision, which vary widely in language and nature, see online: https://www.itlos.org/jurisdiction/declarations-of-states-parties/declarations-made-by-states-parties-under-article-287/. This procedure is different from that for the ICJ. Under Article 287 of UNCLOS, States can file declarations to determine which judicial body or bodies they wish to prioritize or exclude for the judicial settlement of UNCLOS related disputes. The ICJ declarations are specific to the World Court and rather focus on the subject-matter of disputes to be brought before the Court. 47 When no order of preference is established in a specific declaration, the Applicant State can determine its choice of forum, but the respondent state must also have accepted the jurisdiction of that particular forum. If States have not accepted the same jurisdiction, their dispute can be submitted only to arbitration under Annex VII of the Convention (see article 287(3), ( 4) and ( 5)). wide variety of declarations; some States specifically reject, or confirm, the jurisdiction of only one body either the ICJ, ITLOS or an arbitral tribunalfor disputes arising under UNCLOS. 48 It is interesting to note that when an order of preference is in fact established, ITLOS always comes first, which may serve as an implicit recognition of the tribunal's special competence for all things UNCLOS. ITLOS has been subject to some criticism for not attracting a sufficient caseload, 49 in comparison with the ICJ which has received a constant stream of delimitation cases in its recent past. 50 Nonetheless, the declarations under Article 287 of UNCLOS testify to the degree of confidence that States have put in this fairly new institution with regard to their UNCLOS disputes.

The WTO

The World Trade Organization (hereinafter "WTO") Appellate Body and panels have been seized in a number of cases that touch directly on environmental protection, even though those cases were mainly focused on trade restrictions. 51 In comparison to the other judicial bodies analysed above, the jurisdiction of the WTO judicial organs is quite restricted, i.e. "to matters arising from the 'covered agreements', all of which are concerned exclusively with trade issues". 52 Indeed, "a WTO panel has jurisdiction only to decide whether or not an obligation in the WTO treaty has been violated". 53 Because of this limited jurisdiction, environmental matters may be addressed incidentally, but the core of the subject-matter of a particular dispute in front of the WTO will always concern trade-related issues. For the present chapter, the interest of the WTO body of jurisprudence lies more specifically in its interpretation of the laws it may apply or refer to while deciding on the trade disputes it is competent to settle. Indeed, and as addressed below, 54 the WTO has allowed consideration for environmental norms in trade-oriented disputes, despite its specialization as a forum focused on trade issues. 55 48 See, for instance, the declarations filed by Guinea-Bissau which explicitly rejects the competence of the ICJ, while remaining silent with regard to its express choice of jurisdiction: "[Guinea-Bissau] does not accept the jurisdiction of the International Court of Justice". Algeria, for its part, indicates that before a dispute may be submitted to the ICJ, the prior agreement of all parties concerned is required. Tanzania explicitly selects ITLOS and only this tribunal. Nicaragua, Norway and Spain, conversely, only accept the jurisdiction of the World Court. The Russian Federation, for its part, prioritizes the jurisdiction of arbitral tribunals, while recognizing ITLOS only for issues related to the prompt release of detained vessels and crews. 49 Telesetsky 2018, p 174 and ff. and more specifically p 180. See also Seymour 2006 and for a more positive assessment, Rothwell 2004. ITLOS also has asked more broadly as to whether there exists "a new trend" moving "away from binding judicial settlement of disputes and towards non-adversarial compliance mechanisms" (Golitsyn 2017, p 9). 50 See Sepúlveda Amor 2012 ; Telesetsky 2018, pp 174 and 180. 51 Sands and Peel 2018, p 186. 52 Stephens 2009, p 48 and Annex 2 of the WTO Agreement -"Understanding on rules and procedures governing the settlement of disputes", Article 1.1. 53 Pauwelyn et al 2004, p 135. 54 See further the discussion under Section 15.4.1.3. 55 Klein 2020, p [4]. See also Boyle and Harrison 2013, p 249, where the authors point out that the WTO treaty regime's objective remains "to further economic liberalization" despite the environmental issues that have been considered in a number of cases.

Arbitral tribunals

Finally, one must not forget arbitral tribunals, which are in fact largely responsible for the settlement of numerous disputes relating to the environment. When negotiations or other non-binding methods of dispute settlement have failed, arbitration has been widely chosen by States as a preferred mode of settlement for such disputes, namely because of the flexibility it allows. 56 This same flexibility makes it difficult, however, to draw general conclusions regarding jurisdiction (or applicable law) unless a systemic and comprehensive analysis of those tribunals' jurisprudence were to be performed.

As it is the case for all court and tribunals, rules governing the constitution and proper functioning of ad hoc arbitral tribunals, as well as the delimitation of the scope of their jurisdiction, depend on what has been agreed in the treaty which is constitutive of a specific arbitral tribunal. Differently though, those rules will vary for each newly formed arbitral tribunal. For example, Article 32, paragraphs 3-10, of the OSPAR Convention, lays out the specific procedure for the constitution and administration of an ad hoc tribunal. With regard to the jurisdiction of such a tribunal though, a large measure of discretion generally appears to be preferred. For example, Article 32, paragraph 3(a), simply indicates that "[t]he request for arbitration shall state the subject matter of the application including in particular the Articles of the Convention, the interpretation or application of which is in dispute". With regard to the law it may apply, Article 32, paragraph 6 (a), specifies that "[t]he artbitral tribunal shall decide according to the rules of international law and, in particular, those of the Convention". The distinction seen above between the jurisdiction and applicable law remains relevant.

If referral is made, rather, to an Annex VII tribunal under UNCLOS, the articles found in this specific section of the Convention are to be followed in order to appropriately constitute and operate the arbitral tribunal. 57 The same may be said for tribunals constituted under Annex VIII of UNCLOS which follow the rules laid out in that section of the Convention. A party to the dispute may nonetheless contest the jurisdiction of a tribunal constituted under those annexes, as the agreement of both parties is not required for proceedings to be instituted.58 

Concluding remarks on jurisdiction

When faced with a particular dispute, and after having ascertained its jurisdiction, a judicial body will proceed to resolve the dispute for which it has competence (whether it is a dispute partly or fully concerned with the environment). As demonstrated above, different courts and tribunals will have jurisdiction to deal with disputes concerning the environment. Their jurisdiction may have been granted through a compromissory clause found in a treaty concerning the protection of the environment, through a special agreement between the parties concerned, by effect of a declaration recognizing the competence of a judicial body, or by effect of the forum prorogatum doctrine. In any event, all courts and tribunals will face constraints with regard to their jurisdiction, which is circumscribed by their constitutive instrument. 59 On another note, notwithstanding the jurisdiction a court or tribunal may have to deal with a dispute, a body may still be ill-equipped or unwilling to tackle some of the environmental issues such a dispute presents; in practice, it may also reveal some prejudices in addressing the issues at hand. 60 As Shany puts it, "regime courts" have their own biases and may be expected to act in a way that "contribute[s] to the goals of the overarching regimes in which they operate", 61 which may not be necessarily aligned with the intention of the parties or the greater aim of norms related to the protection of the environment. While performing their activities, courts and tribunals have encountered difficulties in determining which of these norms they may apply, or refer to, in order to properly resolve a dispute in accordance with their mandate and principles of good administration of justice. These difficulties will now be addressed.

Applicable law

As explained above, courts and tribunals have at times confused the law a violation of which it may validly pronounce (jurisdiction) with the law it may use to resolve a particular dispute (applicable law). 62 With regard to most of the courts and tribunals examined so far, a provision in their constitutive instrument informs what is the applicable law those bodies may refer to in order to settle the disputes presented to them. This is why, once again, it is worth looking separately at those different courts and tribunals, this time from the applicable law angle. Depending on the wording of those applicable law clauseswhether such provisions adopt a broader or more restrictive approachand the particular practice of a judicial body in interpreting its applicable law provision, it will be shown that the determination of the law that may be applied in each given case may not be so simple. 63

Applicable law in the context of certain courts and tribunals 15.4.1.1 Applicable law at the ICJ -Article 38 of the Statute

The applicable law clause found in Article 38 of the Statute of the Court is emblematic. While it defines the law that may be applied by the ICJ when settling disputes presented to it, it is also widely referred to as listing the sources of international law. 64 It reads as follows:

1. The Court, whose function is to decide in accordance with international law such disputes as are submitted to it, shall apply: 59 McLachlan 2005, p 288. 60 This criticism has been formulated, for example, with regard to the WTO. It has been argued that when faced with environmental cases, the WTO has "ignored scientific evidence in favour of economic considerations" (Fox 2002, p 330). See also Ahn 1999, pp 821-822. 61 Shany 2012, p 246. "Regime courts" are "international courts [that] operate within the framework of specific regimes", such as the WTO, the European Union or the Council of Europe, to name only a few. 62 See discussion above under Section 15.2. 63 For this section, the applicable law that may be referred by ad hoc arbitral tribunals has been left out, because of the specificity and variety of it. Each convention planning for the constitution of an arbitral tribunal presents particularities, also with regard to the law it may apply. See also French 2006, p 6. 64 See, however, Pellet and Müller 2019, para. 176: "Article 38 gets its fame from the enumeration and concise definitions of the sources of international law contained in para. 1 -even though [….] neither the jurisprudence nor, certainly, the doctrine, mentioned in para. 1 (d) can be defined as a 'source', properly speaking." a. international conventions, whether general or particular, establishing rules expressly recognized by the contesting states; b. international custom, as evidence of a general practice accepted as law; c. the general principles of law recognized by civilized nations; d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law. 2. This provision shall not prejudice the power of the Court to decide a case ex aequo et bono, if the parties agree thereto.

Undoubtedly, Article 38 is phrased in very broad terms and allows the Court to apply a wide variety of norms and rules while exercising its functions. It has, however, been criticized for being too formalistic 65 and for leaving out other valid manifestations of the law which could be understood as forming part of the applicable law body available to the Court, such as unilateral acts or decisions issued by international organizations. 66 Nonetheless, the Court has referred to sources not specifically mentioned in Article 38 on multiple occasions to resolve disputes. In the Nuclear Test cases, which concerned the testing of nuclear weapons and notably the environmental effects ensuing from those tests, the Court indicated that "[i]t is well recognized that declarations made by way of unilateral acts, concerning legal or factual situations, may have the effect of creating legal obligations". 67 The unilateral statements pronounced publicly by France, outside of the context of Court proceedings, were relied upon by the Court to determine the Respondent State's obligations. 68 More recently, in its judgment on the merits in the case concerning the Obligation to Negotiate Access to the Pacific Ocean (Bolivia v. Chile), the Court reiterated its jurisprudence on unilateral acts and analysed Chile's declarations pronounced throughout the years that marked the dispute between the parties. Even though the Court ultimately found that the wording of the specific declarations relied upon "[did] not suggest that Chile has undertaken a legal obligation to negotiate Bolivia's sovereign access to the Pacific Ocean", 69 it did not dismiss the unilateral acts because of their mere nature, but because they were not demonstrative of Chile's intention in this particular case. These cases provide an illustration of the law the Court is able and willing to apply when resolving disputes, irrespective of whether a particular source of law may be specifically mentioned in Article 38. In resolving future disputes concerning the protection of the environment, this level of openness toward a more varied set of norms will be welcome.

While the present chapter does not aim to demystify the ramifications of Article 38, needless to say that the ICJ benefits from the flexibility found in this provision in the law it chooses to apply in disputes with an environmental component. In recent judgments, the Court has been clearer in its delimitation of what is 65 Ibid., para. 81. 66 Ibid., paras. 87 and ff.: "Other Sources of International Law -The Lacunae of Article 38". Unilateral acts have been considered here as an additional source of international law, but in some cases, they could also be understood as being part of a customary rule of international law or of a general principle of law, and therefore be covered by Article 38 of the Statute. 67 Nuclear Tests (Australia v. France), Judgment, I.C.J. Reports 1974, p 267, para. 43 the applicable law in a given case, by dedicating a section of its judgments to it. [START_REF]See also China -Measures Related to the Exportation of Various Raw Materials[END_REF] However, identifying the applicable law in a particular case is a task that the Court has always completedif not explicitly, then implicitly. In each of the following cases that will be analysed, the Court, after having ascertained its jurisdiction, identified the law it would apply to resolve the dispute.

The Court has only had a few occasions to specifically deal with issues of environmental law, which more often than not constituted part of a wider dispute between the parties. This was true, for example, in the Gabčíkovo-Nagymaros Project (Hungary/Slovakia) case. This case concerned the construction and operation of a barrage system on the Danube river. Even though the questions touching upon the environment in this case have been qualified as "incidental", 71 the Court made pronouncements on the environmental impact of the parties' actions, in accordance with the jurisdiction granted to it by special agreement. Indeed, it affirmed that "the Project's impact upon, and its implications for, the environment are of necessity a key issue". 72 The Court concluded that Articles 15 and 19 of the 1977 Treaty between the parties imposed on them an obligation "to maintain the quality of the water of the Danube and to protect nature". 73 The Court then proceeded to indicate that in the field of international environmental law and the law of international watercourses, "new norms and standards have been developed" in the recent past and are "set forth in a great number of instruments", 74 and that those new norms should be considered. This finding is in and of itself of systemic importance. The Court was able to identify as applicable law both norms found in the treaty at hand and norms of general international law. However, the Court remained evasive as to what norms and instruments it was specifically referring to. It was thus left to the parties to negotiate an agreed solution which would be cognizant of this vaguely identified applicable law. 75 More than fifteen years after the introduction of this case to the Court, it remains pending at the reparations phase. The Court's decision to leave it to the parties to negotiate may have been a satisfactory outcome for them at the time. However, the lack of specificity in the Court's pronouncements and overall vagueness as to the applicable law relating to the environmental aspect of the dispute on which the parties could have further relied in their negotiations may have contributed to the delayed settlement of the case. 76 The Court also had to determine in its 1996 Advisory Opinion in the case concerning the Legality of the Threat or Use of Nuclear Weapons whether obligations of an environmental nature could be considered to resolve the main question it was asked, which concerned the legality of the use of force through nuclear weapons. It concluded that even though environmental treaties "could [not be] intended to deprive a State of the exercise of its right of self-defence under international law because of its obligations to protect the environment", "States must [nonetheless] take environmental considerations into account when assessing [START_REF]See also China -Measures Related to the Exportation of Various Raw Materials[END_REF] See, i.e., the case concerning the Frontier Dispute (Burkina Faso/Niger), Judgment, I.C.J. Reports 2014, pp 73-76, paras. 60-69 and Maritime Delimitation in the Black Sea (Romania v. Ukraine), Judgment, I.C.J. Reports 2009, pp 74-78, paras. 31-42. 71 Okowa 1998, p 162. 72 (Hungary/Slovakia), Judgment, I.C.J. Reports 1997, p 77, para. 140. 73 Ibid., p 78, para. 140. 74 Ibid. 75 Ibid., p 78, para. 141. See also, Klein 2010, p 394, citing Fitzmaurice 2001, p 385. 76 See also Yee 2016, p 476, where the author acknowledges that the determination of the law applicable in a particular case may not always be straightforward.

what is necessary and proportionate in the pursuit of legitimate military objectives". 77 In that Opinion, the Court was more specific in its identification of the instruments to be considered as constituting the body of applicable law in this case, such as the Rio Declaration on Environment and Development of 1992 and General Assembly Resolution 47/37 of 25 November 1992 on the "Protection of the Environment in Times of Armed Conflict". 78 While these pronouncements are indeed instructive, it must be noted that they were made in the context of a non-binding advisory opinion, and so outside the context of a bilateral dispute. 79 The following case is significant in light of the Court's pronouncement concerning the general international law applicable to an environmental dispute. The Pulp Mills on the River Uruguay (Argentina v. Uruguay) case 80 concerned alleged breaches by Uruguay of its obligations under the Statute of the River Uruguay of 1975, a treaty in force between the parties and on which the jurisdiction of the Court was found. 81 More specifically, the Court was called upon to consider the effects of the pulp mills on the quality of the water of the river. 82 The Court determined that the parties, to comply with the obligations laid out in the treaty, were under an obligation to conduct an environmental impact assessment. To reach this conclusion, the Court analysed State practice and affirmed that "the obligation to protect and preserve […] has gained so much acceptance among States that it may now be considered a requirement under general international law to undertake an environmental impact assessment where there is a risk that the proposed industrial activity may have a significant adverse impact in a transboundary context". 83 Even though the Court ultimately did not pronounce any violation of substantial obligations found in the relevant treaty, 84 it stated that Argentina and Uruguay still had an obligation to cooperate and ensure the equitable use of the river and its protection. 85 These findings are noteworthy in that they illustrate the distinction between jurisdiction and applicable law, and identify the type of norms lying outside an instrument granting jurisdiction to a court or tribunal that such a body can use to resolve an environmental dispute. In that case, the Court affirmed its jurisdiction on the basis of the compromissory clause found in the 1975 treaty in force between the parties, 86 but referred to environmental principles of general international law in order to define the obligations of the parties under that instrument.

More recently, in the case concerning Certain activities Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua) the Court found that Nicaragua had violated its obligations under international 77 Advisory Opinion, I.C.J. Reports 1996, p 242, para. 30. See also p 243, para. 33. 78 See mentions in Ibid., p 242, paras. 30 and 32. 79 See also Inter-American Court of Human Rights, Advisory Opinion OC-23/17 of November 15, 2017, requested by the Republic of Colombia, on the topic of the Environment and Human Rights, which offers another example of the impact advisory opinions can gave on the development of environmental law. 80 See, for a general comment on the decision, Zhu and He 2012. 81 Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010, p 40, para. 48. 82 Ibid., Application Instituting Proceedings of 4 May 2006, p 5, para. 2. 83 Ibid., Judgment, I.C.J. Reports 2010, p 83, para. 204. See also Boyle and Harrison 2013, pp 251-252, where the authors point out how the Court referred to norms of customary international relating to the environment and applicable in the case at hand. 84 Ibid., p 106, para. 282. 85 Ibid., p 101, para. 266. For additional comments on the judgment, see the blog posts by [START_REF] Boyle | Pulp Mills case: a commentary[END_REF]Payne 2010. 86 Ibid., p 40, para. 48. environmental law and, for the first time, had the occasion to decide on the quantum to be awarded for reparations in a case concerning the protection of the environment. 87 In its judgment on the merits, the Court found that by its acts of excavation of two caños, Nicaragua had breached its obligations and that it had to compensate Costa Rica for the material damage it had caused. 88 The Court noted that the parties agreed on the existence of an obligation in general international law "to conduct an environmental impact assessment concerning activities carried out within a State's jurisdiction that risk causing significant harm to other States, particularly in areas or regions of shared environmental conditions". 89 The Court further based its reasoning on the customary law principle of prevention which has its origin in the due diligence that must be exercised by a State on its own territory 90 and on the principle that a State must avoid activities that would cause significant damage to the environment of another State. 91 Moreover, the Court referred to Article 5 of the Ramsar Convention in order to inform its understanding as to whether Nicaragua had an obligation to consult with Costa Rica. 92 This case demonstrates that a court or tribunal does not need to distinguish between the sources of the environmental norms it refers to as part of the body of applicable law available to it. Here, norms found in customary international law and conventional norms were referenced by the Court, without any distinction being made regarding the different source of such norms.

Applicable law for UNCLOS bodies -Article 287 of UNCLOS

A few words may be added on the applicable law clause found in UNCLOS. Any court or tribunal listed in Article 287 which has jurisdiction to determine a particular dispute under the Convention (Article 288) must abide by Article 293 on applicable law. This clause is particular in that it applies to all judicial bodies mentioned in Article 287 that are competent to settle a dispute under Article 288 of the Convention, namely ITLOS, the ICJ and Annex VII and VIII tribunals. Article 293 reads as follows: "1. A court or tribunal having jurisdiction under this section shall apply this Convention and other rules of international law not incompatible with this Convention. 2. Paragraph l does not prejudice the power of the court or tribunal having jurisdiction under this section to decide a case ex aequo et bono, if the parties so agree."

As seen earlier, the interplay between Article 288 of UNCLOS regarding the jurisdiction of a particular court of tribunal, and Article 293 of the Convention which concerns the law that may be applied when jurisdiction has been affirmed with regard to a particular dispute, is of the utmost relevance. 93 Some cases have provided clarification as to what Article 293 means and to which "other rules of international law" a judicial body may refer. In the Arctic Sunrise Arbitration analysed earlier, the Annex VII tribunal offered clarification with regard to the types of norms that may be considered to resolve a dispute brought under UNCLOS. It first specified that "Article 293(1) does not extend the jurisdiction of a tribunal [but] ensures that […] a tribunal can give full effect to the provisions of the Convention." [START_REF]The Kingdom of the Netherlands v. The Russian Federation)[END_REF] It also indicated that rules of international law are incorporated in the Convention, but remained vague as to which provisions did so and which rules of international law were incorporated by them. 95 Going into more detail with regard to applicable law, the decision stated that it may be necessary for a tribunal faced with a dispute under the Convention "to resort to foundational or secondary rules of general international law such as the law of treaties or the rules of State responsibility" or to "primary rules of international law". 96 It specified that rules of customary international law, including international human rights standards, may also be taken into account. 97 Accentuating the distinction between jurisdiction and applicable law, it made clear that "Article 293 is not, however, a means to obtain a determination that some treaty other than the Convention has been violated, unless that treaty is otherwise a source of jurisdiction, or unless the treaty otherwise directly applies pursuant to the Convention." 98 In the arbitration between Barbados and Trinidad and Tobago, the Annex VII tribunal went further into what could be included as applicable law under Article 293 of UNCLOS. Indeed, it affirmed that this provision allowed "for a broad consideration of the legal rules embodied in treaties and customary law as pertinent to the delimitation between the parties" as well as the "general principles of international law and the contributions that the decisions of international courts and tribunals and learned writers have made to the understanding and interpretation of this body of legal rules". [START_REF]Arbitration between Barbados and the Republic of Trinidad and Tobago, relating to the delimitation of the exclusive economic zone and the continental shelf between them, decision of 11[END_REF] Both of these cases provide clarity in understanding what types of norms are usually expected to constitute the body of applicable law in any given case under UNCLOS. Another case of relevance, which illustrates well the distinction between the jurisdiction of a tribunal and the law it may apply to resolve a dispute presented to it, is the arbitration in the South China Sea case. In that case, the tribunal did not address in theory the distinction between Articles 288 and 293 of UNCLOS, but its pronouncements illustrate it well. 100 It showed that a tribunal, while interpreting the norms found in the instrument granting it jurisdiction, may refer and be informed by other external norms to the convention. In this arbitration, an Annex VII was constituted and its jurisdiction under Article 288 of UNCLOS to deal with the particular claims raised was confirmed. 101 At the merits stage, the tribunal was called upon to determine the law applicable to a number of claims. When addressing the issue of supervision of fishing vessels, the tribunal proceeded to an interpretation of certain provisions of UNCLOS. In its interpretative exercise, it referred to the Award of 2015 given by the Annex VII tribunal constituted in the Chagos case and to the Advisory Opinion of ITLOS in the Fisheries case. 102 When addressing issues of traditional fishing, the tribunal referred to the arbitration in the case Eritrea v. Yemen, where the notion was widely debated. 103 Moreover, the Philippines had claimed that China had engaged in wrongful conduct in the course of the ongoing proceedings and the tribunal had to address the law applicable when such allegations are made. It considered international jurisprudence and concluded that a principle existed according to which parties engaged in a dispute settlement procedure must refrain from aggravating or extending their dispute pending final settlement. 104 It further referred to the language found in other multilateral and bilateral conventions to confirm its interpretation of the obligation imposed on the parties. 105 The Court concluded that the principle of non-aggravation was implicit in different articles of UNCLOS, but that it nonetheless constituted an "other rul[e] of international not incompatible with this Convention" pursuant to Article 293. 106 Throughout the case, while interpreting the provisions of UNCLOS, which instrument granted it jurisdiction, the tribunal considered other rules of international law found in conventions and addressed by the case-law, in conformity with Article 293 of UNCLOS.

Applicable law in the WTO

The WTO deserves special attention when it comes to applicable law issues. Indeed, contrary to other judicial bodies analysed above, there is no specific clause concerning applicable law in the WTO Agreement. 107 Because of that, the WTO dispute settlement body has developed a particular practice relating to the law it may apply when settling disputes. Its approach raises difficult questions of interaction between the norms that can be applied per se, and the norms that may be referred to for interpretation purposes. Article 3.2. of Annex 2 of the WTO Agreement -"Understanding on rules and procedures governing the settlement of disputes"comes as close as possible to a clause on applicable law. 108 It indicates that the dispute settlement system of the organization "serves to preserve the rights and obligations of Members under the covered agreements, and to clarify the existing provisions of those agreements in accordance with customary rules of interpretation of public international law". One must turn to the case law of the WTO to understand exactly what that means and what law can be referred to by the WTO dispute settlement organs.

In its landmark pronouncement of US -Gasoline, the WTO affirmed, while referring to the customary rule of interpretation found in Article 31 of the Vienna Convention on the Law of Treaties (hereinafter 102 Ibid., Award of 12 July 2016, paras. 735-744. 103 Ibid., paras. 795-796. 104 Ibid., para. 1169. 105 Ibid., para. 1170. 106 Ibid., para. 1173. 107 See more specifically Annex 2 of the WTO Agreement: Understanding on rules and procedures governing the settlement of disputes. 108 See Stephens 2009, pp 48-49. This provision is also to be read alongside Article 7 of the Understanding on rules and procedures governing the settlement of disputes.

"VCLT" or "Vienna Convention"), that its General Agreement is "not to be read in clinical isolation from public international law". 109 This pronouncement marked an explicit engagement by the WTO with regard to its approach to applicable law; its law is found in its own instruments, but may be interpreted in compliance with interpretation principles of the Vienna Convention. 110 Other cases followed, referring once again to the VCLT rules of interpretation in order to properly settle trade disputes presented to the WTO. Of more interest for this chapter are the cases that comprised an element related to the protection of the environment. One of the most relevant cases remains the US -Shrimp case, which showed a "greater willingness" on the part of the WTO to interpret its instruments "in support of specific environmental efforts and multilateral environmental agreements more generally". 111 In that case, the Appellate Body performed a detailed analysis of the term "natural resources" found in Article XX(g) of the WTO agreement. In doing so, it discussed the jurisprudence of the ICJ and concluded that the definition of such a term was not static, but in fact evolutionary. It also referred to UNCLOS as another convention which defines natural resources as both "living and non-living resources". It continued its analysis by discussing numerous other conventions, such as the Convention on Biological Diversity and the Convention on the Conservation of Migratory Species of Wild Animals. 112 All in all, principles found in decisions of other international courts and in international agreements were considered. It must be noted that the United States was not party to some of the treaties mentioned, but the Appellate Body did not see that as a bar to referring to them. In light of the applicable law it considered, the Appellate Body was able to conclude that the term "natural resources" included living and non-living resources. 113 A more recent case of importance is the EC -Biotech case, in that it raised issues related to the relevance of other rules of international law for the interpretation of the WTO law agreement in the context of Article 31(3)(c) of the VCLT. 114 This provision specifies that an interpreter shall take into account "together with the context: any relevant rules of international law applicable between the parties". 115 In that case, the panel asked whether it could take into account principles found in the Convention on Biological Diversity and the Biosafety Protocol to interpret its own agreement. 116 It started its analysis by noting that Article 31(3)(c) of the Vienna Convention "seems sufficiently broad to encompass all generally accepted sources of public international law" such as treaties, customary international law and general principles of law. 117 Further, it proceeded to analyse what was the exact meaning of the term "applicable between the parties" found in Article 31(3)(c). The panel first noted that this provision does not refer specifically to the parties in dispute. Considering that the term "party" signifies under Article 2(1)(g) of the VCLT "a State which has consented to be bound by the treaty and for which the treaty is in force", it concluded that the rules applicable in the context of WTO disputes "are the rules of international law applicable in the relations between the States which have consented to be bound by the treaty which is being interpreted, and for which that treaty is in force". 118 Therefore, to be considered, rules of international law must be applicable to all WTO Members. 119 While this conclusion is logical and serves to preserve the interests of all WTO Members, it appears in stark contrast with the previous approach taken in US -Shrimp and may be overly restrictive. 120 The WTO comprises 164 Members. 121 To require that all of them be parties to a specific convention for it to be considered for interpretation purposes in a bilateral dispute is arguably excessive. 122 Despite the findings of the Panel in the EC -Biotech case, some uncertainties remain as to the exact position of the WTO on the scope of Article 31(3)(c) of the VCLT and whether, in the future, a wider range of instruments could be used for interpretation of provisions under WTO agreements even if not all WTO Members are parties to them. 123 There is also a debate in the literature which does not concern per se the WTO's interpretation of the VCLT, but questions whether the WTO is exceeding its authority in considering non-WTO law while settling disputes. 124 This debate may originate in the confusion that subsists between jurisdiction and applicable law. It may also originate from the fact that on a theoretical level, the distinction (if there is one) between rules referred to for interpretation purposes, and rules that are applied per se as part of the body of applicable law, has been debated. 125 Indeed, as authors note, "the distinction between application and interpretation is not concrete and it may in some cases be difficult to determine whether a WTO Tribunal is applying international law or simply using international law to interpret a WTO provision". 126 Notwithstanding, in light of the distinction between jurisdiction and applicable law laid out earlier, 127 it is clear that the dispute settlement body of the WTO only has jurisdiction to entertain claims that are based on its agreements and could only sanction violations of obligations originating from these agreements. That being said, it is not prevented from considering other norms in solving the disputes validly presented to it, whether those are being considered as applied or only referred to in the process of an interpretation exercise. 128 From the point of view of institutional policy, some authors also have argued that there is no need for the WTO to look for answers in law other than its own, even though international law may impact the dispute settlement system of the WTO by virtue of interpretation. 129 This may stem from the regime of speciality the WTO has attributed itself, despite its apparent willingness to consider issues of environmental law, outside of its specialty in the field of trade.130 However, little reasoning can be offered in support of such a restrictive approach to the role of the WTO.

Concluding remarks on applicable law

Despite differences in wording of applicable law clauses, or the lack thereof in the case of the WTO, it appears that courts and tribunals have found ways to rely on the applicable law they deem useful to resolve the disputes they are presented with. This is true for all types of disputes; environmental disputes are not special in that regard. Some may say that judicial bodies are in fact circumventing the clauses found in their constitutive instrument by allowing for consideration of norms that do not find their basis in the instrument granting jurisdiction to a specific body. However, that again confuses both concepts of jurisdiction and applicable law. The better view is that in most cases, courts and tribunals, when considering other norms of international law, are appropriately exercising their jurisdiction. They are not sanctioning potential violations of those other norms referred to, but only using them to properly resolve the disputes they face, with appropriate consideration for the development of international environmental law which finds its expression in various conventions, custom and general principles of law external to their constitutive instrument.

As Forteau argues, "[v]ariations of applicable law depen [d] exclusively on the nature of the parties and of their bilateral obligations, not on the nature of the tribunal to which they decided to resort to"131 . This may be true; in most instances, the entire body of international law is, in fact, potentially applicable. 132 A possible exception may be the WTO, which still appears reluctant to consider law that is not its own, and which may be, as its jurisprudence keeps on evolving, bound to refer to law that is only binding on all WTO Members.

Nonetheless, the norms that will end up being applied or considered for interpretation purposes will vary depending on the particular court or tribunal, which is limited by its constitutive instrument, but also by its institutional practice. Subject to a tribunal's self-understanding of its role and how it wishes to exercise its functions, the applicable law that will be considered in a given case will differ. The law related to the protection of the environment consists of a wide range of norms and is diverse in nature. Treaties have been concluded and customary international law has emerged, but this body of law is also largely influenced by recommendations, protocols, resolutions and other non-binding instruments, which can be considered as "soft law". 133 If one applies a certain hierarchy to the sources of international law, some of the most relevant norms of environmental law to resolve a particular dispute may not come high on that list. Depending on the level of formalism a judicial body wishes to exercise, or on its legal tradition or that of its members, such norms may end up being either put aside or brought into light. This reality exemplifies the particularities of each judicial body and is closely linked to the issue of forum shopping, i.e. the selection of the most appropriate forum for a particular dispute.

Forum Shopping

Forum shopping has been a divisive topic among scholars for many years. 134 When a State has opted to bring its dispute to a court or tribunal and is facing the options of multiple fora available, it is confronted with a choice, and its decision, which may be based on interests other than the mere settlement in justice, has been either frowned upon or celebrated. Celebrated, certainly, by States, which prefer to retain a level of discretion in their choice of forum. 135 Many factors can inform a State's selection of a forum over another.

States may more broadly consider "the most favourable jurisdictional basis for their case",136 meaning one which allows the Court or tribunal to deal with the most issues. The "significant divergence between forums as to what weight and what priority should be given to environmental issues"137 has been noted as a reason to select a forum over another. As discussed earlier, in certain cases, courts and tribunals present a tendency to prioritize issues pertaining to their main area of expertise in the resolution of the disputes presented to them that comprise an element relating to environmental protection. 138 This reality may influence the choice of forum by a State. In the absence of an environmental court, States will undeniably have to ponder their interests.

It also has been set out above that the applicable law available to an institution is often similar notwithstanding the judicial body. Nonetheless, the court or tribunal's willingness or capacity to consider a wider scope of different types of norms, which is linked to a certain formalism or lack thereof within an institution, may impact a State's choice of forum. The "degree of openness"139 of a body with regard to the applicable law it can apply in a specific case at handmeaning the degree to which a court or tribunal is willing to resolve a dispute or construe an instrument with consideration for norms of environmental law found in different conventions, in custom, in domestic law or in treaties not necessarily specifically referred to by the partiesmay inform the decision of an Applicant party.

These considerations are linked to the specific expertise of a body with regard to a particular type of disputes.140 Moreover, some tribunals or courts will be seen as better equipped to address complex issues regarding the evidence of environmental issues presented to them. 141 For example, Annex VIII of UNCLOS tribunals may be constituted to deal with disputes concerning the interpretation or application of some articles of the Convention which concern more specifically certain topics, such as fisheries or the protection and preservation of the marine environment. A list of experts for each field listed in Article 1 of Annex VIII is constituted and kept up to date (Article 2). In light of this procedure, a State may want to have recourse to such tribunals if its dispute is one concerning the listed fields of expertise. As a further example, ITLOS may be seized for its expertise in the law of the sea, for instance through its Seabed Disputes Chamber which has specific competence to deal with environmental issues arising from the exploration and exploitation of marine resources. 142 Besides such inherent expertise, the ability of a court or tribunal to conduct fact-finding missions or to order experts to produce detailed reports may also be attractive to States, even though resort to such procedures would remain at the discretion of the judicial body. 143 Conversely, States may wish to resort to a court or tribunal, not because of its specific expertise, but rather because of its more general competence. As mentioned above, most cases concerning the environment form part of a wider dispute which also touches upon questions of general international law. This reality explains why States may be more comfortable relying on a Court that can more aptly deal with all aspects of the dispute presented to itenvironmental and non-environmental. The most obvious example of a court of general competence is the ICJ, which deals with varied and wide-ranging issues of international law. 144 States may choose recourse to the ICJ for its ability to "provide a means to articulate the content or contours of particular substantive norms of international environmental law". 145 Of value here is its particular knowledge and relatively consistent application of traditional concepts of public international law, such as treaty interpretation, State responsibility and principles related to reparation. The publicity of proceedings at the ICJ when compared to the relative secrecy of arbitration may also be appealing for States who wish not merely to settle their bilateral dispute, but also to contribute to the development of certain norms of environmental law of interest for the international community as a whole. However, this affirmation may be tainted by a certain level of wishful thinking and be too optimistic with regard to States' intentions. 146 The likelihood of compliance by parties with the Court's judgments may also make that institution attractive for States. 147 The ICJ did attempt, in the past, to become even more attractive for States with regard to disputes concerning the environment. The Court, in 1993, created a chamber specialized in environmental law "[i]n view of the developments in the field of environmental law and protection which have taken place in the last few years". 148 This may have been a decision taken in reaction to the creation of ITLOS 149 or to the pending cases the Court was hearing at the time, namely the Certain Phosphate Lands in Nauru (Nauru v. Australia) and Gabčíkovo-Nagymaros Project (Hungary/Slovakia) cases, both of which comprised questions related to the environment. 150 The Chamber was reconstituted every year until 2006, but no State ever demanded that a case be heard by it, which ultimately caused its dismantlement. 151 It is true that there was no opportunity to demonstrate the expertise of such a chamber and the members composing it, 152 but it may also be that State parties did not see a need for such expertise. 153 As suggested by Raymond Ranjeva, a former ICJ judge, a court of general competence in public international law never encountered any particular difficulty in settling disputes in environmental law and in identifying the different principles of customary international law that apply, 154 which explains the lack of demand for such a chamber. Moreover, the difficulty in defining disputes as completely environmental may also have been a factor. 155 All in all, it may be that an overly expert Court is not more attractive to parties than one which presents a more general and balanced approach toward international law.

All this being said, it is rare that a particular dispute can be heard in front of multiple courts and tribunals.

As we have seen in the above sections, the jurisdiction of courts and tribunals is often circumscribed, whether it is by the terms of a compromissory clause, or because States have limited a court or tribunal's competence by filing a declaration to that effect. More often than not, no choice is available. Overall, when looking at why States select one forum over another to settle their dispute concerning the environment, it is difficult to categorize forum shopping as either all negative or all positive. In an everdeveloping field, the mere availability of a judicial court or tribunal to settle a dispute is welcome.

It would be tempting to conclude that one forum is necessarily preferable over another. However, that would overlook the number of considerations illustrated above that may come into play when a State chooses to bring its dispute in front of a judicial body over another. States, as sovereign entities, are free to prioritize their own interests in the way they see fit and make decisions accordingly at any given point in time. 156 All the courts or tribunals analysed throughout this piece and in the first section of this volume have their own strengths and weaknesses, specific expertise and shortcomings. In that light, forum shopping appears inevitable.

Conclusion

Issues relating to jurisdiction and applicable law are relevant for all types of disputes, environmental or otherwise. As demonstrated above, some fora may be in a better position to deal with certain issues concerning the protection of the environment than others, depending on the specific environmental question addressed and the will of the parties as they seek a peaceful resolution of their dispute. However, only the particulars of each case can dictate the most appropriate forum for each situation. Fundamental questions will continue to trouble all courts and tribunals having to address their jurisdiction and determine the law they can apply, aside from the substantive aspects of the environmental disputes presented to them. Despite these uncertainties, more frequent recourse to dispute settlement bodies able to issue binding decisions can only be celebrated in a field that is rapidly evolving.
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  See, for example, Article 32 of the Convention for the Protection of the Marine Environment of the North-East Atlantic (OSPAR Convention); Article 16 of the 1996 Protocol to the Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter; and Article 28 of the Convention for the Protection of the Marine Environment and the Coastal Region of the Mediterranean. 27 Clauses that are similarly worded have been included the 1992 United Nations Framework Convention on Climate Change (Article 14) and in the 1998 Rotterdam Convention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals and Pesticides in International Trade (Article 20). See also, for an interesting discussion on the relation between the dispute settlement mechanism in UNCLOS and the one of the Convention on Biological Diversity, PCA Case N˚2013-19 in the matter of the South China Sea, The Republic of the Philippines v. The People's Republic of China, Award on Jurisdiction and Admissibility of 29 October 2015, paras. 281-289.
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