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Background

Somalia filed its Application instituting contentious proceedings against Kenya on 28 August 2014, asking the Court to draw "the complete course of the single maritime boundary" between the two States. 1 Somalia sought to found the jurisdiction of the Court on the optional clause declarations under Article 36(2) of the Statute, made by Somalia in 1963 and by Kenya in 1965. The Court upheld its jurisdiction and the admissibility of the Application in its judgment of 2 February 2017 rejecting Kenya's preliminary objections. 2 On the merits, the case faced significant delays, as it was postponed twice at Kenya's request because of difficulties stemming from the current global pandemic. Kenya did not appear at the oral hearings on the merits, despite filing all written pleadings. Kenya asked the Court to address it orally before the beginning of the hearings and to permit Kenya to submit a "position paper" in lieu of participating in the oral phase, which the Court rejected. 3 While the ICJ has been fairly critical of non-appearance in its recent case-law, 4 in this particular case it had already benefitted from Kenya's filing of written pleadings on the merits, which may explain its more clement attitude toward a non-appearing party. 5 The Parties agreed that the United Nations Convention on the Law of the Sea was part of the applicable law. Somalia argued that the Court had to delimit a maritime boundary along an equidistance line, including in the continental shelf beyond 200 nautical miles (nm), following its established three-stage approach. 6 Kenya, conversely, contended, based on a number of proclamations and other elements of conduct, that the parties had acquiesced to a maritime boundary following a "parallel of latitude". Alternatively, Kenya stated that, if a boundary needed to be delimited de novo, the Court had to fix it along the same "parallel of latitude", which would have entailed not applying the established three-stage delimitation process. 7 In its judgment, the Court rejected Kenya's argument for a boundary running along a parallel of latitude,8 delimiting the boundary as Somalia had requested. The Court delimited the boundary by its established three-stage process: it found that the provisional equidistance line, drawn at the first stage, would inequitably cut off Kenya's coastal projections, which justified adjusting that line at the second stage.9 

Acquiescence vs. Tacit Agreement

Before delimiting the maritime boundary as requested by Somalia, the Court had to determine whether Somalia had acquiesced to a boundary constructed following a parallel of latitude, as argued by Kenya.

The Court started by indicating that "acquiescence is equivalent to tacit recognition manifested by unilateral conduct which the other party may interpret as consent". 10 In situations where one State's consistent conduct would have called for a response by another State, the silence of the latter may be interpreted as acquiescence. 11 One could hardly criticise the Court's exhaustive factual analysis in search of "compelling" 12 evidence demonstrating the tacit establishment of a maritime boundary between the Parties, or lack thereof. Notably, the Court looked at diverse elements of evidence, including presidential proclamations, acts and notes verbales by Kenya, the contents of both States' submissions to the Commission on the Limits of the Continental Shelf (CLCS), as well as other elements of their conduct. 13 The Court's reasoning, however, seems to be at odds with its usual practice of judicial economy. In paragraph 71 of the judgment, the Court concluded that Kenya had not been consistent in its claim for a boundary along a parallel of latitude, and that Somalia's response was not called for. Somalia's silence did not indicate agreement. As this conclusion, in and of itself, could have been sufficient for the Court to find lack of acquiescence by Somalia, there was no need to analyse Somalia's lack of protests. Nevertheless, in paragraph 72 the Court affirmed the need to look into the "prolonged absence of protest" by Somalia. While this analysis does not seem strictly necessary, the Court perhaps intended to acknowledge publicly the difficulties faced by Somalia in the civil war that ravaged the country from 1991 to 2005, and the hurdles, or even impossibility, to respond to Kenya's claims. 14 While it is not unusual for the Court to take into account the wider political context surrounding a legal dispute presented to it, 15 consideration of Somalia's particular position may have had the effect of confusing the Court's reasoning on acquiescence. In fact, this particular section of the judgment does not specifically conclude on acquiescence, but merely states, in more general terms, that Somalia's lack of protest "does not establish [its] clear and consistent acceptance of a maritime boundary". 16 By its approach, the Court may also have sought to avoid distinguishing clearly the notions of acquiescence and tacit agreement. 17 This approach seems to be a missed opportunity for the Court to shed light on this distinction and certain specificities pertaining to agreements which "may take other forms", 18 namely those unwritten accords, implicitly or tacitly agreed, that depart from the traditional definition of a treaty under the Vienna Convention on the Law of Treaties. 19 12 Ibid., para. 52. 13 Ibid., paras. 53 and following. 14 Ibid., para. 79. 15 See, most recently, Application of the International Convention for the Suppression of the Financing of Terrorism and of the International Convention on the Elimination of All Forms of Racial Discrimination (Ukraine v. Russian Federation), Preliminary Objections, Judgment of 9 November 2019, ICJ Reports 2019, 576, para. 28. 16 Somalia v. Kenya, supra note 5, para. 80. 17 As the Court mentions in para. 37 of the judgment, "Kenya regards acquiescence as a form of consent that can be equated to tacit agreement". 18 Ibid., para. 50. 19 In the Vienna Convention on the Law of Treaties (VCLT), a treaty is defined under Article 2(1)(a) as "an international agreement concluded between States in written form and governed by international law, whether embodied in a single instrument or in two or more related instruments and whatever its particular designation". The binding force of other types of agreements, not necessarily in written form, is recognized in Article 3 of the VCLT and was acknowledged early on by the International Law Commission. See, for instance, Report on the Law of Beyond the form an agreement may take, the States' intention to be bound remains central, whether it can be established based on evidence or only presumed. 20 In the judgment, the notions of tacit agreement and acquiescence are used somewhat interchangeably. While it may be challenging, in practice, to distinguish the notions of tacit agreement, acquiescence, or even silence or estoppel, 21 an explanation by the Court of such conceptual difficulty would have been welcome. 22

Adjustment of the Provisional Equidistance Line in Maritime Delimitation

The Court's application of the three-stage delimitation process followed its established approach, developed over several decades and consolidated since the 2009 Black Sea judgment, 23 with the notable exception of the adjustment of the provisional equidistance line based on relevant circumstances at the second stage of that process: first, the Court based its decision on a misreading of the relevant case authorities; second, the decision can foreshadow a return to the pre-Jan Mayen case-by-case approach to delimitation. 24

Misreading of the Case Authorities

In its judgment, the Court first drew a provisional equidistance line and then adjusted that line based on the cut-off of Kenya's coastal projections. To justify this adjustment in Kenya's favour, the Court took into account not only the parties', but also Tanzania's, coastline, relying on certain earlier judicial decisions: North Sea Continental Shelf, Cameroon v. Nigeria, the Bay of Bengal cases and the Guinea/Guinea-Bissau arbitration. Reliance on such decisions was, however, misplaced because the case between Somalia and Kenya should have been distinguished from each of these earlier cases.

In North Sea Continental Shelf, all three States that were involved in cutting off Germany's coastal projections were before the Court, 25 while, in Somalia v. Kenya the Court. The parties in North Sea Continental Shelf argued their respective case by reference to the coast of all three States, 26 while the submissions of Somalia and Kenya did not concern the coast of Tanzania. Not too dissimilar from North Sea Continental Shelf, in Cameroon v. Nigeria there was an intervening third State, Equatorial Guinea, which justified the Court's decision to take into account the coast facing the Equatoguinean island of Bioko to assess the concavity of Cameroon's coast. [START_REF]Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria; Equatorial Guinea intervening), Merits, Judgment of 10[END_REF] Moreover, different from Somalia v. Kenya, in Cameroon v. Nigeria the Court did not adjust the equidistance line because of cut-off stemming from Cameroon's coastline being concave in the sector facing Bioko. 28 According to the Court, in the two Bay of Bengal cases the International Tribunal for the Law of the Sea (ITLOS) and the arbitral tribunal had assessed the concavity of Bangladesh's coast by reference to its position relative to both India and Myanmar. The Court's understanding may be correct in relation to Bangladesh v. India, in which the arbitral tribunal seemed to consider the coast of Myanmar. 29 The Court's understanding, however, is incorrect in relation to Bangladesh/Myanmar. ITLOS simply referred to the concavity formed by Bangladesh's coast by stating that "the coast of Bangladesh, seen as a whole, is manifestly concave", [START_REF]Delimitation of the Maritime Boundary in the Bay of Bengal (Bangladesh/Myanmar), Judgment of 14[END_REF] without reference to India's coast. Even assuming that ITLOS considered India's coast, Bangladesh/Myanmar resembled North Sea Continental Shelf, because at the time of the decision in Bangladesh/Myanmar, Bangladesh had already started arbitral proceedings against India. ITLOS conceivably knew that it was just a matter of time before both of Bangladesh's maritime boundaries would be delimited, which could justify having considered the coast of a third State in assessing the concavity of a party before it.

As to Guinea/Guinea-Bissau, the Court's reliance seems to have been misplaced because, in that case, the arbitral tribunal did not draw an equidistance line, as the Court did in Somalia v. Kenya, but bisected the angle formed by the line joining Point Almadies, in Senegal, to Cape Shilling, in Sierra Leone. [START_REF]Maritime Boundary Arbitration (Guinea/Guinea-Bissau)[END_REF] Because Guinea/Guinea-Bissau was a bisector-based delimitation, it appears doubtful to rely on it to justify the Court's statement, in Somalia v. Kenya, that concavity should be assessed "in a broader geographical configuration". 32 Return to a case-by-case approach to delimitation? Beyond being criticised from within the Court for its lack of cogency, 33 the Court's reasoning on the adjustment of the provisional equidistance line promotes an understanding of delimitation as a case-specific exercise as opposed to a predictable one.

From North Sea Continental Shelf to Jan Mayen, the Court and other international tribunals saw each delimitation case as a unicum requiring a case-specific decision. There was no single method to delimit maritime boundaries. 34 The lack of predictability and the wide discretion exercised by international tribunals was cause for criticism by scholars and States. 35 This situation changed with the introduction, in Jan Mayen, of the two-stage approach, refined as the three-stage approach in Black Sea. This development towards greater certainty was generally seen as a positive one. 36 Although it may not have been the Court's intention, its heavy reliance on Guinea/Guinea-Bissau to justify adjusting the provisional equidistance line by reference also to Tanzania's coast may signal openness to review the position that certainty is paramount in maritime delimitation.

As a matter of optics, Guinea/Guinea-Bissau is a decision in which the arbitral tribunal fashioned the delimitation method on an ad hoc basis. Furthermore, one wonders in which cases international tribunals could, in the future, take into account the coast of third States in assessing whether cut-off effect is sufficiently serious to warrant adjustment. It also appears difficult to understand the Court's decision in Somalia v. Kenya in the light of the 2018 judgment in Costa Rica v. Nicaragua. While, by taking into account Tanzania's coast in assessing cut-off effect, the Court considered the impact of an existing boundary with a third State on the delimitation to be effected, the Court had indicated, in Costa Rica v. Nicaragua, that the impact of such a boundary would be immaterial as a matter of principle. 37 It is too soon to tell whether, in Somalia v. Kenya, the Court opened too wide a door to a return back to the old ways of maritime delimitation. At least, one should agree that there is a chance that the Court's approach will be followed in the upcoming delimitation cases involving Mauritius and Maldives, Nicaragua and Colombia, and Gabon and Equatorial Guinea. The case between Mauritius and Maldives is pending before a Special Chamber of ITLOS, which raises the question concerning whether the Special Chamber will follow the Court's opening to a case- 
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