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ABSTRACT

For the past ten years climate litigation has received ing gttention from academics,
lawyers and civil society.! Although the first clirae trials ged twenty years ago, they
have recently increased and constitute nowadays a gud in international, administrative
and civil law.” While climate litigation has acquire§fnter&st as a relatively new procedural
and judicial phenomenon, the contribdjon that judges make to the construction and
implementation of ecological transition in ¥e conteXt of the climate crisis has become an
object of studies in itself. This a to the latter category of studies in that it
explores the role of the judged ontext of climate litigation and presents both its
possibilities and limits, while A g the progress that has been made in this area.

INTRODUCTION

Climate litigation s @ new kind of environmental litigation in the early 2000s in the
United Stat d Australigl. This type of litigation has however multiplied in a spectacular

ent Program, The Status of Climate Change Litigation: A Global Review (2017) ; D.
“An Empirical Assessment of Climate Change in the Courts: A New Jurisprudence or

ournier, The cost of inaction. The role of Courts in Climate Change Litigation, LLM Thesis, 2017,
rsity of Edimbourg.

2 J. Smith, D. Shearman, Climate Change Litigation, Présidian, Australia, 2006 ; M. Torre-Schaub, « Justice et
justiciabilité climatique : état de licux et apports de I’Accord de Paris » in M. Torre-Schaub (dir.) Bilan et
perspectives de I’Accord de Paris, Regards croisés, éd IRJS, coll. Institut André Tunc, T. 8, 2017, p.p. 107-124 ;
M. Torre-Schaub (dir.) Les dynamiques du contentieux climatique. Usages et mobilisations du droit, mare &
martin, Paris, 2021 ; M. Hauterecau-Boutonnet, « Les procés climatiques par la « doctrine du procés
climatique » », in C. Courril, L. Varisson (dir.), Les proces climatiques. Entre le national et [’international,
Paris, Pedone, 2018, p. 46 ; W. Kahl, M.-P. Weller (ed), Climate Change litigation. A Handbook, Hart. Beck.
Somon, Oxford U. Press, 2021 ; I. Alogna, C. Bakker, J.-P. Gucci, Climate Change litigation : Global
perspectives, BICCL, London, 2021.
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way, mostly in Europe, since 2015. This trend can be explained mainly by two factors:
Firstly, the Paris Agreement was negotiated around that time and constituted an opportunity
for civil society to mobilize. Secondly, next to the Paris Agreement several NGOs called for
further possibilities to bring the matter of climate change before judges.

Several definitions of climate litigation coexist. The broadest definition includes any action in
which its object, in fact or in law, is linked to climate change.’ For the purpose of this article
however, we will limit ourselves to a more restricted definition according to which clig
change is either the object of litigation in a direct way or is used as central argument. @
trials occur above all in the domestic context and can be directed against the State T IN@HC
actors. The plaintiffs on the other hand are most often NGOs, individuals, cMes G
foundations. Our study will focus in particular on trials demanding new coudini
more ambitious actions from the public administration and the recognitio
climate laws as well.

difficult or impossible to solve because of incomplete,
requirements that are often difficult to recognize. It refers tq

“whose social complexity
r, because of complex
lem” may reveal or create

means that it has no determinable stopping pomt
interdependencies, the effort to solve one aspect
other problems, for example a cascade effect in liti

change litigation testifies a trend towards
longer limited to the framework

na. Domestic and local levels are becoming an
ork for fighting climate change with legal tools.

P climate change laws and/or public Policies, their inadequacy, or, more
upsuitability for accommodating climate phenomena. In order to fill these
d to the growing demands of civil society, a paradigm shift is taking place

R.  Lord, «What is climate change litigation ?»,  Practice = Note,
://www lexisnexis.co.uk/legal/guidance/what-is-climate-change-litigation (consulted April 2022)

. J. Lazarus, Super wicked problems and climate change: Restraining
the present to liberate the future, 94 Cornell L. Rev. 1153, 1160 (2009) quoted in The Status of Global Climate
Change Litigation : a Global Review, UN Environment Report, Sabin Center for Climate Change Law,
Columbia University, 2017, p. 7.

’ Ibid, p. 8

®H. van Asselt, and F. Zelli, “International Governance: Polycentric Governing by and beyond the UNFCCC”
In Governing Climate Change. Polycentricity in Action?, ed. A. Jordan, D. Huitema, H.V. Asselt, and J. Forster,
2018, Cambridge, UK, Cambridge University Press 29—46 ; R. Hirschl, 2008, « The judicialization of politics ».
In The Oxford Handbook of Political Science, ed. R.E. Goodin, Oxford, UK, Oxford University Press, p.p. 253—
274
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throughout the courts in order to crystallize the right to access to justice in climate matters.
Judges are increasingly called upon to fix climate change issues, but their role is still not
comfortable nor free from difficulties and limitations. This article aims to show how judges
face this challenge which places courts somewhere between empowerment, discretion and
prudence. Several questions arise here. The one that immediately comes to mind is the
legitimacy of judges to decide or rule on climate issues. Is the court the place to address
climate issues? Can — and should — judges do something to "compensate" for the slowness
and lack of ambition of climate texts in international law?’ Let us recall that climate litig

is mostly developed before national judges and that its primary purpose is to ap
national laws. But, in practice, climate lawsuits present elements that refer ngy on

approach?. ° By the same token, at least in our European legal systems,
interpret the law without creating it. Also, in the face of this kind of ligaj
appropriate to ask what role can judges play in the fight against globa
they do? What should they do? With what kind of means? What limi
face? At the end of the day, what is then their contribution?

d difficulties judges must
is to present, through the
inistrative jurisdictions in
his article has the ambition to
the ultimate target of the Paris
ge, i.e. to reach carbon neutrality by

analy51s of several decisions, what is the actual c
the implementation of climate laws. From this p
shed some light on the part played by judges in
Agreement and of European legislation of climate ¢

2050.

Portalis wrote that "the law @ av€ all the power and cannot say everything".'® The
primary function of La ough essential lines, the general principles of law, to
estabhsh fruitful pri cip 0 descend to the details of questions that may arise in

judge, inspired by the general essence of the laws, who must
direct the applicat judBe who refuses to address a case, alleging insufficiency or non-

existence of e denying justice to those who deserve or need it. However, the
judge is ng cate law by recurring to existing regulation or general provisions,
while i BmalggrSion. “Jurisprudence” is recognized by the law but not as a “source”

. aub, « Les proces climatiques a 1’étranger » in Le juge administratif et le changement climatique,
Dogsier spéc., RFDA, juillet-aolt, 2019 ; M. Torre-Schaub et B. Lormeteau, (dir.). Dossier Les recours
tiques en France, EEI n° 5, May 2019, p.p. 12-45

® Sabin Center for Climate Change Law, Columbia University https://climate.law.columbia.edu/ et Grantham
Institute -Law and Environment, imperial College of London https://www.imperial.ac.uk/grantham/ ; See also.
C. Voigt, « Climate Change as challenge for Global governance », in W. Kahl and M. Wellers (eds.), Climate
Change litigation —Liability and Damages from a comparative perspective, Verlag CH. Beck/Hart, 2021, p.p. 1-
19 p. 15, §72

’ M. Torre-Schaub, « Decision Making Process at the Courts Level: The example of Climate Change
Litigation », Revista de la Universidad de Granada, Special Issue Derecho y Cambio Climatico, n° 12, 2008,
p.p- 57-72

0 Portalis, Discours préliminaire Code civil, « La loi ne peut tout pouvoir et ne peut tout dire »
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that creates it, at least in our Romano-Germanic legal system.'' Likewise, in the Kelsenian
pyramidal model, the jurisdictional act appears at the bottom of the pyramid. The judge
applies the law and, according to Kelsen, it is an act subordinate to legal norms with general
effect.'?

However, more and more often, judges are producing general provisions in certain particular
cases, under the guise of an interpretative act of the law in force. The supreme courts of
several countries of civil law go even further and the French Cour de cassation, for examy
enjoys great freedom in this respect, as it is able, on occasion, to lay down certain genci

moreover, informs all lower jurisdictions. Even the judg
comply with his decision, according to the staregdecision le. The future legal force
imilar questions — a work of
s, both in our Romano-Germanic
hen statutory law is silent, or in the
ore créative freedom — judicial decisions can
s in the first place is therefore whether the

common law system — because judges ha
produce law. The question that thj 1

positive law does not yet have all the solutions or answers, given its
scientific uncertainties surrounding its subject,. In these cases, the judge can

"' AlSo called « Civil Law », See, https:/www.britannica.com/topic/civil-law-Romano-Germanic (consulted on
March 2022)

2 Ost, M. Van de Kerchove, De la pyramide au réseau ? Pour une théorie dialectique du droit, Univ Saint-
Louis, Bruxels, 2002

" Casuistry, the moral theology devoted to resolving problematic cases, offered general rules to swearing
lawfully, https://dictionary.cambridge.org/fr/dictionnaire/anglais/casuistry (consulted on June 2022)

7, Foyer, Allocution d’ouverture, in La création du droit par le juge, Archives de Philosophie du droit, T. 50,

p.5
15 Chevron USA in Les grands arréts de la Cour Supréme, p. 1017
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regulated by the law, such as those opened by climate change. The issue to be examined here
is to what extent the judge participates in the "governance" of climate change law.

The answer to the question: “what precise role the judge can play in climate change issues” ?
requires some preliminary remarks. Using the dichotomy that divides law into its procedural
and substantive aspects, the question of the judge's involvement in tackling climate change
falls somewhat between the two. The procedural aspect is essential, because by addressing it
we obtain the answer to the question: who is entitled to go to court to settle a disp
concerning climate change. But substantive law is also relevant, because without its ap

they seem to be inseparable in this particular context.
Likewise, environmental law is made up of new elements, but also mak

environmental information are new legal concepts. The parties and t
them in a trial involving an environmental issue. The precautiona
particularly well suited to questions relating to climate change,
great scientific uncertainty.'°

Environmental law also makes use of existing legal too tract law, liability law or
property law. Thus, the second question addressed by tht the extent to which new
mechanisms and principles of law are used to s issues d to climate change, or to
what extent the judge can interpret already existing nfs to solve legal issues related to
this global crisis.'’

as litigation in this area has increased
dsdictions at international, regional (European
ights, Merco-Sud) and national level have
seen numerous trials that op ths in the development of environmental law."”
Several international convefiti purage and follow this trend, such as the Lugano

The judge plays a central role in environ
dramatically since the end of the >

what we could call a "community of judges" who
ignal and national level, each using principles and concepts

criminal law. This
collaborate at int
that emerge in ot

0. Haigh  1994.  Interpreting the  precautionary  principle. In T.
O'Riodan hcan, London, 220 p; G. J. Martin 1994. « Principe de précaution, mesures
provis et protection de l'en-
vir Aménagement-Environnement. Kluwer Editions Juridiques
;7A. Laudon 1996. « Le droit face a I’'incertitude scientifique: risques, responsabilité et

précaution ». Colloque international, Quel environnement

p siecle ?; M. Rémond-Gouillou 1993. «Le risque de l'incertain : la responsabilité face
au avaficces de la science», La vie des sciences, CR. séric générale t 10,

1 ; L. Boy, « La nature juridique du principe de précaution », Nature, Sciences et Société, 1999, 7, 3, p.p. 5-
11
7M. Torre-Schaub, « Le droit des changements climatiques : vieux instruments pour nouveaux problémes »,
Cahiers de Droit Science et Technologies, 2009, n° spécial M. Torre-Schaub dir Dossier Droit et climat ; M.
Torre-Schaub, « Le role des incertitudes dans la prise de décision aux Etats-Unis. Le réchauffement climatique
au prétoire », Revue internationale de droit comparé, 2007, n° 3, p.685-713
g, Maljean-Dubois, dir Le réle du juge dans le développement du droit de I’environnement, Bruylant 2008
Y. Canivet, « Les influences croisées entre juridictions nationales et internationales : ¢loge de la bénévolence
des juges » in Les influences croisées...http://www.ahjucaf.org
g, Maljean-Dubois, p. 195.
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precaution, sustainable development, or prevention appear in decisions in the international,
regional and national arenas. As some authors have claimed, we are moving towards a
"common law" on the environment.”' The question that emerges here is whether going to
court to settle issues not clearly regulated by the law gives judges the ability to offer solution
to this legal [vacuum/void].

If this question was indeed often asked in the early 2000s, when climate change litigation

the government’s inaction in climate change policies.

B. Judges’ role in climate change litigation

This section will examine the actual contribution of judges to th vementy¥t climate law
first (a). In a second step, this section analyses the incipient [sifge¢] [alS@uof development] of
climate change litigation (b).

a) The contribution of judges to the improvement of Cli.

Calling on the judge to solve a question not previo
especially in common law countries. It is not, howe
may appear at first glance. We will take
have shed much light on this issue since
United States for more than twenty
of the judiciary, empowering it to makg decisions on issues on which the law is somewhat
silent.

ated by the law occurs frequently,
a goneral rule, nor is it as obvious as it
es as an example here, as some cases

We know that the sepagti he executive, legislative and judiciary powers is the
basis of the rule of law. Gnore that, even in the United States, the judge does not
have the power imself to the Congress (in legislative matters) or to a
Governmental A

es have been able to slip their ability to make decisions in the face
of regylatofga from an Agency. In other words, faced with a specific, unregulated
ive branch, through its regulatory capacity, and the legislative branch, are
oSomething about it”, so that the situation is sorted out. This is the recent
f the "reasonableness" obligation. It is thus an obligation to do.

On the dther hand, in the very first climate decision ruled by the US Supreme Court —

achusetts v. EPA — the judges enabled their participation in decision making because
“Nor can EPA avoid its statutory obligation by noting the
uncertainty surrounding various features of climate change

2 Delmas-Marty, Vers un droit commun de [’humanité, Interview with Ph. Petit, coll textuel, Paris 2004

22 Massachusetts v EPA & al. 05-1120, 549 U.S 04/02/2007, Connecticut v Electric Power co, NO 04-CV-
05669, 2004 (SDNY, 07/21/2004, M. Torre-Schaub, « Le rdle des incertitudes dans la prise de décision aux
Etats-Unis : le réchauffement climatique au prétoire », Revue internationale de droit comparé, n° 3, 2007, p.p.
685-713
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and concluding that it would therefore be better not to
regulate  at  this  time. See 68 Fed.  Reg.  52930-52931. If the
scientific uncertainty is 50 profound that it precludes EPA

from making a reasoned Jjudgment as to whether green-
house gases contribute to global warming, EPA must say

so».” In this context, the next question to ask is how the issue of climate change was solved
by the judges in the very first landmark climate change case.*

b) The incipient stage [of the development of] climate change litigation

C, was originally fraught
with uncertainty. This uncertainty led to a great deal o al inertia on the part of
many industrialized countries who, driven by lack cific and irrefutable data,
exploited these deficiencies to avoid any legal initi

obligation to legislate. In countries withQut specffic emission regulations, what legal
instruments could citizens wield in
concerning the damage caused by G emissions? The main question emerging from the
very first cases on the matter yfication of “climate damage” as a specific damage,
thus ascribable to a specific h

i@mee”’on the climate was treated by judges as a phenomenon
tific predictions. It became therefore a "danger" or "risk" that

could a “global damage” be assessed. Is it reparable? Or is it insubstantial, undermined
he lack of sufficient specificity and individualization of the victims? Given the
aforementioned practical difficulties, is it considered as a damage caused "to no one in

2 Massachusetts v EPA &  al.  05-1120, 549 US 04/02/2007, p. 31,

https://www .supremecourt.gov/opinions/06pdf/05-1120.pdf (consulted on July 2022)

% Massachusetts v EPA & al. 05-1120, 549 U.S del 02/04/07. See also the previous decisions about this topic
Connecticut v Electric Power co, NO 04-CV-05669, 2004 (SDNY, July 21, 2004, http://www.ag.ca.gov ; For a
deep analysis of this decision see M. Torre-Schaub, « Le role des incertitudes dans la prise de décision aux Etats-
Unis. Le réchauffement climatique au prétoire », Revue internationale de droit comparé, 2007, n° 3, p.685-713
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particular but to everyone in general"? In short, how did the judge position himself with
regards to this kind of damage and how did he qualify both the damaged good (the
atmosphere) and the victims of the damage (the population as a whole)?

This raised the problem of the definition, qualification and evaluation of the damage caused
by climate change. Although the judge had the last word on these three questions, at the end
of the day it was the scientific experts who informed the judges in their decision. It is
therefore necessary to consider the importance of the assistance of scientific experts in
cases as the Massachusetts v. EPA. Close collaboration between the two bodies revealcd§
crucial for the decision.” (1).

climate change. Such an inquiry leads to the establishment of different res
were not individual, but considered as collective, shared and multiple.*®
but also substantial, element was therefore essential in these cases:

allowed the recogmtlon of the damage caused by GHG e
certainty (3).

The question related to the qualification of global eptal damage in the United States
dates back to the 1990s. In 1990, the City of Los
issue of whether certain kinds of da
populations was caused by global warmmg
all".*" In this case, the judges stat

a global phenomenon, thus causing a harm "to
der to establish this type of damage it was

gved without resorting to scientific experts. Although the
ested scientific reports, the judges decided that evidence of
ange was not sufficiently clear and did not accept the claim

to be a great disappointment to environmental groups and to a large
ican public in general, it should not be dismissed as such. On the contrary, it

)ation on climate change. Although the judges did not admit the existence of
’, they laid the foundations of a specific reasoning and a specific vocabulary for
en{ironniental matters. It is also important to point out that this decision imposed the

irement of a causal link for the first time, which remains today an important condition to
establish the existence of damage, its extent and especially its qualification (global or
individual). It is therefore necessary, in order to establish the existence of a global damage

2 S. Jasanoff, « Making order : law and science in action in E. J. Hacket, O. Amsterdamska, M. Lynch, J.
Wajcman eds, The handbook of sciences and technology studies, MIT Press, Cambridge, 2008, p. 779

2% J. Smith y D. Shearman, Climate change litigation, Presidian, Australia, 2006
27912 F.2d 478 (D.C Cir 1990) 94 F. 3d 658 (D.C Cir 1996).
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caused "to all", to be able to provide the necessary evidence and link it to the causes and
consequences of the damage.”® This is the only way to find satisfactory legal solutions for the
eventual victims of climate change. Therefore, the study of these claims leads us to examine
the legal instruments employed in the first cases related to climate change.

2. The first steps to build causality

Since the victims of climate change cannot always be precisely identified, the damage cays
by climate change can be minimized or overlooked. There has also always been a g @
SO

inertia of the authorities of many industrialized countries towards climate litigatig

fulfill its role as a regulator of environmental risks such a
be proven before the court, since the link between and the damage caused did

o global warming was not easy

emissions were directly associated with Hgbal warfming. The issue was far from being
obvious.

pquired to establish the responsibilities of the GHG
emitters had to be proyd S ce. These elements were necessary to establish the
aforementioned causal li Bmd€tcrmine the connection between the specific damage to
HG emissions and the global damage or climate change.

If the burde ually with environmental associations or other entitled plaintiffs,
in Enviropd burden of proof can be reversed and it is the damaging party (e.g.
®ho has to prove that it has done everything necessary to avoid the
pate change would still not rank among "major environmental risks", there

experts. This flexibility becomes a race between who will be able to pay more expensive and

r renowned experts, so that their scientific reports have more weight in the process.
Notwithstanding this danger, it is clear that the judge has sufficient power to set certain limits
to this competition between the parties. The Federal Rules of Evidence (FRE) have put order
in this game. Rule 702 states that "if scientific or technical knowledge will assist the judge in
better understanding the evidence or issues presented, a witness, as an expert qualified by

#B.C. Mank, « Standing and Global warming: is injury to all, injury to none ? », Lewis Clarck Law School Env
Law Revue, 2005, p. 35
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knowledge, experience, education, or training, may testify by giving his opinion or making
his knowledge available to the judge, provided that the knowledge is the result of reliable
methods and that the expert has applied such methods to acquire his knowledge." Rule 706
allows the expert to be appointed by the parties, by the judge or by both. In Climate Change
litigation in the US, it has been common for the parties to choose their own expert witnesses.
Although the criteria of method and standardized knowledge recognized by the scientific
community are respected, the parties appoint the experts whose reports best demonstrate the
arguments invoked by each party, leading to a better chance of winning the case.”” E
reports served several purposes in climate change litigation. They establish the cau

and pioneering decision.
Nevertheless, the establishment of direct and individual caus
Public or Private actor and climate change.”
recently only in France and the Netherlands.”'

3. The judge and the uncertainties of climate chang (on, broadening a flexible
application of State responsibility

Few scientists today would deny the fact
numerous uncertainties. This argu

at the s€ience of global warming is subject to
been the basis for the authorities of some

industrialized countries not to re this problem and not to set legal limits on GHG
emissions. However, judges eory of public nuisance, have been able to find a
satisfactory solution to this poblem. Whis theory has developed strongly in the United States

to such an extent that
April 2007), to acce
certain damages

between GHG emissions from electricity industries and
arming. In general terms, this theory was based on the fact
ugfian activities are more likely than not to produce an excess of
te warming impacts".*>

ing lawsuits are clearly faced with the question of the extent to which
¢ and expert reports allow the establishment of the causal link with the
d for this specific matter. We are faced here with an objective question (the
eports and their scientific reliability) but also with a subjective situation, since,

¥ See Daubert y Frye, Daubert ¢/ Dow Chemical, 509 U.S 579 (1993).

30 Connecticut, 564 U.S. at 415 ; Kivalina, 696 F.3d at 856 ; Greenpeace New Zealand v. Northland Regional
Council, [2007] NZRMA 87, 10/12/2006, High Court of New Zealand CIV 2006-404-004617 ; Zoe and Stella
Foster et al v Washington Department of Ecology, No. 14-2-25295-1 SEA

! Oxfam, Greenpeace & others v. Ministére de 1’Ecologie & others, TA Paris, February 3th 2021 and October
14th 21 ; Millieudefensie & al. v. Royal Dutch Shell Plc. 05/ 26/ 2021 Rechtbank Den Haag, C/09/571932 / HA
ZA 19-379

Amicus brief, Brief petitioners Friends of the earth amicus, Scientific NAS amicus, Scientific association
amicus, en Massachusetts ¢/ EPA cit
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interpretative flexibility. Everything will depend on his willingness to "believe" in certainties,
but also to give appropriate space and importance to uncertainties. The causes of damage are
examined differently in different cases. In some cases, there might be clear evidence of a root
cause of the damage.”> With regards to the damages caused by climate change, evidence
might be lacking. The judge will mostly assume causes that are — as some authors have stated

"weak but highly significant".>* This means that while it is difficult to say with certainty
that GHG emissions are the defining cause of global warming, it is nevertheless true that
GHG emissions have a decisive influence on global warming.

without these being an obstacle to the discovery of proof of damage. Al
evidence become more flexible, making it easier for victims of damage
change to prove that there is a “causality link” between emissions and g

inertia, the judge can overcome the traditional re
nexus, thus inducing a progressive relaxation of
started with the Massachusetts case, entailing chang
responsibility and the role played by the juflges in it.

In the Massachusetts case, scientifi
certainty was increasing corresondln .77 Scientific information, in turn, encouraged the
evolution of administrative reg i climate change, shifting the balance in favor of
its Vlctlms rather than 1n fafgor of t ho "create the risk" by emitting GHGs without

respect was an obligation B! making" to be fulfilled by executive and environmental
administrations. I espite the separation of legislative, judicial and executive
powers,’® in case ironmental danger or threat, judges should not hesitate to put

cqurse, taking certain "precautions” with the judges' power of decision.”” It is

explored”in legal scholarship until the Urgenda climate case in 2015, which completely
ed climate change litigation and which can be considered the very first successful

33 O. Leclerc, Le juge et I’expert, Paris, 2005, LGDJ

HE. Penalver, « Acts of God or toxic torts ? Applying tort law principles to the problem of climate change »
Natural resources journal, 1998, vol 38, p. 563

3% See IPCC Report 2008 http://www.ipcc.ch/
3% Defenders, 504 U.S. 555, 476-77, 1992

T A Scalia, “The Doctrine of Standing as an essential element of the Separation of Powers” (1983) 17 Suffolk
UL Rev ; See also M. Torre-Schaub, « Les contentieux climatiques a ’étranger », RDFA4 2019, p.p. 24-43

Climate Change Law and Policy, Special Issue, Yearbook of Public Law n° 1, 2022 (a paraitre) 11



Marta Torre-Schaub « Climate Change litigation and Legitimacy of Judges towards a « wicked problem » :
empowerment, discretion and prudence »

climate law case in Europe and in the world. This case represents a starting point in both civil
and administrative climate change litigation. It introduced several new climate change
litigation “standards”, allowing judges to follow similar pathways and to explore some others.
However, the question of the real power of judges to address climate change is still a subject
of legal conversation today, also in the US. The question, even if some progress has been
made in this area, remains an open question to this date.®

I1. New pathways and perspectives in Climate Change litigation

were facing. Some progress has been made since.

The "second wave" of climate litigation marked a considerable pro Urgenda
case in the Netherlands (2015), in which the Dutch State was con i
diligence” and on the basis of a “new State’s responsibility on cl4

itigation. The first suit was
fore the Conseil d’Etat (which is

complementary aspects, to the global dynamic of
filed by the commune of Grande-Synthe in Janua
the French Administrative supreme Court) to a

ase, these French cases open new paths for
e presented separately. This can be considered a

fsion ruled by the District Court of The Hague on June 24th 2015 is
inning of the “second wave” of climate change litigation.** Although some

Lin, « The First Successful Climate Negligence Case: A Comment on Urgenda Foundation v. the State of
j therlands », Climate Law, Vol. 5, 2015, p. 65-81 ; J. K. De Graaf and J. H. Jans, “The Urgenda Decision:
Netherlands Liable for Role in Causing Dangerous Global Climate Change”, J. Environmental Law, 27 (3),
2015, p. 517-527; J. Van Zeben, « Establishing a Governmental Duty of Care for Climate Change Mitigation :
Will Urgenda Turn the Tide ? », Transnational Environmental Law, Vol. 4, 2015, p. 339-357 ; R. Cox, « A
Climate Change Litigation Precedent: Urgenda Foundation v. the State of the Netherlands », Journal of Energy
and Natural Resources Law, Vol. 34, 2016, p. 143-163 ; M. Torre-Schaub, « L’affirmation d’une justice
climatique au prétoire (quelques propos sur le jugement de la cour du district de La Haye du 24 juin 2015) »,
Revue québécoise de droit international, Vol. 29,2016, p. 161-183.

40 Urgenda Fondation v. Netherlands Rechtbank Den Haag, C/09/456689/ HA ZA 13-1396, 24/06/ 2015 (on
line)  https://www.urgenda.nl/wp-content/uploads/ENG-Dutch-Supreme-Court-Urgenda-v-Netherlands-20-12-
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other interesting cases followed, the Urgenda decision is still considered the more innovative
one. In their ruling, the judges accepted most of the claims raised by the plaintiffs. The court
provided an effective judicial framework for climate change. To this end, the decision
constituted a major contribution to the justiciability of several legal concepts before a
domestic court, such as the application of the duty of care standard to climate change, the
precaution principle, -enshrined in Environmental Administrative Dutch law- and the United
Nations framework convention on Climate Change of 1992. The Urgenda decision of 2015 is
considered the very first climate change judicial decision in Europe.

The Commercial Chamber of the District Court of The Hague —which has a mixedgfun:

global warming before in any other European country.
innovative and enriching for several reasons. Fi
that had previously discouraged other judges in si
the aforementioned questions of the temporality o change as well as to its global
nature and the uncertainties that they£€ntail. Théyjndges overcame these obstacles by
employing concepts and legal texts that hawg existed” for a long time but that had not been
used successfully until then. Seco rt renewed the notion of the duty of care,

esponsiPility and, above all, the State's obligation to act in the
Aimthreat. The intensity of this definition can be seen here,
of an international nature to an obligation of national law -

hat could have prevented it from administering climate justice
then it ruled on the legal obligation of the State and the exact content of

ugh the Urgenda case presented a series of obstacles for decision-making, the judges
overcame those. This is why it’s considered a unique decision and has since then been used as
a benchmark for other judgments all over the world, especially in Europe. Those difficulties
can be classified into three categories: space-time difficulties (1), the “global” damage
obstacle (2) and the “common good” vision obstacle (3).

2019.pdf ; See also, Leghari v. Federation of Pakistan, W P No 25501, Lahore High Court, 04/09/2015 et
14/09/2015 ; Friends of the Irish Environment CLG v. Gouvernement of Ireland, Supreme Court, App n° 205/19,
07/31/,2020
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1. The space-time difficulties

While the question of Urgenda's legitimacy to act in the name of present generations did not
raise any particular concern before the judges, the Dutch State contested its capacity to act on
behalf of future generations. The Court based its reasoning on two texts: section 303a, book 3
of the Dutch Civil Code — which allows an NGO to undertake legal action to protect the

geographical and temporal borders.

The notion of intergenerational justice was thus at the heart of the probl
were right to raise the issue. They also had the courage to face this
relying on the notion of sustainability, by employing the term "sustai

the term "sustainable society" in this case by invoking the B
Nations Framework Convention on Climate Change. These

generations.

The Court indeed recognized that the NGO had t
generations and their rights. These rights are stated
an obligation for the present generations not to

necessa itimacy to represent future
f international law which contain
mpuomise the possibilities of future
sis of the rights of future generations.
It was therefore the principle of sustMgable dévelopment, rarely used by national
jurisdictions, which served as a theguig al support for the Hague judges.

healthy environment, U prilcd for the interests of a sustainable society".*” The
concept of sustai ic@awas also formulated in the legal instruments invoked by the
NGO against the , from its point of view, were not sustainable and seriously
endangered uman societies as a whole.

Thus, mrfiot hesitate to rely on Article 2 of the United Nations Framework
Co imate Change, which stated that “The ultimate objective of this Convention
related legal instruments that the
the Parties may adopt is to achieve, in accordance with the relevant provisions

thqf would prevent dangerous anthropogenic interference with the climate system. Such a
should be achieved within a time frame sufficient to allow ecosystems to adapt naturally

! Urgenda 2015 point 4.7, p. 27 https://www.urgenda.nl/wp-content/uploads/ENG-Dutch-Supreme-Court-
Urgenda-v-Netherlands-20-12-2019.pdf
* Urgenda 2015 point 4.8, p. 27 https://www.urgenda.nl/wp-content/uploads/ENG-Dutch-Supreme-Court-
Urgenda-v-Netherlands-20-12-2019.pdf

Climate Change Law and Policy, Special Issue, Yearbook of Public Law n° 1, 2022 (a paraitre) 14



Marta Torre-Schaub « Climate Change litigation and Legitimacy of Judges towards a « wicked problem » :
empowerment, discretion and prudence »

to climate change, to ensure that food production is not threatened and to enable economic
development to proceed in a sustainable manner ».*

2. The “global” problem and the response of judges

While not going into the details of Dutch emissions and their contribution to the global
phenomenon of climate change, the judges concluded that the Netherlands had collectively

change is a global problem that requires global accounting".* Thus, t
difference between the desired level of emissions and the actual leve

the Netherlands' level of emissions was not very hi
responsible for the increasing rate of global emissions.

that there is a sufficient causal link to conne® Dutch @HG emissions to global climate change
sent climate of the Netherlands".*® The fact,
according to the judges, "that current G emissions are limited on a global scale,
does not alter the fact that thede e i ntribute to global climate change".*’ In the end,
the judges justified the existdlice of a §gusdl link by placing the Netherlands on the ground of

their reasoning, they wen o0 affirm that in order to achieve a "fair distribution" of
global emissions, gfic NetheM@ds, as well as the other States of Annex I of the Framework
Convention, shall ad)in reducing emissions.

see, was actually “bypassed” through the acceptance of the global
fe and the affirmation of the climate as a common good of humanity™.

015 point 3.1 https://www.urgenda.nl/wp-content/uploads/ENG-Dutch-Supreme-Court-Urgenda-v-
erlands-20-12-2019.pdf

enda 2015 points 3 and 4 https://www.urgenda.nl/wp-content/uploads/ENG-Dutch-Supreme-Court-
Urgenda-v-Netherlands-20-12-2019.pdf

¢ Urgenda 2015 point 4.90 https://www.urgenda.nl/wp-content/uploads/ENG-Dutch-Supreme-Court-Urgenda-v-
Netherlands-20-12-2019.pdf; See also about State responsibility the interesting observations of C. Voigt, « State
Responsibility for Climate Change Damages », Nordic journal of International Law, vol 77, n° 1-2, 2008, p. 10
7 Urgenda 2015 point 4.90 https://www.urgenda.nl/wp-content/uploads/ENG-Dutch-Supreme-Court-Urgenda-v-
Netherlands-20-12-2019.pdf

* Urgenda 2015 point 4.90 https://www.urgenda.nl/wp-content/uploads/ENG-Dutch-Supreme-Court-Urgenda-v-
Netherlands-20-12-2019.pdf « From the above considerations, it follows that a sufficient causal link can be
assumed to exist between the Dutch greenhouse gas emissions, global climate change and the effects (now and in
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4. Can the Climate be considered a “common good”?

With regards to the atmosphere as a “common good”, it’s useful to recall that the atmosphere
is a space between the surface of the Earth and outer space, divided vertically into four
spheres based on different temperature levels. Greenhouse gases are naturally present in the
atmosphere. However, if the amount of gases emitted due to human activities increases, their
accumulation in the atmosphere significantly raises temperatures, causing climate chgag

related problems. Compared to traditional pollution, the effects of climate change arg @

Things also become more complicated when one confronts the traditio 1 wance
with that caused by climate change. However, the notion of territory jurigdiction of

good, to be inherited by
future generations) has not, to date, been fully determi a legal perspective. The

established national boundaries. It is rather a ma
which different currents circulate, dispersing th bstnces that constitute them. The

not necessarily adjacent countries.*” This is We interpretation that the Court has adopted in the
Urgenda decision in 2015.%°

l@ctive in overcoming the obstacle of proving emissions
ke into account the intellectual rigor of the theory of
pt’circular reasoning of the judges shows the influence of
r,at least of those that are currently emerging in the field of
but make a comparison with certain recent decisions in the
on the impossibility of "guaranteeing an absence of risk",

import products will become more expensive... », Urgenda 2015 decision, points 4.16 and 4.17 ; Also,
P 4.11 to 4.30 and point 4.37 « The realisation that climate change is an extra-territorial, global problem
and fighting it requires a worldwide approach has prompted heads of state and government leaders to
contribute to the development of legal instruments for comabting climate change by means of mitigation
greenhouse gas emissions as well as by making their countries « climate-proof » by means of taking mitigation
measures... ». https://www.urgenda.nl/wp-content/uploads/ENG-Dutch-Supreme-Court-Urgenda-v-Netherlands-
20-12-2019.pdf
O «It is an established fact that climate change is a global problem and there for requires global
accountability...emission reduction therefor concerns both a joint and individual responsibility of the signatories
to the UN Climate Change Convention... », Urgenda 2015, point 4.79. https://www.urgenda.nl/wp-
content/uploads/ENG-Dutch-Supreme-Court-Urgenda-v-Netherlands-20-12-2019.pdf
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case would mean affirming the existence of an obligation on the part of the State to honor its
duty of care by taking precautionary measures. Thus, the judges in the Urgenda case did not
hesitate to apply the precautionary principle, in order to affirm the State obligation for
reducing the level of emissions, as required by international commitments. While they did not
answer the question of tangible proof of the connection between emissions and the rise in
global temperatures, they asserted that it was “precisely” because this risk “might” exist, even
if it is still uncertain, that the Dutch State had an obligation to take precautionary measures.
The court presupposed the existence of an uncertain risk, relying on scientific reports, an

not hesitate to sweep aside any doubts about the existence of a causal connectig

Article 21 of the Dutch Constitution states that the 1 be concerned with keeping the
oving the §nvironment. In the Urgenda case, this

article was translated into an obligation to
this obligation, Urgenda accused t

doing so, the Court explained fhat 1 s acting against the interests it should protect.

According to the court, obligaffion of the State should be defined in both a spatial and
geographical contex{, i asttic Netherlands had a dense population living in a
geographical area i level variations, which the State had to take into account in
order to manage t ing’ of this population. This duty of care was not actually defined

by law, and i ich it has to be applied is within the discretion of the State in the

> The meaning of the duty of care is not fully stabilized. It generally refers to the care with which a person is
obliged to carry out his mission in order to respect the provisions of the law. It may also refer to the efficiency
that one is entitled to expect from a prudent person in the performance of a particular task or function. While it
generally refers to not being negligent, the duty is often associated with prudence. In this case it is associated
with the "duty of care" of the state and thus with its obligation to take care of its citizens in the face of a threat.
See our developments on the evolution of the concept M. Torre-Schaub, « La justice climatique. A propos du
jugement Urgenda de la Cour de District de La Haye du 25 Juin 2015) », RIDC n° 3, July-September, 2016
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The application of the rule of no-harm to climate change is, still today, a matter of debate.”
However, the District Court of The Hague in its Urgenda decision of 2015 affirmed that it
was an actual “standard” of behavior.

Since 2011, after a statement before the United Nations General Assembly by the President of
Palau in which he asked to "urgently seek an informed opinion from the International Court of
Justice on the responsibilities of States under international law to ensure that activities carried
out under their jurisdiction or control that emit greenhouse gases do not cause damag

inaction.>*

This point, which has never been fully clarified’, has
decision.”® This very innovative interpretation opened in
treatment of climate change. The judges, i i
contemporary international law, which advocates

pted the conclusions of
interpretation of the rule of no-
pre¥ention. Through these principles,
as enshrined by a domestic court in the

=
=
w2
o
)
wn

Netherlands. The behavior of the Dutch
required by the duty of care appr i

fre grouped under a single term: the duty of care.”’ This
to be reasonable insofar as it involved dealing with a serious,

Bilifiternational : I’arrét commune de Grande-Synthe », 4JDA, 2021, p. 226
e of political and moral philosophy enunciated by John Stuart Mill in his book On Liberty

olmission environnement du Club de juristes, octobre 2015 ; International Law Association, Legal principles
d to climate change, Draft Committee report, June 2012,
http://www.ilahq.org/en/committees/index.cfim/cid/1029 ; Shinya Murase, Protection of the Atmosphere, Annexe
B, Rapport de la Commission de Droit International, 63 session, 2011, NU AG Resolution 66/10

*S. Murase, Protection of the Atmosphere, Annexe B, Rapport de la Commission de Droit International, 63
session, 2011, NU AG Resolution 66/10

> p. Birnie, A. Boyle & C. Redgwell, International law and the Environnement, Oxford 2009, p.p. 143-152

*® Urgenda 2015 points 3.3 and 4.74 https://www.urgenda.nl/wp-content/uploads/ENG-Dutch-Supreme-Court-
Urgenda-v-Netherlands-20-12-2019.pdf

> Urgenda 2015 Points 4.64 « ...This factors lead the court to the opinion that, given the high risk of hazardous
climate change, the State has a serious duty of care to take measures to prevent...the state should take
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but uncertain, threat. A first question that arose was whether the duty of care could be defined
an obligation of means or an obligation of result. In order to better understand its meaning, it
is interesting to split the notion: on the one hand, when the risk is known and identified, it is
an obligation of vigilance and, on the other hand, in the face of scientific uncertainty, it is an
obligation of prudence, or even of precaution. In this case, we think that the judges have
indeed favoured this second interpretation.

3. A new turn in the interpretation and application of the Precaution Principle

this principle, taking into account the dangerousness of the phenomenon.’®
resided in two essential elements: the proportionality of the precautionary

and feasibility, taking into account existing technical
hesitate to raise the question of the usefulness of gree itigation measures based
on the precautionary principle in terms of cost effectivene s indeed one of the main
points of the Dutch government in relation to the ction o #Ssions. The government had
argued that the costs would be disproportionate i to, reduce emissions to the extent
requested by Urgenda. According to the court, howdyer, reducing the level of emission is not
only perfectly proportionate, but it is als i to do from a purely macro-economic
perspective. Mitigation was considered b
response. To this end, the court s

therefore, on the basis
is always better than cure

seriously, w
of climate

es for its citizens... » https://www.urgenda.nl/wp-content/uploads/ENG-Dutch-Supreme-
erlands-20-12-2019.pdf ; See for developments of a general duty of care, J.-M. Pontier,
bflque et la prévention des risques », 4J/DA4 2003, p. 1752 ; M. Deguergue, « Responsabilités et

015 Points 4.67 & 4.75 « to what extent the State has the obligation to take precautionary measures,
it ij\also relevant to find out wether taking precautionary measures is onereous...it is important to know wether
easures to be taken are costly...If the current greenhouse gas emissions continue in the same manner,
global warming will take such a form that the cost of adaptation will become disproportionately high » ; See for
some developments on this Principle G. J. Martin, La mise en ceuvre du principe de précaution et la renaissance
de la responsabilité pour faute », JCP 1999 éd E, n° 1 supl, p. 4 ; A. Rouyére, « L’exigence de précaution saisie
par le juge », RFDA, 2000, p. 266.

Principles of Oslo on Global Climate Change, March st 2015,
http://globaljustice.macmillan.yale.edu/sites/default/files/files/OsloPrinciples.pdf; See also, Ph. Sands,
« International Law in the field of Sustainable Development : emerging legal principles », in Lang W. (ed)
Sustainable Development and International Law, Graham & Trotman, Martinus Grijhof, London, Boston, 1995,

p-p- 55.
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The Urgenda decision — the most emblematic case of the “second wave” of climate change
litigation — stated in its conclusions that, despite the existence of the “principle of separation
of powers”, in a democratic society it is up to the judges to make the law effective and not a
dead letter.®’ It is not a matter of encroaching on the competences of the executive or the
legislative, but of defending the citizens and reorganizing the three powers so that each one
does its job. Thus, the court said, it is the judge's job to render effective the legislation enacted
to protect the citizens from the government, which is the primary purpose of the law. In_jdu
decision, the judges gave content to the notion of “sustainable society®'”, opening paths @

“green transition”.
B. The role of judges in the “Green Transition Pathway”: the “third wave@f clima
litigation

The role of judges is becoming increasingly prominent in the latest cli %2 Indeed,

% M. Torre-Schaub & al. Les contentieux cli tiques. UsQges et mobilisations du droit pour la cause
climatique. Mission de Recherche Droi&.‘ Justice, 019 (on line) http://www.gip-recherche-
justice.fr/publication/les-dynamiques-du-contentieux-Wlimatique-lisages-et-mobilisation-du-droit-face-a-la-
cause-climatique-2/

OV The term « sustainable society also has aiNgutergenerational dimension, which is espressed in the definition
of « sustainability » in the Brundtal
that meets the needs of the prese j ymprpmising the ability of future generations to meet their own
needs » point 4.8 of the Urgen

isati g administratif », JCP A, June 2021, 2206 ; Grande-Synthe I M.
Torre-Schaub, EEI 20204£t. 1 1, 2021, dossier 12; R. Radiguet, JCP A 2020, 2337; B. Parance, J.
Rochfeld, JCP G, 20 toullié, Dr. adm, 2021, n°3, comm. 14 ; H. Delzangles, AJ/DA, 2021, p.

217 ; S. Cassella, 4

inistratif », RFDA 2021, p.747 ; I’ Affaire du siecle I, Ass. Oxfam France et a. TA
3 orre-Schaub, EEI, 2021, n°3 étude 3 ; M. Torre-Schaub, P. Bozo, « L’affaire du
en clair-obscur », JCP 4, n° 12, 19 March 2021, p. p. 29-33 2021, 2088 ; M. Torre-Schaub,

ultés pratiques », 4/DA, 8 novembre 2021, p. 2228 ; M. Hautereau-Boutonnet, « Jugement de 1’affaire du
siécle. Une logique comptable et correctrice. » Apercu rapide, JCP éd G. 15 Nov. 2021, p. 1195. Avant les
décisions, pour un apercu des éléments de contexte, C. Cournil, A. Le Dylio, P. Mougeolle. « L'affaire du siécle
: entre continuité et innovations juridiques ». AJ/DA, 2019, pp.1864

63 CE, 19 nov. 2020, Commune de Grande-Synthe, n°427301, Jurisdata : 2020-018732 ; CE, 1st July 2021,
Commune de Grande-Synthe, n°427301 ; TA Paris, 3 Febr. 2021, Association Oxfam France et a., 1°1904967,
1904968, 1904972, 1904976/4-1: JurisData : 2021-000979 ; TA Paris, 14 Oct. 2021, Association Oxfam France
et a., n1°1904967, 1904968, 1904972, 1904976/4-1 JurisData : 2021-016096 (Affaire du siécle).

64 B. Lasserre presentation at the webinar organized by Yale University and the Conseil d’Etat Grande-Synthe,
24 February 2021, [on line]
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different paths, on the one hand the legality control — recours pour excés de pouvoir™-* and
on the other hand the indemnity action for failure to act —“recours en responsabilité”-°, the
judges of the Conseil d’Etat and those of the Administrative Court of Paris finally arrived at
the same conclusion: the lack of time before us to achieve the goal set by the Paris
Agreement. This objective is to keep the global temperature increase below a 2°C threshold
and, if possible, below 1.5°C. It is therefore an affirmation of the urgency of climate change
that unites the judges in both cases.

In the first law case, the “Grande Synthe affaire®’, it was asked to the High admini
court, Conseil d’Etat, to control the legality of an administrative act. The control of gal
one of the modalities of appeal before the administrative jurisdictions consisting i
the legahty of an act of the admlnistration contested by the apphcant In the

considering that the administration had exceeded its powers by not
request made previously by the applicants requiring the adrnini

In the second law case, the “affaire du siécle
administrative court of Paris, in first instance, h
brought by several NGOs demanding to
for having caused an ecological damag
insufficiencies in the legislation an i

ar an appeal for compensation,
y responsibility of the administration
tmosphere, due to the failures and
concerning the mitigation of GHG emissions

#C before an administrative court by means of a request and directed
ot a contract except for the hiring of a contractual public agent and

ial or total annulment of the decision challenged. It is often said that it is a
to the full litigation appeal which is a lawsuit against a public person in order

open even without text against any administrative act and which has for effect to
ith the general principles of the law, the respect of the legality" (C.E. Assemblée Dame

o-ontractor, does not execute the obligations provided for in the contract, the other party can refer to the judge
er to obtain compensation for these contractual failures. In other cases, the liability is said to be "extra-
contractual”, because it is not based on a contract. The liability can then be : a liability for fault: the victim must
then demonstrate a fault of the administration; a liability without fault: it is only necessary to prove that the
damage is linked to an activity of the administration, which has not committed a fault. https://www.vie-
publique.fr/fiches/20274-quelles-sont-les-formes-de-responsabilite-de-ladministration (consulted on July 2022)
67 CE, 19 Nov. 2020, Commune de Grande-Synthe, n1°427301, Jurisdata : 2020-018732 ; CE, Ist July 2021,
Commune de Grande-Synthe, n°427301

08 1A Paris, 3 Febr. 2021, Association Oxfam France et a., n°1904967, 1904968, 1904972, 1904976/4-1:
JurisData : 2021-000979 ; TA Paris, 14 Oct. 2021, Association Oxfam France et a., n1°1904967, 1904968,
1904972, 1904976/4-1 JurisData : 2021-016096

Climate Change Law and Policy, Special Issue, Yearbook of Public Law n° 1, 2022 (a paraitre) 21



Marta Torre-Schaub « Climate Change litigation and Legitimacy of Judges towards a « wicked problem » :
empowerment, discretion and prudence »

The administrative judge identified a double theory in the light of these disputes. He noted
that the commitments made by France entailed real binding obligations. The judge had also
affirmed that the principle of prevention is an essential tool in the fight against climate
change. However, the judge was not able to go beyond his powers, both because he can only
interpret existing legislation and because of the limited content of this legislation. The judge
points out the “delay”, while reminding the obligation to act. The affirmation of new and
binding climatic obligations emerges from these two cases, as well as their scope. These
obligations trace the “pathway” towards the ultimate objective of carbon neutrality (a). O
Q

one hand, the judges initiate this transition through the reaffirmation of the objectives
achieved and thanks to the tool of prevention. On the other hand, they indirectly idepfify
could become a new standard of behavior (b).

a) How the judges interpret the transition to decarbonized society

Both, the reinforcement of climate “obligations” by the administr:

¢ (1) and the
reaffirmed necessity for “action” (2) can be observed in the latest F i

on

eal against the excess of
power of the President of the Republic, the Prime Mini e Minister of Ecological
Transition in omitting to take all measures necess
the reduction of greenhouse gas emissions on Fren
the commune's appeal and the interventions of othdgfitie?’and associations admissible - by

t in bringing proceeding. It had also

st be taken into account as genuine commitments.
cision -confirmed by the July 1, 2021 decision- notes the
matic documents on carbon targets and trajectories, carbon

Secondly, the No
binding character
budgets and th

andatory nature of France's climate commitments. Third, as a logical
e decision underlines the lack of compliance with the reduction trajectories

degision of rejection taken by the administration. It thus forced the government to "take all

sary measures" to respect the GHG emission trajectories it set for itself. The EC once
again recognized the normative value of the commitments, and of the objective to be reached
under Article 104 of the Energy Code. This was also the meaning of the conclusions drawn up
by the public rapporteur. Still, the July 2021 SG decision, stated that the Administration
should present its measures to reduce emissions according to the National Plan established
(the SNBC) before March 31th 2022. This deadline has already passed and no specific
measure has been taken, which will probably lead the judges to a new decision anytime soon.
The upcoming judgment could further legitimize judges to oblige the administration to adopt
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climate change mitigation measures. In doing so, the judges won’t be “trespassing” their role,
but will be exercising their legitimate power to force the administration to act according to
existing climate law.

2. The necessity of “action” reaffirmed by the judge

In another case, entitled Affaire du siecle, the judge recalled the need to act as an obligation
for the State. This was translated in the decision with the need to "take all useful measurg

compenser en ordonnant a 'Etat de déduire des futurs budgets carbone le su
produit sur la période 2015-2018%. Despite the arguments of the defenda
led to affirm that the compensatory nature of the SNBC was not the solyyon. 1 ient
action on the part of the State was thus well established for the past

of the damage..." .”°

b) Towards the jurisprudential creation of a new
behavior”?

Through the study of recent French clim
two main trends: in the one hand, admin
transition in controlling the trajectqu

"The decision of
therefore to cont

of emissions produced over the period 2015-2018" Unofficial translation.
Oct. 2021, Association Oxfam France et al. n°1904967, 1904968, 1904972, 1904976/4-

. Torre-Schaub, « Les contentieux climatiques, quelle efficacité en France ? Analyse des leviers et
ultés, in Dossier spécial cit REEI, May 2019, p. 30 ; L. Monnier, « Quel réle pour la justice administrative

dans la lutte contre les projets « climaticides » ? Le cas de Guyane Maritime », in Dossier spéc cit, REEI, May
2019, p.p. 32-37; M. Torre-Schaub, « Les contentieux climatiques: du passé vers le futur», RFDA, n°l
January-February 2022.

? B. Lasserre presentation at the webinar organized by Yale University and the Conseil d’Etat Grande-Synthe,
24 fév. 2021, [on line]
Py Delzangles, « Le « contréle de la trajectoire » et la carence de I'Etat frangais a lutter contre les
changements climatiques. Retour sur les décisions Grande-Synthe en passant par l'Affaire du siecle”, AJDA
2021, p. 2115 ; M. Torre-Schaub, « Les contentieux climatiques. Du passé vers le futur », RFDA, n° 1, January-
February 2022.

Climate Change Law and Policy, Special Issue, Yearbook of Public Law n° 1, 2022 (a paraitre) 23



Marta Torre-Schaub « Climate Change litigation and Legitimacy of Judges towards a « wicked problem » :
empowerment, discretion and prudence »

have a historical significance because it is "turned towards the future"’®. Indeed, if it concerns

past periods, it also sets a "roadmap" for the future”. The point is to consider that, if the State
continues to follow the same trajectory of reduction that was followed until the year 2020, all
the efforts to reach carbon neutrality by 2050 and to achieve a reasonable reduction by 2030

will be very difficult to achieve, even "impossible".”®

Both French decisions expressed doubts about the reduction capacities, which seemed
unrealistic given current climate policies. The conclusions of the first GS decision alrg
expressed this concern: "it is a question here of taking a position on an essential trajectg @
the future"’’. The conclusions of the second decision also echo this. It is a matter of, C

in a short time.
2. The « prudential behavior » as a new jurisprudential standard?

The latest Affaire du siecle decision clarified the way judges i
prudence, which could become a new standard of behavior
regarding some Climate Change-related activities. In this

form of compensation with
ge. "Under the terms of article
sat#on of the ecological damage, the

3, 2021, the judges opted for compensation in kin
the objective of "preventing" and not "aggravatin
1252 of the Civil Code: Independently of the co

a person Mgentioned in article 1248, can prescribe
the reasonable measures suitable to prevent ® make case the damage"’™.

that...the various measures agpearingh the law of July 20, 2021 as well as the regulatory
i ication, are of a nature to allow for the reparation of
the prejudice noted..,she ablish, as of the date of the present judgment, that it
would have been sated... In the circumstances of the case, it is appropriate to
order the Prime to Xake all appropriate sectorial measures to compensate for the
uncompensa art of thefloss ...and subject to adjustment ...it is appropriate to order the
enactmen h mugtires within a sufficiently short period of time to prevent further
damagg™.

AX)

7

. Torge-Schaub, « Les contentieux climatiques. Du passé vers le futur », RFDA, n° 1, January-February

® Delzangles, « Le « contrdle de la trajectoire » et la carence de I'Etat frangais a lutter contre les
changements climatiques. Retour sur les décisions Grande-Synthe en passant par l'Affaire du siecle”, AJDA
2021, p. 2115 ; M. Torre-Schaub, « Les contentieux climatiques. Du passé vers le futur », RFDA, n° 1, January-
February 2022
" Conclusions CE 1 juillet 2021, Commune de Grande Synthe, 427301, cit, p.p. 4 & f. and 12 ; TA Paris, 4ss.
Oxfam France et a. 14 octobre 2021, cit. p.p. 8-9 & 10
7 Conclusions CE 1¢ juillet 2021, Commune de Grande Synthe, 427301, cit, p.p. 4 & 12
"8 Conclusions TA Paris Association Oxfam France et a. 14 octobre 2021, p. 5

7 Conclusions TA Paris Association Oxfam France et a. 14 octobre 2021, p. 6.
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Once this path has been mapped out and guided by prevention, it will be possible for judges in
future decisions to establish the ultimate goal of carbon neutrality. The means to that end may
well become the beginning of a standard of diligent preventive behavior. The assessment of
this "responsible" behavior is based on the definition of a prevention standard. This standard
is manifested by various signals: first, by the effective obligation to "take all measures" to
achieve reparation of the ecological damage. Secondly, by the obligation for the State to
« submit itself to the control of the judge » in the months to come. Finally, the judges
expressed this preventive new standard of behavior for the Administration with the threat g
« new injunction », possibly accompanied by a fine.*” It is indeed through “drawing a pff

authorizations granted to private operators that are not in li
carbon neutrality would fall under the scope of possible liabili

activity”. This could have unintended consequences.

untries are notifying cases
ecently illustrated the emergence
. 7In the Netherlands as well, in a
any Shell.* If this new path is to be
doors to the empowerment of climate

However, this trend, is not unique to France an
following this direction. In Australia, the Sharma
of a new kind of “climate duty of care” from the

d by Courts in contributing to the fight against climate
ot homogenous, depending on many factors as the legal
e made, the existence of climate change laws at the domestic
tional law in domestic Courts. Despite these differences and the
ed (difficulties to interpret uncertainties, difficulties to establish a
of ambition of many climate change laws and the principle of the
vers), the role of judges became timidly but surely more and more important.

change is of cou
system in which t

80 1A Paris, Ass. Oxfam France et a. 14 octobre 2021, point 7, p. 29.

80 TA Paris, Ass. Oxfam France et a. 14 octobre 2021, points 8, 9, 10 & 13.

81 Sister Marie Brigid Arthur v Minister for the Environment Sharma, Federal Court of Australia, 27 May 2021 ;
See also commenting a previous decision Gloucester Resources Limited (GRL) v Minister for Planning, New
South Wales Court of Appeal, 8 February 2019, T. Thuilier, « Dialogues franco-australiens sur la justice
climatique », EEI, March-April 2019.

82 Milieudefensie et al. v. Royal Dutch Shell plc, NL:RBDHA:2021:5339 Court of District of The Hague, May
26th 2021(on line) https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:RBDHA:2021:5339
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appear here and there. In France, more particularly this will arrive soon: first, at the end of
March 2022, then at the end of December 2022, in order that the GHG reduction targets set
for 2030 and 2050 could be achieved.

We are aware that we are still today at the stage of a small steps jurisprudence because the
judge is limiting himself because of his historical prudence and proximity to the
Administration. He limits himself too because of the respect for the principle of the separation
of powers. And, last but not least, because of the margin of appreciation that must be le

the Administration.

the near future to the establishment of a new "standard" of diligent b
Administration. For the time being, this is still in a preliminary and even

prevention » by the different decisions that we have covered so far.

Paris le 3 avril 2022
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