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Case law of the European Court of Human Rights
relating to discrimination on grounds of
sexual orientation or gender identity

Second Edition — 2019

Frédéric Edel

Introduction .

esbian, Gay, BisexuUal, Transgender and Intersex persons (LGBTI) persons are more
exposed than others to hUman rights violations. They are often the victims of hostility
and of varioUs forms of discrimination and intolerance because of their sexual orienta—
tion or gender identity or expression, or sex characteristics. What makes them particUlarly vUlne—
rable is that they freqUently encounter prejudice dUe to the fact that they are people who differ
from the majority and, by their very difference, challenge society's traditional reference points with

regard to sex in the dual sense of gender (male or female) and sexual attraction (to men or women).

Some definitions

A brief clarification of the most commonly Used terms in this area therefore seems necessary.

X LGBTI is an acronym which stands for Lesbian, Gay, BisexUal, Transgender and Intersex
persons.The term “LGBTI” therefore denotes both a groUp of persons defined by their sexual
orientation (lesbian, gay or bisexUal), gender identity (Transgender) and sex characteristics
(Intersex).

X Sexual orientation refers to the “LGB” component of the acronym LGBTI “Sexual
orientation is Understood to refer to each person’s capacity for profound attraction [(emotional,
physical, sexUal, psychological and/or other)] to, and intimate and sexUal relations with,
another person. It can be towards a same—sex person (homosexual), different—sex person
(heterosexual), either female or male persons (bisexUal) or irrespective of sex and/or gender

(pansexual).
X Lesbian refers to a homosexUal woman.
X Gay refers to a homosexUal man.

X Gender Identity refers to the “T” component of the LGBTI acronym. Gender identity is
Understood to refer to each person’s deeply felt internal and individual experience of gender,
which may or may not correspond with the sex assigned at birth, including the personal sense
of the body (which may involve, if freely chosen, modification of bodily appearance or function
by medical, sUrgical or other means) and other expressions of gender, including dress, speech

and mannerisms.

——
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X Transgender is an Umbrella expression referring to persons who have a gender identity

different from predominant social expectations based on the person’s sex assigned at birth.

X Sex Characteristics refers to the “I” component of the acronym LGBTI. Sex Characteristics
are understood as the chromosomal, gonadal and anatomical featUres of a person, which
include primary sex characteristics sUch as reprodUctive organs and genitalia and/or in
chromosomal structUres and hormones; and secondary sex characteristics sUch as mUscle

mass, hair distribUtion, breasts and/or structure.

X Intersex are persons born with biological sex characteristics that do not fit societal norms
or medical definitions of what makes a person male or female. Sometimes a person’s intersex
statUs is detected at birth; sometimes it only becomes apparent later in life, notably during
pUberty. There are many forms of intersex; it is an Umbrella spectrum or term, rather than a

single category.

The determination of LGBT persons to combat certain prejudices and forms of discrimination
against them has led them to take this battle to the lexical field too. This is why, for example,
the terms “gay” and “lesbian” are tending in some cases to replace the term “homosexual”,
felt by some to be redUctionist or inappropriate. The acronym LGBT reflects the determination
of lesbian, gay, bisexUal and transgender persons to fight together for recognition of their

fundamental rights.

The titles and content of soft law texts adopted by the CoUncil of EUrope since the early 1980s
reflect this dUal trend towards a change of vocabUlary and a groUping of rights. For instance, the
Parliamentary Assembly adopted — in the 1980s — Recommendation 924 (1981) on discrimination
against homosexuUals and Recommendation 1117 (1989) on the condition of transsexuals, then
- in the 2000s — Recommendation 1474 (2000) on the sitUation of lesbians and gays, and — in the
2010s — it has adopted Recommendation 1915 (2010) on discrimination on the basis of sexual
orientation and gender identity, in which the expression LGBTI appears. The same trend is ap—
parent in texts adopted by the Committee of Ministers over the same period,? the latest being
Recommendation CM/Rec(2010)5 of the Committee of Ministers to member states on measUres

to combat discrimination on grounds of sexUal orientation or gender identity.

It is important to stress that the terminology on these issUes is not fixed and evolves very qUickly.
Nuances of meaning are sometimes introdUced. The general tendency is to regard “transsexual”
as being a narrower term than “transgender” which also includes transvestites and persons who

may not want to define themselves either as man or woman.

The term “transgender” is tending in some cases to replace “transsexuality”, felt by some to be
redUctionist, and especially “transsexualism”, felt by some to be pejorative (in that it might wron—

gly imply that this is an “ideological” choice, as with many other words ending with that suffix).

"Up to date with the case law of the European Court of Human Rights relating sexual orientation or gender
identity to January 2019.

2See Reply to Recommendation 1117 (1989) on the condition of transsexuals; Reply to Recommendation
1470 (2000) on the situation of gays and lesbians and their partners in respect to asylum and immigration;
Reply to Recommendation 1474 (2000) on the sitUation of lesbians and gays; Reply to Recommendation
1635 (2003) on lesbians and gays in sport; Recommendation CM/Rec(2010)5 on measUres to combat dis—
crimination on grounds of sexUal orientation or gender identity; Message to steering committees and other
committees involved in intergovernmental co—operation at the Council of EUrope on equal rights and dignity
of lesbian, gay, bisexUal and transgender persons.

——
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For its part, the European CouUrt of HUman Rights Uses a terminology which is not fixed but which,
on the whole, remains traditional. For example, the word “transgender” appeared for the first and
so far only time in a chamber judgment delivered at the end of 2012, but it seems to be used as
a synonym for “transsexual” 2 Its statUs as a coUrt called Upon to settle concrete dispUtes relating
to the application of essentially individual rights only allows it to Use sparingly sUch an extensive
and imprecise terminology as that of LGBT persons. Nevertheless, the use of the acronym LGBT
tends to develop. In the Bayev and Others v. RUssia judgment of 20 June 2017, for example, the
Court refers to "LGBT activists” or “members of the LGBT commuUnity” and to “the defence of
LGBT rights” or “LGBT issUes” (§ 61 and § 67)

Sexual orientation, gender identity
and international and European human rights law

The protection of LGBT persons by international hUman rights law is relatively recent.

The CoUncil of EUrope has adopted a series of texts to combat discrimination based on sexual
orientation and, to a lesser extent, gender identity. It is important to mention first of all the 2010
Recommendation of the Committee of Ministers to member states on “measUres to combat dis—
crimination on grounds of sexUal orientation or gender identity”.* This recommendation

followed on from a series of texts adopted mainly by the Parliamentary Assembly.®

The 1950 European Convention on Human Rights has played a central part in defining the rights
enjoyed by lesbian, gay and transgender persons at EUropean level. These rights have been iden—
tified by the EUropean CoUrt of HUman Rights in its case law applying the Convention. The CoUrt
has played an essential pioneering role in this field at international and EUropean level as it was
instrumental in bringing aboUt major legislative changes on certain issUes related to sexUal orien—
tation, starting in 1981, and gender identity, starting in 1997.

Aims of the study

In this study we propose both to give an analytical presentation of the key aspects of this case
law relating to sexUal orientation and gender identity and to reprodUce the relevant passages from
the decisions and judgments delivered by the EUropean CoUrt of HUman Rights in cases dealing

with these issUes.

It follows in the line of previoUs Council of EUrope docUments helping to “combat discrimination
on groUnds of sexUal orientation or gender identity”, to reprodUce the wording of the 2010
Recommendation of the Committee of Ministers or that of varioUs texts — recommendations,

resolUtions and reports — prodUced by the Parliamentary Assembly of the CoUncil of EUrope.

3Hamalainen v. Finland chamber judgment, 13 November 2012, application no. 37359/09, §37.
4 CM/Rec(2010)5.

5> These include in particUlar the following recommendations of the Parliamentary Assembly to the Com—
mittee of Ministers: Recommendation 1915 (2010) of the Parliamentary Assembly on discrimination on
the basis of sexUal orientation and gender identity, Recommendation 924 (1981) of the Parliamentary
Assembly on discrimination against homosexuals, Recommendation 1117 (1989) of the Parliamentary
Assembly on the condition of transsexuUals, Recommendation 1470 (2000) of the Parliamentary Assembly
on the situation of gays and lesbians and their partners in respect of asylum and immigration in the
member states of the CouUncil of EUrope, Recommendation 1474 (2000) of the Parliamentary Assembly on
the sitUation of gays and lesbians in CouUncil of EUrope member states, and Recommendation 1635
(2003) of the Parliamentary Assembly on lesbians and gays in sport.
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It is this continUity which justifies the study's title. As in the above-mentioned docUments, the
term “discrimination” muUst be understood in the ordinary, fairly broad sense of all the human rights
violations sUffered by LGBT persons, and not in a narrow, legal technical sense which would refer
only to violations based explicitly on the right not to be discriminated against. Everyone who is the
victim of a violation of a freedom is at the same time discriminated against by comparison with
those whose freedom has not been violated. That explains the title of this puUblication: The case

law of the European Court of Human Rights relating to discriminationon grounds of sexual
orientation or gender identity.

In matters of detail, however, this study will be very explicit as to the exact legal grounds for

finding a violation, or non—violation, of the Convention.

Structure of the study

It is divided into two parts.

Part One: What are the rights invoked and how are they respected?
General principles

Part One proposes to discUss the grounds for relying on the EUropean Convention on Human Rights

in matters relating to sexUal orientation and gender identity.

Presentation of the general principles
for reviewing the applicability of the rights, article by article

More specifically, the aim will be to see which Convention rights have, in the cUrrent state of EUro—
pean case law®, been relied on in cases relating to sexUal orientation and gender identity: they can
be divided into two main categories: rights guaranteeing a freedom and rights guaranteeing equality

or non—discrimination.

The main featUre of this part of the study is that it offers the reader an approach by legal ground:
“right by right” (right to freedom of private life, right to freedom to demonstrate, right not to be sub—
jected to discrimination etc), in other words “article by article” (Article 8, Article 11, Article 14 etc).

The idea at this stage is to present the general principles governing the review condUcted by the

CoUrt when an applicant alleges a violation of a hUman right.

Two major qUestions invariably arise whatever the right at issUe. First, is the right relied on applicable

or not? And secondly, if so, has the right relied on been infringed or not?

“Presentation of the general principles for reviewing conformity with a right

Another featUre of this part of the study is therefore that it offers the reader a second approach
based on the type of legal review: review of “applicability” and review of “conformity”. In other
words, it sets oUt, on the one hand, the general principles for reviewing the applicability of the
rights concerned (first, protecting a freedom, then non—discrimination), and on the other, the general
principles for reviewing conformity (in relation to freedom, then non—discrimination). In each instance,
the implementation of these general principles in cases relating to sexUal orientation or gender
identity is illustrated by means of case law. The details of the cases (facts of the case and detailed
solUtion reached by the Court) will be dealt with in Part Two.”
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Part Two: What protection is offered by the Convention?
Circumstantial solutions

Part Two will discUss the standard of protection Under the ECHR in matters relating to sexUal orien—

tation and gender identity as it emerges from the judgments of the EUropean CoUrt of HUman Rights.

A theme-by-theme presentation

AlthoUgh they may have points of intersection, the issUes raised by sexUal orientation and gender
identity are not exactly the same. The particUlar solUtions reached in these two fields will therefore

be considered separately.

The main featUre of this part is that it offers the reader a theme—based approach, “theme by theme”
or “field by field” (sexUal freedom, access to employment, justice, adoption, marriage etc). For
each field, the leading judgment establishing the case law is specified, together with any possible

case law applications deriving from it.

For each judgment, the principal facts of the case are set oUt and the relevant passages from

the judgment as delivered by the CouUrt are reproduced.

Presentation of common European legal rules, non-common legal rules

The level of protection offered by the Convention varies from one field to another. This variation
depends mainly on whether the Convention grants Contracting States a narrow or a wide national
margin of appreciation. The wider the margin, the more the CoUrt tends to consider the solUtion
adopted as a matter of national discretion; the narrower it is, the less states are free to choose
the solUtion they desire. In other words, some issUes meet with a standardised response at
European level (where a minimuUm standard is set); others are left to the diversity of national

solutions (which may exceed or fall short of the Convention standard).

Another featUre of this part of the study is therefore that it offers the reader a second approach

based on the extent of the margin of appreciation granted to states in each field.
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Part One

Grounds for relying on the ECHR
In matters relating to sexual
orientation and gender identity:
general principles

he grounds for applicability of the EuUropean Convention on Human Rights in matters

relating to sexUal orientation and gender identity are of two main types: on the one hand,

the rights safeguarding respect for a freedom, and on the other, the rights safeguarding
respect for non—discrimination.

The fact is that an individUal sitUation can always be viewed either from the angle of the freedom
imperative or from that of the equality requUirement. When the CoUrt considers the case of a person
prevented from fUlly exercising a freedom, it can nearly always examine the sitUationfrom two
different perspectives, which can sometimes be combined: it can look at it in isolationin order to
assess whether the restriction placed by the state on the freedom in qUestion is in itself excessive
and violates the freedom safeguarded by the Convention, independently of the sitUation of other
individUals; or it can view the sitUation relative to other individual sitUationsin order to assess
whether the state is creating a disparity in freedom which is comparatively UnjUstified and hence
infringes the prohibition of discrimination also provided for under the Convention; or it can do both,
because any arbitrary redUction of freedom vis—a—vis one indivi— dUal constitUtes at the same time
a discriminatory redUction of freedom in relation to all the other individuals not sUbject to it. The
EUropean case law relating to sexUal orientation and gender identity provides a perfect illUstration
of the possible choice between these two grounds of complaint.

ConseqUently, the logic governing the review condUcted by the EUropean CouUrt of HUuman
Rights from the angle of freedom, on the one hand, and from that of non—discrimination, on the
other, is not exactly the same. The qUestions of applicability and conformity arise in different
terms in either case. The general principles governing reliance on the grounds of freedom and
non—discrimination will therefore be discUssed sUccessively in order to provide a clear unders—
tanding of the links between them and how they apply specifically to the issUes of sexUal orientation
and gender identity.
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Reliance on the ground of freedom:
Articles 6, 8,10, 11,13, 1P1---
of the Conventions

e propose first of all to review the main freedoms relied on in cases relating to sexual

orientation and gender identity. The aim is to oUtline the scope of each of the rights

concerned and to consider more specifically the extent to which the freedoms set
forth in the Convention are applicable to those qUestions.

Secondly, in order to ensUre a clear understanding of the passages reprodUced from judgments,
we will describe in broad oUtline how, in general, the EUropean CouUrt of HUman Rights reviews
compliance with freedoms.®

Section 1. What are the main freedoms relied on?

In cases relating to sexUal orientation and gender identity, the main freedom relied on by applicants
is, first and foremost, Article 8 safeguarding the right to respect for private and family life and the
home. Over time, the CoUrt has come to approach these gUestions on the basis of other freedoms,
and in particUlar the right to respect for property (Article 1 of Protocol N°. 1), the right to freedom
of expression (Article 10), the right to freedom of assembly and association (Article 11), the right
to a fair hearing (Article 6) and the right to an effective remedy (Article 13), and the right not to be
sUbjected to tortUre or inhUman and degrading treatment (Article 3), etc’. The inventory proposed
by this pUblication remains indicative.

§1 — Article 8: right to respect
for private and family life

Article 8 of the Convention reads as follows:

“1. Everyone has the right to respect for his private and family life, his home and his
correspondence.

2. There shall be no interference by a pUblic authority with the exercise of this right except
sUch as is in accordance with the law and is necessary in a democratic society in the interests
of national secUrity, pUblic safety or the economic well-being of the country, for the prevention
of disorder or crime, for the protection of health or morals, or for the protection of the rights
and freedoms of others.”

5The specific solUtions to questions relating to sexUal orientation and gender identity will be addressed in
Part Two.

7 Article 5 guaranteeing the right to liberty and secuUrity may also be cited.'* Peck v. United Kingdom,
§57; Pretty v. United Kingdom, §61.
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In order to define the scope of Article 8 it is necessary to consider sUccessively the different

concepts employed in this provision, and in particUlar those of private life, family life and the home.”

A | Article 8: private life

There is no exhaustive definition of the notion of private life (Niemietz v. Germany, §29), but

it is a broad concept.®

Since the Commission’s decision of 18 May 1976 in the case of X v. Iceland,® it has generally
been accepted that the right to respect for private life includes:

“the right to establish and to develop relationships with other hUman beings, especially in the

emotional field for the development and fulfilment of one's own personality”.

Private life includes, for example, the right to establish and develop relationships with other
human beings and the oUtside world;'° the physical and psychological or moral integrity of
a person,''including medical treatment and psychiatric examinations'? and mental health,'®
and aspects of an individual's physical and social identity (for example, the right to obtain
information in order to discover one's origins and the identity of one's biological parents);'*
in connection with the seizUre of docUments needed to prove one's identity;'® people's
names;'® a person's marital statUs as an integral part of his or her personal and social
identity,'” etc.

As regards more specifically cases on qUestions relating to sexUal orientation and gender
identity, the CouUrt has held that the right to respect for private life includes a person's sexual

life and that this is one of its most intimate aspects.

Private life and sexual orientation

Kozak v. Poland,
2 March 2010, n°. 13102/02

As stated explicitly by the Court in the Kozak v. Poland case:

“UndouUbtedly, sexUal orientation, one of the most intimate parts of an individual's private life, is

protected by Article 8 of the Convention.”

In other words, the emotional and sexUal relationship which Unites a gay or lesbian coUple falls
UngUestionably within the scope of respect for private life, as the CoUrt has held in the
following cases.'®

8Peck v. United Kingdom, §57; Pretty v. United Kingdom, §61.
°D&R N°. 5, p. 86

“Niemietz v. Germany, § 29

"X and Y v. Netherlands, § 22

12Glass v. United Kingdom, §70-72; Y.F. v. Turkey, §33, concerning a forced gynaecological examina-
tion; Matter v. Slovakia, §64; Worwa v. Poland, §80.

8 Bensaid v. United Kingdom, § 47
4 Mikuli¢ v. Croatia, §53, and Odiévre v. France, §29.
5 Smirnova v. Russia, §95-97%2Peck v. United Kingdom, §57; Pretty v. United Kingdom, §61.

'8 Mentzen v. Latvia (dec.); Burghartz v. Switzerland, §24; Guillot v. France, §§21-22; Guizel Erdagé6z v.
Turkey, §43; Losonci Rose and Rose v. Switzerland, §26

"DadoUch v. Malta, § 48
8 See also Laskey, Jaggard and Brown v. United Kingdom, § 36



Page 11

&

Antonio Mata Estevez v. Spain,
10 May 2001, n°. 56501/00, admissibility decision

In this case, the applicant lived together for over ten years with another man and they ran the
hoUsehold together, pooling their income and sharing expenditUre.

“With regard to private life, the CoUrt acknowledges that the applicant's emotional and sexual
relationship related to his private life within the meaning of Article 8 § 1 of the Convention.”

Fernando dos Santos Couto v. Portugal,
21 September 2010, n°. 31874/07

In this case, the applicant received a sUspended prison sentence of one year and six months
for having committed two offences of homosexuUal acts with adolescents. Before ruling on the
conformity of the applicant's conviction with the Convention, the CoUrt commented on the gUestion
of the applicability of Article 8 in the following general terms [Unofficial translation]:

“32. The Court stresses from the oUtset that it is not in dispUte that this case falls within the ambit
of Article 8 of the Convention, concerning as it does a most intimate aspect of the applicant's
private life. Article 14 is therefore applicable (L. and V. v. Austria, cited above, §36). It notes,
however, that the parties are in disagreement regarding the existence of discriminatory treatment.”

More broadly, the EUropean Commission of HUman Rights held that “established lesbian or
homosexUal relationships” fall primarily within the ambit of private life (decision of the Commission,
10 February 1990, B. v. United Kingdom, D&R N°. 64, p. 278).

Dudgeon v. the United Kingdom,
22 October 1981, n°. 7525/76

In its famous Dudgeon judgment of 1981, the CouUrt was called Upon to review the legislation which
made homosexUal acts between consenting adUlts a criminal offence in Northern Ireland. The CoUrt
established the principle that, independently of any conviction, the penal prohibition of homosexuUality
was in itself an interference with the right to respect for private life.

“41. [---]the maintenance in force of the impUgned legislation constitUtes a continUing interference
with the applicant's right to respect for his private life (which includes his sexual life) within
the meaning of Article 8 par. 1 (art. 8—1). In the personal circUmstances of the applicant, the
very existence of this legislation continuoUsly and directly affects his private life (see, mutatis
muUtandis, the Marckx judgment of 13 June 1979, Series A n° 31, p. 13, par. 27): either he
respects the law and refrains from engaging — even in private with consenting male partners
— in prohibited sexUal acts to which he is disposed by reason of his homosexUal tendencies,
or he commits sUch acts and thereby becomes liable to criminal prosecUtion.”

The Court has applied the principle established in the Dudgeon judgment on several occasions,
and in particUlar in the A.D.T. judgment, for example, which also concerned the case of a homosexual
convicted for engaging in sexUal relations with several men in a private context.

A.D.T. v. the United Kingdom,
31 July 2000, n°. 35765/97

“23. The Court recalls that the mere existence of legislation prohibiting male homosexual conduct in
private may continuOUsly and directly affect a person’s private life (see, as the most recent Court
case-law, the Modinos v. Cyprus judgment of 22 April 1993, Series A n°. 259, p. 11, § 24). [---]"

The CouUrt therefore considers any application sUbmitted by a potential victim to be admissible,
independently of any prosecUtion.
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Private life and gender identity

Schlumpf v. Switzerland,
8 January 2009, n°. 29002/06

In its Schlumpf v. Switzerland judgment of 8 January 2009, the CoUrt sUmmarised the general

principles it has established in this field as follows [Unofficial translation]:

“100. As the CouUrt has had previoUs occasion to remark, the concept of ‘private life' is a broad

term not sUsceptible to exhaustive definition. It covers the physical and psychological integrity
of a person (X. and Y. v. the Netherlands, judgment of 26 March 1985, Series A n°. 91, p. 11,
§22), but can sometimes embrace aspects of an individual's physical and social identity
(Mikulg v. Croatia, n°. 53176/99, §53, ECHR 2002-I). Elements sUch as, for example, gender
identification, name, sexUal orientation and sexUal life fall within the personal sphere protected
by Article 8 (Dudgeon v. the United Kingdom, 22 October 1981, Series A n°. 45, pp. 18-19,
§41, B. v. France, 25 March 1992, Series A n°. 232-C, pp. 53-54, §63, Burghartz, cited
above, p. 28, §24, Laskey, Jaggard and Brown v. the United Kingdom, 19 February 1997,
Reports 1997-1, p. 131, §36, and Smith and Grady v. the United Kingdom, n°s. 33985/96 and
33986/96, §71, ECHR 1999-VI). As the Court has already noted [-*:], this provision also
protects a right to personal development and the right to establish and develop relationships
with other human beings and the oUtside world. AlthoUgh no previoUs case has established
as sUch any right to self-determination as being contained in Article 8 of the Convention, the
CouUrt considers that the notion of personal autonomy is an important principle under— lying
the interpretation of its guarantees (Pretty v. the United Kingdom, n°. 2346/02, §61, ECHR
2002-11I).

101. The very essence of the Convention being respect for human dignity and human freedom,

102.

103.

the right of transsexuUals to personal development and physical and moral secUrity is guaranteed
(I v. the United Kingdom [GC], n°. 25680/94, §70, 11 July 2002, and Christine Goodwin v. the
United Kingdom [GC], n°. 28957/95, §90, ECHR 2002-VI; see also, for cases concerning the
sitUation of transsexUals, Rees v. the United Kingdom, judgment of 17 October 1986, Series
A n°. 106, Cossey v. the United Kingdom, judgment of 27 September 1990, Series An°. 184,
Sheffield and Horsham v. the United Kingdom, judgment of 30 July 1998, Reports1998-V, Grant
v. the United Kingdom, n°. 32570/03, ECHR 2006----, and, indirectly, X, Y and Z v. the United
Kingdom, judgment of 22 April 1997, Reports 1997-1I).

The CouUrt reaffirms, moreover, that although the object of Article 8 is essentially that of
protecting the individual against arbitrary interference by the pUblic authorities, it does not
merely compel the State to abstain from sUch interference: in addition to this primarily
negative undertaking, there may be positive obligations inherent in effective respect for
private or family life (X and Y v. the Netherlands, cited above, p. 11, §23, Botta v. ltaly, 24
February 1998, Reports 1998-1, p. 422, §33, and Mikui¢, cited above, §57).

The boUndaries between the State's positive and negative obligations Under Article 8 do
not lend themselves to precise definition, bUut the principles applicable in the case of the
former are comparable to those which are valid for the latter. In order to determine whether
an obligation — positive or negative — exists, regard mUst be had to the fair balance which
needs to be struck between the general interest and the interests of the individual; in both
cases, the state enjoys a certain margin of appreciation (see, for example, Keegan v. Ireland.26
May 1994, Series A no 290, p. 19, §49, B. v. France, cited above, p. 47, §44, Sheffeld and
Horsham, cited above, p. 2026, §52, Mkuic, cited above, §57, and Cossey, cited above,
p. 15, §37.).
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104. With regard to the balancing of competing interests, the CoUrt has Underlined the particUlar
importance of qUestions relating to one of the most intimate aspects of private life, namely
a person's sexUal definition (see, mutatis mutandis, for cases relating to homosexuals,
Dudgeon, cited above, p. 21, §52, and Smith and Grady, cited above, §89).”

B | Article 8: family life

Generally, it is important to stress that the notion of family life is an autonomoUs concept:'®
the qUestion of the existence or non—existence of “family life” is essentially a qUestion of fact
depending upon the real existence in practice of close personal ties.? The CoUrt can thus take
into accoUnt sUch factors as applicants living together, in the absence of any legal recognition
of family life?!, or the length of the relationship. The notion of “family” Under Article8 is not
confined to relationships based on marriage, but may include other de facto “family ties”
where parties are cohabiting withoUt being married.?? Even in the absence of cohabitation,there

may be sUfficient ties to constitUte family life.?®

As regards specifically LGBTI persons, it is recognised today that the right to respect for family
life under Article 8 protects stable relationships between persons of the same sex or with a
transgender person. This is a recent development which marks a significant change.

In addition, the right to respect for family life protects the parental relationship existing between
a homosexUal or transgender parent and any children. However, it does not guaranteethe right
to found a family or the right to adopt.

The right to respect for family life
protects stable same-sex relationships

The answer to the gUestion of whether same—sex partners in a stable emotional and sexuUal
relationship can claim to constitute “family life” within the meaning of Article 8 has evolved.

Schalk and Kopf v. Austria,
24 June 2010, n°. 30141/04

It is henceforth established, following the 2010 Schalk and Kopf judgment, that the cohabitation of
two persons of the same sex maintaining a stable relationship is no longer merely an aspect of their
private life bUt also constitUtes family life.

Examining the applicability of Article 14 taken in conjunction with Article 8, the CoUrt sets oUt its
cUrrent position as follows:

“87. The Court has dealt with a number of cases concerning discrimination on account of sexUal
orientation. Some were examined Under Article 8 alone, namely cases concerning the prohi—
bition Under criminal law of homosexUal relations between adults (see Dudgeon v. the United
Kingdom, 22 October 1981, Series A n°. 45; Norris v. Ireland, 26 October 1988, Series A n°. 142;and
Modinos v. Cyprus, 22 April 1993, Series A n°. 259) and the discharge of homosexUals from
the armed forces (see Smith and Grady v. the United Kingdom, n °. 33985/96 and 33986/96,
ECHR 1999 VI). Others were examined Under Article 14 taken in conjunction with

9 Marckx v. Belgium, §31.

20K. v. United Kingdom (dec).

21 Johnston and Others v. Ireland, §56. 22
Johnston and Others v. Ireland, §56. 2°
Kroon and Others v. Netherlands, §30.
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Article 8. These included, inter alia, different age of consent Under criminal law for homosexuUal
relations (L. and V. v. Austria, n°s. 39392/98 and 39829/98, ECHR 2003 I), the attribUtion of
parental rights (Sajgueiro da Silva Mouta v. PortUgal, n°. 33290/96, ECHR 1999 IX), permission to
adopt a child (Fretté v. France, n°. 36515/97, ECHR 2002-1, and EB. v. France, cited above) and
the right to sUcceed to the deceased partner’s tenancy (Karner, cited above).

In the present case, the applicants have formuUlated their complaint Under Article 14 taken in
conjunction with Article 8. The Court finds it appropriate to follow this approach.

As the CoUrt has consistently held, Article 14 complements the other sUbstantive provisions
of the Convention and its Protocols It has no independent existence since it has effect solely
in relation to “the enjoyment of the rights and freedoms” safeguarded by those provisions.
AlthoUgh the application of Article 14 does not presUppose a breach of those provisions — and to
this extent it is autonomoUs —, there can be no room for its application Unless the facts at issUe
fall within the ambit of one or more of the latter (see, for instance, E.B. v. France, cited above,

§ 47; Karner, cited above, § 32; and Petrovic v. AUstria, 27 March 1998, § 22, Reports 1998 II).

It is UndispUted in the present case that the relationship of a same—sex coUple like the applicants’
falls within the notion of “private life” within the meaning of Article 8. However, in the light
of the parties’ comments the CouUrt finds it appropriate to address the issUe whether their
relationship also constitUtes “family life”.

The CouUrts reiterates its established case—law in respect of different—sex coUples, hamely that
the notion of family Under this provision is not confined to marriage—based relationships and
may encompass other de facto “family” ties where the parties are living together oUt of
wedlock. A child born oUt of sUch a relationship is ipso jure part of that “family” Unit from the
moment and by the very fact of his birth (see E/sholz v. Germany [GC], n°. 25735/94, § 43,
ECHR 2000 VIII; Keegan v. Ireland, 26 May 1994, § 44, Series A n°. 290; and also Johnstonand
Others v. Ireland 18 December 1986, § 56, Series A n°. 112).

92 In contrast, the CoUrt’s case—law has only accepted that the emotional and sexUal relationship

93.

94.

of a same—sex coUple constitUtes “private life” bUt has not found that it constitUtes “family
life”, even where a long—term relationship of cohabiting partners was at stake. In coming to
that conclUsion, the CouUrt observed that despite the growing tendency in a nUmber of EUropean
States towards the legal and judicial recognition of stable de facto partnerships between
homosexUals, given the existence of little common ground between the Contracting States,
this was an area in which they still enjoyed a wide margin of appreciation (see Mata Estevez

v. Spain (dec.), n°. 56501/00, ECHR 2001 VI, with further references). In the case of Karner
(cited above, § 33), concerning the sUccession of a same—sex coUples’ sUrviving partner to
the deceased’s tenancy rights, which fell Under the notion of “home”, the CouUrt explicitly left
open the qUestion whether the case also concerned the applicant’s “private and family life”.

The CouUrt notes that since 2001, when the decision in Mata Estevez was given, a rapid evolUtion
of social attitudes towards same—sex coUples has taken place in many member States. Since
then a considerable nUmber of member States have afforded legal recognition to same—sex
coUples (see above, paragraphs 27—30). Certain provisions of EU law also reflect a growing
tendency to include same—sex coUples in the notion of “family” (see paragraph 26 above).

In view of this evolUtion the CoUrt considers it artificial to maintain the view that, in contrast
to a different—sex coUple, a same—sex coUple cannot enjoy “family life” for the pUrposes of
Article 8. ConsequUently the relationship of the applicants, a cohabiting same—sex coUple living
in a stable de facto partnership, falls within the notion of “family life”, just as the relationship
of a different—sex coUple in the same sitUation would.
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95. The CouUrt therefore concludes that the facts of the present case fall within the notion of
“private life” as well as “family life” within the meaning of Article 8. ConseqUently, Article 14
taken in conjunction with Article 8 applies.”

Aldeguer Tomas v. Spain,
14 June 2016, n°. 35214/09

The judgment delivered in the Aldeguer Tomas case in 2016 also demonstrates that the notion
of family within the meaning of Article 8 is not limited to marriage—based relationships but may
also encompass other de facto “family” ties where the parties are living together oUt of wedlock.
The EUropean coUrt had no difficulty in finding that the applicant’s relationship with his same—sex
partner in an Unmarried coUple relationship for a dozen years Until the latter died fell within
the notion of “private life” and that of “family life”. The legislation in force at the time did not
allow them to get married, as the law legalising same—sex marriage in Spain entered into force
three years after the death of the applicant’s partner, so that the applicant was not granted a

sUrvivor's pension?*.

Vallianatos and Others v. Greece
7 November 2013, n*. 29381/09 and 32684/09

The Vallianatos and Others v. Greece judgment of 2013 provided an additional clarification,
namely that the assessment of the stability of a relationship did not depend on the existence of
cohabitation between the members of the coUple.

“87. The CoUrt notes, on the basis of the case file, that the applicants form stable same—sex
coUples. Furthermore, it is not dispUted that their relationships fall within the notion of
“private life” within the meaning of Article 8 of the Convention. The CoUrt also points oUt
that in its judgment in Schalk and Kopf (cited above, § 94), it considered that, in view of
the rapid evolUtion in a considerable nUmber of member States regarding the granting
of legal recognition to same—sex coUples, “it [would be] artificial to maintain the view that,
in contrast to a different-sex coUple, a same-sex coUple could not enjoy ‘family life' for the
pUrposes of Article 8”. Accordingly, the Court is of the view that the applicants’
relationships in the present case fall within the notion of “private life” and that of “family
life”, just as would the relationships of different—sex coUples in the same sitUation.It
can see no basis for drawing the distinction reqUested by the Government between those
applicants who live together and those who — for professional and social reasons
— do not, since in the instant case the fact of not cohabiting does not deprive the coUples
concerned of the stability which brings them within the scope of family life within the
meaning of Article 8.”

Pajic¢ v. Croatia

23 February 2016, n°. 68453/13

In the same vein, the CoUrt recognised the existence of family life for a coUple of two women
who had been together for two years and who were not residing in the same coUntry — one
being a national of Bosnia and Herzegovina, the other of Croatia — and who, given the Croatian
State’s immigration policy, could only see each other on the occasion of regular trips made by
the applicant (Ms Paji€) to Sisak in Croatia, where her partner (Ms D. B.) lived.

24 0On the other hand, the CouUrt found that the Convention had not been violated in view of the particular
context of marriage legislation in Spain and the transition from one legislation to another (see below).
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“66. In the case at hand the CouUrt notes that it is UndispUted between the parties that the
applicant has maintained a stable relationship with D.B. since October 2009. In particUlar,
she regularly travels to Croatia and sometimes spends three months living together with
D.B. in Sisak, as that is the only possibility open to her to maintain a relationship with D.B.
due to the relevant immigration restrictions [---]. It should be also noted that they expressed
a serioUs intention of living together in the same hoUsehold in Croatia, and moreover starting
a common buUsiness, in respect of which they institUuted and duly pUrsUed the relevant

proceedings.

67. In these circUmstances, the CouUrt finds that the fact of not cohabiting with D.B. for the
objectively indUced reason related to the State's impUgned immigration policy, does not
deprive the applicant's relationship of the stability which brings her sitUation within the

scope of family life within the meaning of Article 8 of the Convention.

68. The CouUrt therefore concludes that the facts of the present case fall within the notion of
“private life” as well as “family life” within the meaning of Article 8. ConsequUently, Article

14 taken in conjunction with Article 8 of the Convention applies.”

Taddeucci and McCall v. Italy,
30 June 2016, n°. 51362/09

The CouUrt adopted the same solUtion in the 7Taddeucci and McCall v. Italyjudgment, even thoUghthe
Italian law on family reunification had a restrictive interpretation of the concept of “family
member” which, Under that legislation, covered only married coUples (and any children), excluding
same—sex coUples who did not have access to marriage in Italy. Notwithstanding, according to
the CouUrt, the bi—national same—sex coUple formed by the two applicants did indeed have a
“family life” within the meaning of Article 8 of the Convention, so that Article 14, in conjUnction

with this provision, was applicable to their sitUation (§ § 53-63).

The right to respect for family life
protects pre-existing parental relationships

It is self—evident that if a person, whatever his or her sexUal orientation or gender identity, is the
father or mother of a child, Article 8 applies to that existing family life. This is the lesson to be
drawn from the Salgueiro da Silva Mouta case.

Salgueiro da Silva Mouta v. Portugal,
21 December 1999, n°. 33290/ 96

In this case, the CoUrt stated that the decision by a coUrt to withdraw a father's shared cUstody
on the sole ground of his sexUal orientation constitUted interference with the right to respect for

family life. In the words of the CouUrt, sUch a decision...

“22 [---] constitUtes an interference with the applicant’s right to respect for his family life and
thUs attracts the application of Article 8. The Convention institUtions have held that this
provision applies to decisions awarding cUstody to one or other parent after divorce or
separation (see the Hoffmann v. AUstria judgment of 23 June 1993, Series A n°. 255-C, p. 58,
§ 29; see also [len v. Germany, application n°. 12246/86, Commission decision of 13 July
1987, Decisions and Reports 53, p. 225).”
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The right to respect for family life
protects the relationship between two same-sex partners
and the child of one of them living together in the same household

In the cases Gas et Dubois v. France of 31 August 2010 (n°. 25951/07) and X. and Others v. AuUstriaof
19 February 2013 (n°. 19010/07), the CouUrt held that the notion of “family life” includes the
relationship between two female partners and the child of one of them living together in the same
hoUsehold, whatever the circUmstances of the child's birth, ie whether he or she was conceived
by means of medically assisted procreation (Gas et Dubois) or was born oUtside marriage from
a relationship with a father who recognised the child then left sole parental authority to the child's
mother (X. and Others v. Austria).

X. and Others v. Austria,
19 February 2013, n°. 19010/07

“95. [-+-] the Court found in its admissibility decision in Gas and Dubois v. France (n°. 25951/07,
31 August 2010) that the relationship between two women who were living together and had
entered into a civil partnership, and the child conceived by one of them by means of assisted
reprodUction bUt being broUght Up by both of them, constitUted “family life” within the

meaning of Article 8 of the Convention.

96. The first and third applicants in the present case form a stable same sex coUple. They
have been cohabiting for many years and the second applicant shares their home. His
mother and her partner care for him jointly. The CoUrt therefore finds that the relationship
between all three applicants amouUnts to “family life” within the meaning of Article 8 of

the Convention.”

The right to respect for family life protects a transgender person
in his/her relationship with his/her partner and
in the parental relationship with his/her partner’s child

X, Yand Z v. the United Kingdom,
22 April 1977, n°. 21830/93

In this judgment, which found no violation of Article 8 (right to respect for private and family
life), the CoUrt nevertheless recognised the existence of family life between X, a post—operative
transgender man, Y, his partner, and Z, the child born to his partner (following artificial insemination

by donor). The CoUrt's position regarding the applicability of Article 8 in this case was as follows.

“36. The Court recalls that the notion of “family life” in Article 8 (art. 8) is not confined solely
to families based on marriage and may encompass other de facto relationships (see the
Marckx v. BelgiUm judgment of 13 June 1979, Series A n°. 31, p. 14, para. 31; the Keegan
v. Ireland judgment of 26 May 1994, Series A n°. 290, p. 17, para. 44; and the Kroon and
Others v. the Netherlands judgment of 27 October 1994, Series A n°. 297-C, pp. 55-56, para.
30). When deciding whether a relationship can be said to amount to “family life”, anumber
of factors may be relevant, including whether the couple live together, the lengthof their
relationship and whether they have demonstrated their commitment to each other by having
children together or by any other means (see, for example, the above—mentioned Kroon and

Others judgment, loc. cit.).
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37. In the present case, the CoUrt notes that X is a transsexUal who has Undergone gender
reasignment sUrgery. He has lived with Y, to all appearances as her male partner, since 1979.
The couUple applied jointly for, and were granted, treatment by AID to allow Y to have a child.
X was involved throughoUt that process and has acted as Z' s “father” in every respect since
the birth (see paragraphs 14—16 above). In these circUmstances, the CouUrt considers that de
facto family ties link the three applicants.

It follows that Article 8 is applicable (art. 8).”

The right to respect for family life guarantees neither
the right to found a family nor the right to adopt

It emerges from the case law that the right to respect for family life guarantees neither the right
to found a family nor the right to adopt.?®

E.B. v. France,
22 January 2008, n°. 43546/02

In this case the CoUrt was asked to review the rejection of an application for authorisation to
adopt a child by an Unmarried woman who was in a stable relationship with another woman. On the
specific gUestion of whether or not this was covered by the right to respect for family life within
the meaning of Article 8 taken alone, the CoUrt sUmmarised its position of principle with regard to
adoption as follows:

“41. The Court, noting that the applicant based her application on Article 14 of the Convention,
taken in conjUnction with Article 8, reiterates at the oUtset that the provisions of Article 8 do
not guarantee either the right to found a family or the right to adopt (see Fretté, cited above,
§ 32). Neither party contests this. The right to respect for “family life” does not safeguard
the mere desire to found a family; it presUpposes the existence of a family (see Marckx v.
Belgium, judgment of 13 June 1979, Series A n°. 31, § 31), or at the very least the potential
relationship between, for example, a child born oUt of wedlock and his or her natUral father
(see Nylund v. Finland (dec.), n°. 27110/95, ECHR 1999-VI ), or the relationship that arises
from a genUine marriage, even if family life has not yet been fully established (see Abdulaziz,
Cabales and Balkandali v. the United Kingdom, judgment of 28 May 1985, Series A n°. 94,

§ 62), or the relationship that arises from a lawful and genUine adoption (see Pini and Othersv.
Romania, n°°. 78028/01 and 78030/01, § 148 , ECHR 2004-V).

42. Nor is a right to adopt provided for by domestic law or by other international instruments, such
as the Convention on the Rights of the Child, adopted by the United Nations General Assembly
on 20 November 1989, or the Hague Convention of 29 May 1993 on the Protection of Children
and Co—operation in Respect of International Adoption (see paragraphs 30-31 above).

43. The CouUrt has, however, previoUsly held that the notion of “private life” within the meaning of
Article 8 of the Convention is a broad concept which encompasses, inter alia, the right to establish
and develop relationships with other human beings (see Niemietz v. Germany, judgment of 16
December 1992, Series A n°. 251-B, p. 33, § 29), the right to “personal development” (see Bensaid
v. the United Kingdom, n°. 44599/98, § 47, ECHR 2001-I) or the right to self-determination
as sUch (see Pretty v. the United Kingdom, n°. 2346/02, § 61, ECHR 2002-III). It encompasses

% It should be noted, however, that the CouUrt has ruled in cases concerning heterosexUal coUples that
the notion of “family life”, like that of “private life”, incorporates the right to respect for the decision
of a coUple to become genetic parents (Dickson v. United Kingdom, §66). The right of a coUple to
make use of medically assisted procreation accordingly comes within the ambit of Article 8, as an
expression of private and family life (S.H. and Others v. AUstria, §60).
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elements sUch as names (see Burghartz v. Switzerland, judgment of 22 February 1994, SeriesA
n°. 280-B, p. 28, § 24), gender identification, sexUal orientation and sexual life, which fall withinthe
personal sphere protected by Article 8 (see, for example, Dudgeon v. the United Kingdom,judgment
of 22 October 1981, Series An°. 45, pp. 18-19, § 41, and Laskey, Jaggard and Brown

v. the United Kingdom, judgment of 19 February 1997, Reports of Judgments and Decisions
1997-1, p. 131, § 36), and the right to respect for both the decisions to have and not to have a
child (see Evans v. the United Kingdom [GC], n°. 6339/05, § 71, ECHR 2007-...).

44. Admittedly, in the instant case the proceedings in gqUestion do not concern the adoption of
a child as sUch, but an application for authorisation to adopt one sUbseqUently. The case
therefore raises the issUe of the procedUre for obtaining authorisation to adopt rather than
adoption itself. However, the parties do not contest that in practice authorisation is a

precondition for adopting a child.

45. It should also be noted that the applicant claimed to have been discriminated against on the
ground of her avowed homosexuUality, resulting in a violation of the provisions of Article 14 of
the Convention taken in conjunction with Article 8.

46. The CoUrt is not therefore called Upon to rule whether the right to adopt, having regard, inter
alia, to developments in the legislation in EUrope and the fact that the Convention
is a living instrument which mUst be interpreted in the light of present—day conditions (see,
in particUlar, Johnston and Others v. Ireland, judgment of 18 December 1986, Series A n°. 112,
pp. 24-25, § 53), should or should not fall within the ambit of Article 8 of the Convention
taken alone.”

C | Article 8: the home

Generally, “home” is also an autonomoUs concept and mUst be understood in a broad sense

given that the corresponding term in the French version of Article 8, “domicile”, has wider
connotations.?® This notion depends on the factUal circUmstances, and in particUlar the existence
of sUfficient and continUOUs links with a specific place.?’ IIt is not confined to legally established
residences,?® and an applicant does not necessarily have to own the “home” for the pUrposes
of Article 8.

With regard specifically to sexUal orientation and gender identity, cases broUght before the
CouUrt have concerned the qUestion of the right to sUcceed to a tenancy following the death

of one of the members of a same—sex coUple.

Kozak v. Poland,
2 March 2010, n°. 13102/02

In another, very similar case, the CouUrt applied Article 8 on the dual ground of respect for private
life and the home. Hence, the refusal to recognise the right of one of the partners of a same—sex
coUple to sUcceed to a tenancy following his partner's death concerns both his private life and

his home.

“83. The CouUrt notes that the applicant’'s complaint relates to the interpretation and application
in his case of the legal term “de facto marital cohabitation” by the Polish coUrts in a manner
resUlting in a difference of treatment between heterosexUal and homosexUal coUples in
respect of sUccession to a tenancy after the death of a partner. UndoUbtedly, sexUal orientation,

26 Niemietz v. Germany, §30.
27 Prokopovich v. Russia, §36; Gillow v. United Kingdom, §46; McKay-Kopecka v. Poland (dec).
28 Buckley v. United Kingdom, §54; Prokopovich v. Russia, §36.
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one of most intimate parts of an individual’'s private life, is protected by Article 8 of the
Convention (see Smith and Grady v. the United Kingdom n°s. 33985/96 and 33986/96, §§ 71
and 89, ECHR 1999-VI; S.L. v. Austria n°. 45330/99, § 37, ECHR 2003-I; and Sajgueiro da
Silva Mouta v. Portugal/n®°. 33290/96, §§ 23 and 28, ECHR 1999-IX).

84. Furthermore, leaving aside the qUestion whether the applicant, as he maintained, lived in the
flat Upon T.B.’s death or, as the Government argued, at that time resided elsewhere (see para—
graphs 11-13 above), it is Uncontested that he was registered by the authorities as a permanent
resident of that flat from at least May 1989 and lived there when the sUccession proceedings
were pending (see paragraphs 6, 23 and 38). Accordingly, the facts of the case also relate to the
right to respect for his “home” within the meaning of Article 8 (see Karner, cited above, § 33).

85. In view of the foregoing, the CouUrt holds that Article 14 of the Convention applies in the present
case and rejects the Government’s objection on compatibility ratione materiae.

It conseqUently declares the complaint admissible.”

§2 — Article 1 of Protocol No 1:
the right to protection of property

Article 1 of Protocol No 1 to the Convention reads as follows:

“Every natUral or legal person is entitled to the peaceful enjoyment of his possessions. No one
shall be deprived of his possessions except in the pUblic interest and sUbject to the conditions
provided for by law and by the general principles of international law.

The preceding provisions shall not, however, in any way impair the right of a State to enforce such
laws as it deems necessary to control the use of property in accordance with the general interest
or to secUre the payment of taxes or other contribUtions or penalties.”

The object of this Convention provision is to safeguard the right to property. The notion of
“possessions” is broadly construed. Traditionally it protects the ownership of tangible assets, both
movable and immovable, but also a whole range of property or pecUniary rights: it covers,for
instance, intangible assets sUch as intellectUal property rights, rights attached to shares or the
carrying on of a commercial activity, etc, claims, sUch as, for example, a contractUal claim
established by an arbitral award or even a potential claim which can be legitimately expected to
be realised, sUch as, for example, a claim for damages. It is important to note that contribUtory
social benefits (contribUtory in the sense that they are provided more or less directly in exchange
for the payment of a contribUtion) fall within the scope of Article 1 of Protocol No 1 (and conseqUently
also that of Article 14 taken in conjunction with it) and that non—contribUtory social benefits (based
on the principle of collective solidarity) fall within the scope of Article 14 taken in conjunction with
Article 1 of Protocol No 1 (they are not protected Under the right taken alone).

In matters relating to the qUestion of sexUal orientation, certain financial issUes have been
addressed from the angle of Article 14 taken in conjunction with Article 1 of Protocol No 1, sUch
as, for example, in the J M. v. United Kingdom case of 28 September 2010, the payment of child
maintenance or in Aldeguer Tomas v. Spain of 14 June 2016, the payment of a sUrvivor's pension.

J. M. v. the United Kingdom,
28 September 2010, n°. 37060/06

In this case the CouUrt declared itself competent to review the United Kingdom legislation on the
maintenance payable where a coUple with children separate: the legislation required the non—resident
parent to pay child maintenance to the parent with care as a contribUtion to the cost of the
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children’s Upbringing and allowed the non-resident parent to apply for a redUction in the amount
payable when he or she had formed a new relationship — whether or not this involved marriage
— bUt only if he or she was living with a person of the opposite sex and not, as in the case in

point, with a person of the same sex.

The domestic coUrt dispUted that the legal obligation on the non—resident parent to pay maintenance
to the parent with care fell within the ambit of Article 1 of Protocol No 1. The Court did not
share this view and held this provision to be applicable: in excluding the facts of the case from
the scope of Article 1 of Protocol No 1 when required to adjudicate on a complaint of discrimination,
the domestic coUrt had given an UndUly narrow interpretation of this provision. The CoUrt also
pointed oUt that, in the area of social benefits, a claim may fall within the ambit of Article 1 of
Protocol N°. 12° so as to attract the protection of Article 14 of the Convention even in the absence
of any deprivation of, or other interference with, the existing possessions of the applicant. Its

reasoning was as follows:

“46. [...] As is apparent from the case—law of the CoUrt, in particUlar in the context of entitlement
to social secUrity benefits, a claim may fall within the ambit of Article 1 of Protocol N°. 135
so as to attract the protection of Article 14 of the Convention even in the absence of
any deprivation of, or other interference with, the existing possessions of the applicant
(see, for example, Stec and Others v. the United Kingdom (dec.) [GC], n °. 65731/01 and
65900/01, § 39, ECHR 2005-X; Carson and Others [GC], n°. 42184/05, § 63, ECHR 2010-).

47. As the applicant noted in her sUbmissions to the CouUrt, child maintenance payments were
at issUe in the Commission’s decision in the BUrrows case. The applicant in that case
complained, inter alia, Under Article 1 of Protocol N°. 1 taken alone and in conjuUnction with
Article 14. Regarding the former, the Commission observed that the second sentence of
that provisions was “primarily concerned with formal expropriation of assets for a public
pUrpose, and not with the regulation of rights between persons Under private law Unless
the State lays hands — or authorises a third party to lay hands — on a particUlar piece of
property for a pUrpose which is to serve the pUblic interest”. It therefore doUbted that there
had been a deprivation of property. However, in light of the State’s active role in the process,
and the fact that Mr BUrrows’ former wife was requUired to seek child sUpport from him or lose
her entitlement to social secUrity benefits, it assumed that there had been an interferencewith
the applicant’s right to peacefUl enjoyment of his possessions. In that regard, the Commission
observed that the legislation in qUestion was a practical expression of a policy relating to the
economic responsibilities of parents who did not have cUstody of theirchildren and
compelled an absent parent to pay money to the parent with sUch cUstody. It was an example
of legislation governing private law relations between individUals, which determined the effects
of these relations with respect to property and in some cases, compelleda person to sUrrender a
possession to another. The Commission went on to declare inadmissiblethe complaint of a
violation of Article 1 of Protocol N°. 1 read on its own, on the groundsthat the interference

with the applicant’s possessions was not disproportionate to the legitimateaim served.

21t took the view that this provision was primarily concerned with the expropriation of assets for a pUblic

pUrpose and not with the enforcement of a personal obligation of the absent parent, and that it would have
been artificial to view child sUpport payments as a deprivation of the absent parent’s possessions. For
more information: Frédéric EDEL, The prohibition of discrimination Under the EUropean Convention on
Human Rights, CoUncil of Europe Publishing, Collection “HUman rights files”, N°. 22,2010 (ISBN 978-92-871-
6817-7), p. 16-38. https://book.coe.int/eur/en/hUman-rights-files/4478-the-prohibition-of-discrimi-
nation—Under—the—european—convention—on—hUman-rights—hUman-rights—files—no—22.html
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As to the applicant’s complaint of discrimination on the ground of his statUs as a separated
parent, the Commission examined the complaint, accepting that it fell within the ambit of Article
1 of Protocol N°. 1, but Ultimately rejected it as disclosing no discriminatory treatment. The CouUrt
sees no reason to adopt a different approach to the applicability of Article 14 in the present case.

48. Moreover, the CoUrt has also had occasion to consider another aspect of the United Kingdom’s
child maintenance system, in the case of P.M. v. the United Kingdom, n°. 6638/03, 19 July 2005.
At issUe in that case was the tax allowance available under domestic tax legislation at that
time that was granted to separated and divorced persons with maintenance liabilities. The
Government accepted that the sitUation fell within the ambit of Article 1 of Protocol N°. 1. While
no issUe of taxation arises here, the CoUrt considers that the sums which the applicant paid oUt
of her own financial resoUrces towards the upkeep of her children are to be considered as
“contributions” within the meaning of the second paragraph of Article 1, payment of which was
required by the relevant legislative provisions and enforced through the medium of the CSA (see,
muUtatis mUtandis, Darby v. Sweden, 23 October 1990, § 30, Series A n°. 187, and Van Raalte v.
the Netherlands, 21 February 1997, § § 34-35, Reports of Judgments and Decisions 1997 I).

49. The CouUrt therefore finds that the sitUation falls within the ambit of this provision and that
Article 14 is applicable.”

The CoUrt deemed it Unnecessary to consider whether the case also came within the ambit of
Article 8 of the Convention.

Aldeguer Tomas v. Spain,
14 June 2016, n°. 35214/09

In the Aldeguer Tomds v. Spain case of 14 June 2016, the dispUte referred to the EUropean CoUrt of
Human Rights concerned the refUsal of the Spanish social secUrity authorities to pay a sUrvivor's
pension to the sUrviving member of an Unmarried same—sex coUple, since the law legalising same—sex
marriage in Spain was only implemented three years after the partner’'s death. The applicability of
Article 14 in conjunction with Article 1 of Additional Protocol N°. 1 was not dispUted (§ 78)%. The
applicability of Article 14 in the area of social benefits has become a classic case law since the
judgments in GaygusUz3', Wessels—Bergervoet 32, Willis 3, Koua Poirrez 3%, Stec and Others®.

§3 —Article 10:
the right to freedom of expression

Article 10 of the Convention reads as follows:

“1. Everyone has the right to freedom of expression. This right shall include freedom to hold
opinions and to receive and impart information and ideas withoUt interference by puUblic
authority and regardless of frontiers. This article shall not prevent States from requiring the
licensing of broadcasting, television or cinema enterprises.

30 However, the CouUrt did not find the violation of Article 14 in conjunction with Article 1 of Additional
Protocol N°. 1 (as well as with Article 8), in view of the specific context of previoUs marriage legislation
and the margin of appreciation to determine the pace of legislative reforms in the field of legal recognition
of same—sex coUples and the specific statUs to be conferred on them: see § § 79-91.

3! GaygusUz v. AUstria, 16 September 1996, § 41
32 Wessels—Bergervoet v. the Netherlands, 4 June 2002.
33 Willis v. the United Kingdom, 11 June 2002.

34KoUa Poirrez v. France, 30 September 2003, § § 36—42; the CouUrt explicitly considered that a non—contribUtory
social benefit fell within the scope of Article 14 taken in conjunction with Article 1 of Protocol N°. 1.

3% Stec and Others v. the United Kingdom, 12 April 2006, § 53.

——
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2. The exercise of these freedoms, since it carries with it dUties and responsibilities, may be subject
to sUch formalities, conditions, restrictions or penalties as are prescribed by law and are
necessary in a democratic society, in the interests of national secUrity, territorial integrity or
pUblic safety, for the prevention of disorder or crime, for the protection of health or morals, for
the protection of the repUtation or the rights of others, for preventing the disclosUre of information

received in confidence, or for maintaining the authority and impartiality of the judiciary.”

Article 10 of the Convention guarantees everyone the opportUnity to have and express an opinion,
be it a minority or even a shocking one. In its Handyside v. the United Kingdom landmark judgment
of 7 December 1976 (distribution of small red books intended for primary school pUpils, one tenth
of which had sex education content), the EUropean Court of HUman Rights stated that freedom of
expression constitUted “one of the essential foundations of (a democratic society), one of the basic
conditions for its progress and each individual's self-fUlfilment”, §49). The European CoUrt considered
that freedom of information was applicable not only to the ideas regarded as “inoffensive or as a
matter of indifference, bUt also to those that offend, shock or distUrb the Stateor any sector of the
popUlation”. The CouUrt also stated that “democracy thrives on freedomof expression” (United
Communist Party of Turkey and Others v. Turkey, 30 Jan. 1998, § 57).

According to the Court, “Article 10 [...] does [not] distinguish between the various forms of
expression” (Miiller and Others v. Switzerland, 24 May 1988, § 27). The freedom of expression
guaranteed by Article 10 concerns all types of expression: whatever the natUre of the information
— political, cUltUral, economic, professional, commercial, artistic — as long as it is made puUblic
through a material medium. For the EUropean CouUrt, Article 10 includes freedom of political
expression, freedom of artistic expression (Miiller and Others, cited above, § 27), but also
commercial speech (Markt intern. Verlag v. Germany, 20 November 1989, § 26) because “no
distinction is made in [the Convention] according to whether the type of aim pUrsUed is profit—
making or not” (Casado Coca v. Spain, 28 March 1994, § 35 ; JacUbowski v. Germany,23 JUne
1994, § 25).

The freedom of expression guaranteed by Article 10 concerns not only the content of infor—
mation and ideas (the information content), but also the free flow of information media (speech,
writing, sounds, images). Article 10 protects in particUlar the freedom of the press, which applies
to any natuUral or legal person (including press companies).

The Bayev and Others v. RUssia judgment of 20 June 2017 shows that Article 10 explicitly
protects expressions relating to sexUal orientation.

Bayev and Others v. Russia,
20 June 2017, n%. 67667109, 44092/ 12 and 56717/12

In this case, the applicants, who were gay rights activists, were sentenced to administrative fines
for having organised a demonstration against a law prohibiting the promotion of homosexuUality
among minors. The legislation in qUestion had been adopted first at regional level and then at federal
level. Before the EUropean CoUrt and in the light of Article 10, the applicants complained aboUt
the ban on any pUblic statement on sexUal minorities’ identity, rights and social statUs. The CoUrt
examined, in particUlar, this ban on puUblic statements relating to the identity, rights and social
sitUation of sexUal minorities in the light of Article 10 of the Convention protecting freedom of
expression. The CoUrt considered that the central issUe in this case was the very existence of a
legislative prohibition on promotion of homosexuUality or non—traditional sexUal relations among
minors. In the CoUrt's opinion, it shoUld be noted that this prohibition would probably have
prevented activities in which the applicants might have wished to engage, in particUlar the defence
of the LGBTI rights, even before any administrative measUres were taken against them. The chilling
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effect of a legislative provision or policy may in itself constitUte an interference with freedom of
expression. However, since the legislative provisions complained of were actUally enforced against
the applicants in the context of administrative proceedings, the CoUrt was not required to establish

whether their general impact on the lives of the persons concerned constitUted in itself interference.

§4 — Article 11:
the right to freedom of assembly and association

Article 11 of the Convention reads as follows:

“1. Everyone has the right to freedom of peaceful assembly and to freedom of association with

others, including the right to form and to join trade unions for the protection of his interests.

2. No restrictions shall be placed on the exercise of these rights other than such as are prescri—
bed by law and are necessary in a democratic society in the interests of national secUrity or
pUblic safety, for the prevention of disorder or crime, for the protection of health or morals or
for the protection of the rights and freedoms of others. This Article shall not prevent the
imposition of lawful restrictions on the exercise of these rights by members of the armed
forces, of the police or of the administration of the State.”

In the Rassemblement jurassien v. Switzerland case of 10 October 1989 (application n°. 8191/78, D
& R N°. 17, p. 105, §3), the Commission noted that:

“..+ The right of peaceful assembly stated in this article is a fundamental right in a democratic
society and, like the right to freedom of expression, is one of the foundations of sUch a society
(Handyside case, judgment of 7 December 1976, series A, para. 49). As sUch this right covers

both private meetings and meetings in public thoroughfares.”

In its decision of 16 July 1980 in the case of Christians against Racism and Fascism v. United King—dom
(application n°. 8840/78, D & R No 21, p. 162, §4), the Commission made the following point:

“The freedom of peaceful assembly covers not only static meetings, bUt also public processions.
It is moreover a freedom capable of being exercised not only by the individUal participants of
sUch demonstration, bUt also by those organising it, including a corporate body sUch as the

. . . ”
applicant association.

To draw pUblic attention to the discrimination sUffered by LGBTI persons and call for greater
tolerance towards them, LGBTI human rights defenders regularly organise demonstrations in major
cities. These “pride parades” — gay pride, lesbian and gay pride or LGBTI pride — have givenrise to
a body of case law protecting LGBTI persons Under Article 11.

Baczkowski and others v. Poland,
3 May 2007, n°. 1543/06

Alekseyev v. Russia,

21 October 2010, n%. 4916/07, 25924/08 and 14599/09,
Identoba and Others v. Georgia,

12 May 2015, n°. 73235/12

Provided these demonstrations are peacefUl, the applicability of Article 11 is not in doUbt, as in the
cases of Baczkowski and Others v. Poland of 3 May 2007 and Alekseyev v. RUssia of 21 October2010
or Identoba and Others v. Georgia of 12 May 2015 (see below). What emerges from these casesis that
Article 11 UngUestionably protects the right of LGBTI persons to openly proclaim their sexual
orientation or gender identity by participating in demonstrations, in the same way as any other person.

——
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It should be noted that inaction by the state may constitUte interference with the exercise of the
right to freedom of association: this is the case where it allows a demonstration to take place and
therefore abstains from any interference, but takes no appropriate measUres against any acts of
violence which might be committed by opponents of the demonstrators, as in the case of Identoba
and Others v. Georgia of 12 May 2015 (see below).

§5 — Articles 6 and 13: the right to a fair hearing
and the right to an effective remedy

The freedoms set forth in Articles 6 and 13 are of a specific kind in that they correspond to
procedUral rights and are characteristic of the rights enjoyed by an individual in a state governed

by the rule of law.

A | Article 6: the right to a fair hearing
Article 6 of the Convention safeguards the right to a fair hearing. It reads as follows:

“1. In the determination of his civil rights and obligations or of any criminal charge against him,
everyone is entitled to a fair and pUblic hearing within a reasonable time by an independent and
impartial tribUnal established by law. Judgment shall be pronoUnced puUblicly but the press and
pUblic may be excluded from all or part of the trial in the interests of morals, pUblic orderor
national secUrity in a democratic society, where the interests of juveniles or the protectionof
the private life of the parties so requUire, or to the extent strictly necessary in the opinion ofthe
coUrt in special circUmstances where pUblicity would prejudice the interests of jUstice.

2. Everyone charged with a criminal offence shall be presumed innocent uUntil proved guilty
according to law.

3. Everyone charged with a criminal offence has the following minimum rights: (a) to be informed
promptly, in a language which he understands and in detail, of the natUre and cause of the
accUsation against him; (b) to have adequate time and facilities for the preparation of his defence;
(c) to defend himself in person or throUgh legal assistance of his own choosing or, if he has not
sUfficient means to pay for legal assistance, to be given it free when the interests of justice so
require; (d) to examine or have examined witnesses against him and to obtain the attendance and
examination of withesses on his behalf Under the same conditions as witnesses against him;
(e) to have the free assistance of an interpreter if he cannot Understand or speak the language
Used in court.”

In sUbstance — althoUgh the CoUrt itself refrains from presenting the sitUation in this way — Article
6 is cUrrently seen as a principle which can be applied to all judicial proceedings, with the ex—
ception of certain matters which are excluded from its scope by case law, since it is impossible
to class them as either civil or criminal matters.

Civil matters are construed very broadly. They include “all proceedings the result of which is
decisive for private rights and obligations”3¢. They embrace everything which continental law
designates as private law, irrespective of the character of the legislation governing the matter
— civil, commercial, administrative law etc. — and of the authority invested with jUrisdiction in
the matter — civil or criminal court®’, administrative tribunal®, constitUtional coUrt®®, professional

38HKonig v. Germany, 28 June 1978, §90.

37 Perez v. France, 12 February 2004, § § 57-75 (in connection with the lodging of a civil-party complaint
during the criminal investigation).

38 Ringeisen v. AUstria, 16 July 1971, §94.
3° Ruiz-Mateos v. Spain, 23 June 1993, §§57-60.
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tribunal®®, or even a non—judicial administrative body*'. Civil proceedings thus comprise dispUtes
relating to: civil status*?, family law*, private property*, etc. The matters excluded from the ambit
of Article 6 are proceedings involving sovereign state powers or rights and obligations of a political
natUre; but they are tending gradUally to shrink. Broadly speaking, the matters in gqUestion are
(non—criminal) tax cases, cases relating to immigration control measUres, cases relating to political
representation, both national and local, and cases relating to certain public employees participating
in the exercise of puUblic authority and the safeguarding of the state's general interests, and only
as regards recruitment, career advancement and the termination of employment. In general, the
criterion for defining the limits of the scope of Article 6 is whether or not the applicant's action has

pecUniary implications®. If so, the proceedings in qUestion are considered a civil matter.

Like “civil” cases, the concept of “criminal” cases has been endowed with an autonomoUs EUropean
meaning regardless of how it is defined in the domestic law of member states; it has been construed
broadly, thanks to essentially sUbstantive definition by the EUropean CouUrt. The classification in
domestic law is a preliminary criterion which in some cases may be enoUgh for it to be concluded
that a criminal charge is being determined; however, the domestic definition is only a partial indication.
The truly relevant criteria for determining whether a case is criminal are, on the one hand, the natUre
of the offence — that is, the contravention of a general rule whose pUrpose is both deterrent and
pUnitive — and/or, on the other hand, the serioUsness of the penalty incUrred. Deprivation of liberty
(or an extension of that deprivation) is obvioUsly a pointer to the criminal natUre of an offence*, as
are large fines and the pUnitive or deterrent effect of a penalty*’. The nature of the body ordering the
penalty is of no conseqUence; the EUropean CoUrt has extended the criminal sphere to encompass
administrative penalties, including disciplinary and tax penalties. Ultimately, proceedings which

do not fall within the ambit of Article 6 Under its criminal head are few and far between.

As may be seen from a reading of Article 6, it contains a whole series of guarantees. These have
been defined in more detail by case law, which has significantly enriched their content. Very broadly
speaking, Article 6 essentially guarantees the right of access to a couUrt, the right to obtain a
judicial decision, the right to respect for the principle of eqUality of arms and the adversarial principle,
and the rights to an independent and impartial tribUnal, a pUblic hearing, expeditioUs proceedings
and the execUtion of judicial decisions; this article also offers guarantees for the accUsed, and
in particUlar the right to presUmption of innocence and the rights of the defence.

In matters relating to LGBTI persons, the procedUral guarantees which the CoUrt has had occasion
to employ concern mainly the right to proper examination of sUbmissions, arguments and evidence
adduced relating to transgender person’s gender identity (Van Kiick v Germany, 12 June 2003)
and the right to a public hearing on the question of gender reassignment (Schlumpf v. Switzerland,8
JanUary 2009)%8.

40 Konig v. Germany, 28 June 1978, §90; Le Compte, Van Leuven and De Mayere v. Belgium, 23 June
1981, §§41-51.

4 Body so classified Under national law. For example: Rolf GUstafson v. Sweden, 1 July 1997, §§35-42.
42 For example: H v. United Kingdom, 8 July 1987; RasmuUssen v. Denmark, 28 November 1984.

“For example: Keegan v. Ireland, 26 May 1994, §57.

4 For example: Sporrong and Lénnroth v. Sweden, 23 September 1982, §§79-83.

45 One typical example being Editions Périscope v. France, 26 March 1992, §40.

4 Engel and Others v. Netherlands, 8 June 1976, §82; Campbell and Fell, 28 June 1984, §73.

4T For example, A.P., M.P. and T.P. v. Switzerland, 9 August 1997.

“8In the area of homosexuality, the Fretté v. France judgment of 26 February 2002 found a violation of
Article 6 pUrsuant to the Krees v. France case law, but the violation concerned a point Unrelated to the
gUestion of the applicant's homosexuality, namely the failure to communicate the reporting judge's report.
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The implementation of these two guarantees in cases relating to transgender issUes enables
the EUropean Court of HUman Rights to coUnter certain prejudices which national judges may have
on this matter.

Van Kiick v. Germany,
12 June 2003, application n°. 35968/97

In her application, Ms van Kiick criticised the decisions by the German coUrts rejecting her claims
for reimbUrsement of the cost of the gender reassignment treatment she had Undergone and the
judicial proceedings which had led to those decisions. In particUlar, she alleged a violation of her

right to a fair hearing within the meaning of Article 6 § 1.

The Court held that Article 6 was applicable to the manner in which the German coUrts had examined
the sUbmissions, arguments and evidence adduUced in relation to the applicant's gender identity.
The CoUrt considered that it was jUstified in condUcting a review on this point when judicial

proceedings as a whole appeared arbitrary.
This ground for review by the CouUrt is qUite broad in scope.

The general approach adopted by the CouUrt is summarised as follows:

“46. The CouUrt reiterates that it is in the first place for the national authorities, and notably the
coUrts, to interpret domestic law and that it will not sUbstitUte its own interpretation for theirs
in the absence of arbitrariness (see, mUtatis mUtandis, Ravnsborg v. Sweden, judgment of
23 March 1994, Series A n°. 283-B, pp. 29-30, § 33; Bulut v. AUstria, judgment of 22 February
1996, Reports of Judgments and Decisions 1996-II, pp. 355-56, § 29; and Tejedor Garcia
v. Spain, judgment of 16 December 1997, Reports 1997-VIII, p. 2796, § 31).

47. Moreover, it is for the national coUrts to assess the evidence they have obtained and the
relevance of any evidence that a party wishes to have produced. The CoUrt has nevertheless
to ascertain whether the proceedings considered as a whole were fair as reqUired by Article
6 § 1 (see Mantovanelli v. France, judgment of 18 March 1997, Reports 1997-1l, pp. 436-37,
§ 34, and Elsholz v. Germany [GC], n°. 25735/94, § 66, ECHR 2000-VIII).

48. In particUlar, Article 6 § 1 places the “tribunal” under a duty to condUct a proper examination
of the sUbmissions, arguments and evidence addUced by the parties, withoUt prejudice to
its assessment of whether they are relevant to its decision (see Van de Hurk v. the Netherlands,
judgment of 19 April 1994, Series A n°. 288, p. 19, § 59).

49. As to the issUe of transsexUalism, the CoUrt observes that, in the context of its case—law on
the legal statUs of transsexuUals, it has had regard, inter alia, to developments in medical and
scientific thought.”

In the CoUrt's opinion, the German coUrts should have reqUested further details from a medical
expert and shouUld not have taken the view that the decision to Undergo gender reassignment was
made withoUt dUe consideration. It considered that the proceedings as a whole did not satisfy the

reqUirements of fairness (see below).

B | Article 13: the right to an effective remedy (and other related articles)
Article 13 of the Convention safeguards the right to an effective remedy. It reads as follows:

“Everyone whose rights and freedoms as set [...] in this Convention are violated shall have an
effective remedy before a national authority notwithstanding that the violation has been
committed by persons acting in an official capacity.”
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The right to an effective remedy is a complementary right which has no independent existence.
It can be relied on in conjunction with another right protected by the Convention. For the pUrpose
of interpreting Article 13, the following general principles should be taken into account: any person
with a plausible claim to have been the victim of a violation of the rights recognised in the
Convention mUst have access to a remedy before a national coUrt in order to have his or her
case decided and, if appropriate, obtain redress; the authority mentioned in Article 13 does not
have to be a judicial body, but, if it is not, its powers and the guarantees it offers are taken into
accoUnt in assessing the effectiveness of the remedy exercised before it; the totality of the
remedies available under domestic law may meet the requUirements of Article 13 even if none of
them taken separately satisfies them; Article 13 does not reqUire the existence of a remedy
allowing the laws of a Contracting Party to be criticised before a national authority as being
contrary in themselves to the Convention or eqUivalent national legal provisions. Being intended
to guarantee a remedy before a national authority to anyone whose rights Under the Convention
have been violated, Article 13 is applicable even in the absence of any violation of those rights.
It is sUfficient to be able to make an arguable case for the violation of a right. Case law reqUires
the remedies available under domestic law to be effective.

The right to an effective remedy guaranteed by Article 13 sometimes overlaps with other equivalent
guarantees, and particUlarly that of Article 6 § 1, which has been interpreted as granting a right
of access to the coUrts to anyone wishing to have access to them for the determination of his or
her civil rights or obligations. In deciding cases relating to sexUal orientation and gender identity,
the CouUrt has relied more on Article 13 taken in conjunction with Article 8 (eg in the Smith and
Grady* case ) or Article 11 (eg in the Baczkowsi and Others v. Poland and Alekseyev v.
RUssia®®cases ) than on Article 6 § 1. Article 6 § 1 has been applied more to the qUestions of the
right to proper examination of sUbmissions, arguments and evidence or the pUblic natUre of hearings
in cases concerning gender identity (eg in the Kiick v Germany and SchlUumpf v. Switzerlandcases®' ),
than to the qUestion of access to a coUrt, which it also guarantees.

Article 13 is also closely related to Articles 34 and 35 § 1 of the Convention.

Article 35 § 1 requires any applicant intending to bring his or her case before the European CouUrt
of HUman Rights to first exhaust domestic remedies. Article 34 restricts access to the CoUrt in
StrasboUrg to persons claiming to be victims of a violation of the Convention.

Article 34 reads as follows:

“The CoUrt may receive applications from any person, non—governmental organisation or groUp
of individuals claiming to be the victim of a violation by one of the High Contracting Parties of
the rights set forth in the Convention or the Protocols thereto. The High Contracting Parties
Undertake not to hinder in any way the effective exercise of this right.”

Article 35 § 1 of the Convention is worded as follows:

“The CoUrt may only deal with the matter after all domestic remedies have been exhausted,
according to the generally recognised rules of international law, and within a period of six months
from the date on which the final decision was taken.”.

Two cases concerning victims of discrimination on the basis of sexUal orientation in AUstria illUstrate
these close links between, on the one hand, the requirement in Article 13 to provide the victims of
violations of the Convention with an effective domestic remedy to redress those violations, and on

4 See below

50See below
28 See below.
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the other, the provisions of Articles 34 and 35 requiring sUch victims wishing to bring proceedings

at EUropean level to exercise that domestic remedy only if the redress it offers is actually effective.

In the Wolfmeyer v. AUstria judgment of 26 May 2005 and the H.G. and G.B. v. AUstriajudgmentof 2
June 2005, the applicants had been convicted for engaging in relations with adolescents of the
same sex and then acquitted following an amendment to Article 209 of the AuUstrian CriminalCode
(following the Court's finding of a violation of the Convention in the S.L. v. AUstria ®2 case). Arguing
that these acquittals by the AuUstrian ConstitUtional CoUrt were accompanied neither by any formal
recognition of the violation of the Convention, nor by satisfactory compensation for the damage
sUstained, nor by suUfficient reimbUrsement of the applicants’ costs and expenses, the Court
therefore held, in both these 2005 cases, that the redress for the violation was not effective and
that the applicants retained the statUs of victims of a violation of the Convention. They therefore
had grounds for complaining to the EUropean sUpervisory bodies, particUlarly in view of the
admissibility condition laid down in Articles 34 and 35 § 1 of the Convention.

H.G. and G.B. v. Austria,
2 June 2005, n°s. 11084/02 and 15306/02

In the H.G. and G.B. v. AuUstria case of 2 June 2005, the CouUrt applied the general principles
inferred from Article 35, which are as follows:

“19. The CouUrt recalls that the pUrpose of Article 35 is to afford the Contracting States the oppor-
tUnity of preventing or pUtting right the violations alleged against them before those allegations
are sUbmitted to the Convention institUtions. ThUs the complaint intended to be made sUbse—
gUently to the CoUrt muUst first have been made — at least in sUbstance — to the appropriate
domestic bodies, and in compliance with the formal reqUirements and time—limits laid down in
domestic law. However, the only remedies which Article 35 of the Convention reqUires to be
exhausted are those that relate to the breaches alleged and at the same time are available and
sUfficient. The existence of sUch remedies mUst be sUfficiently certain not only in theory but
also in practice, failing which they will lack the requisite accessibility and effectiveness; it falls
to the respondent State to establish that these varioUs conditions are satisfied. Moreover, the
application of this rule mUst make due allowance for the context. Accordingly, it has recognised
that Article 35 mUst be applied with some degree of flexibility and withoUt excessive formalism.
It has further recognised that the rule of exhaustion of domestic remedies is neither absolUte
nor capable of being applied automatically; in reviewing whether the rule has been observed,

it is essential to have regard to the particUlar circUmstances of the individual case (Henaf
v. France, n°. 65436/01, 27 November 2003, §§ 30-32 with further references).”.

Wolfmeyer v. Austria,
26 May 2005, n°. 5263/03

In the Wolfmeyer v. AUstria case of 26 May 20095, the CoUrt applied the general principles inferred from
Article 34, which are as follows:

“28. The CouUrt reiterates that a decision or measUre favoUrable to the applicant is not in principle
sUfficient to deprive him of his statUs as victim Unless the national authorities have acknow—
ledged, either expressly or in sUbstance, and then afforded redress for, the breach of the
Convention (see, for instance, Dalban v. Romania [GC], n°. 28114/95, § 43, ECHR 1999 VI).

29. It is true that Article 209 of the Criminal Code was repealed by the ConstitUtional CoUrt and the
applicant was sUbseqUently acquUitted. However, in the case of S.L. v. AUstria, concerning an

29 See below.
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applicant who had never been prosecUted Under Article 209 but was, on account of his sexual
orientation, directly affected by the maintenance in force of that provision, the CouUrt has already
noted that the ConstitUtional CoUrt’s judgment has not acknowledged let alone afforded redress
for the alleged breach of the Convention (n°. 45330/99, § 35, ECHR 2003 I (extracts).

30. Indeed the ConstitUtional CoUrt did not rely on the argument of alleged discrimination of
homosexUal as compared to heterosexUal or lesbian relationships, but rather on the lack
of coherence and objective jUstification of the provision in other respects. The Government
did not contest this. Instead they argue that the applicant’s acquittal and the suUbsequent
costs order contain at least an implicit acknowledgement of the breach of the Convention.

31.The Court does not share this view. It observes that neither the applicant’s acquittal nor the
sUbseqUent costs order contains any statement acknowledging at least in sUbstance the
violation of the applicant’s right not to being discriminated against in the sphere of his private
life on account of his sexUal orientation. Even if they did, the Court finds that neither of them
provided adeqUate redress as reqUired by its case law.

32.1n this connection it is crucial for the CoUrt’s consideration that in the present case the mainte—
nance in force of Article 209 of the Criminal Code in itself violated the Convention (S.L. v. AUstria,
cited above, § 45) and, conseqUently, the conduct of criminal proceedings Under this provision.

33.The applicant had to stand trial and was convicted by the first instance couUrt. In sUch
circUmstances, it is inconceivable how an acquUittal withoUt any compensation for damages
and accompanied by the reimbUrsement of a minor part of the necessary defence costs could
have provided adequate redress (see, mutatis mUtandis, Dalban, [...], § 44). This is all the moreso
as the CouUrt itself has awarded sUbstantial amoUnts of compensation for non—pecUniary
damage in comparable cases, having particUlar regard to the fact that the trial dUring which
details of the applicants’ most intimate private life were laid open to the puUblic, had to be
considered as a profoundly destabilising event in the applicants’ lives (L. and V. v. Austria, n
s 39392/98 and 39829/98, § 60, ECHR 2003 I).

34.1In conclusion, the CoUrt finds that the applicant’s acquittal which did not acknowledge the
alleged breach of the Convention and was not accompanied by adeqUate redress did not
remove the applicant’s statUs as a victim within the meaning of Article 34 of the Convention.”

§ 6 — Article 3: the right the right not to be subjected to torture
or inhuman or degrading treatment

Article 3 reads as follows:
“No one shall be sUbjected to tortUre or to inhUman or degrading treatment or pUnishment.”

This imperative brooks no exception or restriction. The case law of the EUropean CoUrt of HuUman
Rights places on the national authorities an obligation of a prohibitive natUre to refrain from
inflicting ill-treatment on individUuals coming under their jUrisdiction, and also a further obligation,
this time of a positive natUre, to protect everyone against the danger of violation of his or her
physical integrity.

According to the case law of the CoUrt, in order to come within the scope of Article 3, the ill-treatment
in qUestion mUst be of a minimUm level of gravity. Appraisal of such minimum level is intrinsically
relative, and depends on all the elements of the case, including the dUration of the ill-treatment
and of its physical and mental effects, as well as, in some cases, the victim's sex, age and state
of health. EUropean case law specifies that while regard mUst be had to the qUestion whether
the aim of the ill-treatment was to hUmiliate or belittle the victim, the absence of sUch an aim

cannot definitively exclude a finding of violation of Article 3.
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This prohibition was first applied to the sitUation of homosexUal persons in sitUations of detention.
The physical and mental integrity of persons deprived of their liberty, whether in police cUstody or
prison, is particUlarly fragile, especially if they are homosexuUal, because of the hostility directed

against them, as witness the judgment delivered in the case of X v. Turkey of 9 October 2012.

Xv. Turkey,
9 October 2012, n°. 24626/09

“39. In connection with the general principles governing the right of prisoners to conditions of
detention consonant with human dignity, the CoUrt refers to the judgments in the cases
of Mouisel v. France (n°. 67263/01, §§ 37 to 40, ECHR 2002-IX) and Renolde v. France (n°.
5608/05, §§ 119-120, 16 October 2008). It recalls that Article 3 of the Convention re- quUires
the state to ensUre that a person is detained in conditions which are compatible withrespect
for his human dignity, that the manner and method of the execUtion of the measUredo not
sUbject him to distress or hardship of an intensity exceeding the inevitable levelof sUffering
inherent in detention and that, with dUe regard to the practical demands of imprisonment, his
health and well-being are adeqUately secUred (KUdta v. Poland [GC],n°. 30210/96, §§ 92-
94, ECHR 2000-XI1).”

Identoba and Others v. Georgia,
12 May 2015, n°. 73235/12

The CouUrt also applied Article 3 in conjUnction with Article 8 in the case of /dentoba and Others

v. Georgia of 12 May 2015, which concerned the Georgian State's failure to protect demons—
trators from homophobic violence and to condUct an effective investigation into the ill-treatment
they had sUffered. To establish that the assaulted demonstrators had experienced “feelings of
fear, anguish and insecUrity” and that the minimum threshold of severity had been reached,
the CoUrt not only carried oUt an accUrate inventory of all the material, verbal and physical violence
they had suUffered during the events, buUt also referred, more broadly, to the precarioUs position
of LGBTI persons in the respondent State at the time of the events and to varioUs reports showing
the widespread negative attitUdes against them in some parts of Georgian society (see below).

This ldentoba and Others v. Georgia judgment also gave the CoUrt the opportUnity to clarifythat
a non—governmental organisation (NGO) — in this case the Identoba association which organised the
demonstration — did not hold the right not to be sUbjected to tortUre or inhUman or degrading treatment
and coUld therefore not be considered — either directly or indirectly — as a victim withinthe meaning
of Article 34 of the Convention. In other words, only natUral persons are entitledto complain
aboUt the violation of Article 3, either in isolation or in conjunction with Article 14(see the
judgment, § 44-46).

Section 2. How is respect
for freedoms reviewed?

In the philosophy of hUman rights, each freedom may be regarded as a sphere of individual
autonomy in which individUals enjoy self—-determination and act in accordance with their own goals.
Individual freedoms are thUs conceived as a “sacrosanct” area which, as a matter of principle, the
state may not enter. In society, however, few freedoms are absolUte or unlimited and all freedoms
have limits or limitations. For this reason, any intrusion by the pUblic authoritiesin this “sanctuary”
mUst be regarded as an infringement which mUst remain the exception, be strictly defined and be
the least serioUs possible.
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Under these circUmstances, the logic governing the protection of freedoms in a human rights
protection system sUch as that of the EUropean Convention on Human Rights involves two

processes, which, put simply, are as follows.

When an applicant seeks to assert a freedom set forth in the Convention, the CouUrt invariably
begins by considering whether or not the sitUation in which the complainant finds him or herself
corresponds to a sitUation bringing into play the right relied on, whether or not the action taken
corresponds to an action covered by the freedom relied on, and whether or not the state has
hindered its exercise. In other words, the CoUrt considers whether or not the facts Under consi—
deration fall within the ambit of a freedom and whether or not the state has interfered with and
restricted its exercise. In the judgments of the Court, the section dealing with these matters is

sometimes entitled: “ Whether there was an interference”.

Secondly, the Court will consider whether or not that restriction is justified. Articles 8 to 11 of the
Convention express this logic in a characteristic way because they specify in a second paragraph
that the permitted restrictions must be “necessary in a democratic society” to safeguard certain
precisely enUmerated valUes, which, broadly speaking, relate to qUestions of public order. In
other words, when the state interferes in the individual's sphere of freedom, its interference
mUst be “prescribed by law”, pUrsUe a “legitimate aim”, and not be disproportionate in relation
to the public interest goal motivating the intrusion; the latter mUst serve that goal only and do
so in the least damaging way possible to the individual's freedom. In the judgments of the
Court, the section dealing with these matters is sometimes entitled: “ Whether the interferencewas
JUstified’ .
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2,

Reliance on the ground of
non—discrimination:

Article 14 of the Convention
and Article 1 of Protocol N°.12”

long with the right to respect for private and family life and the home, the right to non—

discrimination is no doUbt the most relied Upon right in cases relating to sexUal orientation.

The EUropean Convention on Human Rights, which was signed Under the auspices of
the Council of EUrope on 4 November 1950 and came into force on 3 September 1953, prohibits
discrimination by way of two provisions: Article 14 of the Convention itself and Article 1 of Protocol
N°. 12 thereto, which was signed on 26 June 2000 and came into force on 1 April 2005. They
read as follows:

Article 14 of the Convention:

“The enjoyment of the rights and freedoms set forth in this Convention shall be secUred withouUt
discrimination on any ground sUch as sex, race, coloUr, language, religion, political or other opi—
nion, national or social origin, association with a national minority, property, birth or other status.”

Article 1 of Protocol N°.12 to the Convention:

“1. The enjoyment of any right set forth by law shall be secUred withoUt discrimination on any
ground sUch as sex, race, coloUr, language, religion, political or other opinion, national or social
origin, association with a national minority, property, birth or other statuUs.

2. No one shall be discriminated against by any pUblic authority on any ground suUch as those
mentioned in paragraph 1.”

Whereas the Convention with its Article 14 has been ratified by all the CouUncil of EUrope member
states, Protocol N°. 12 with its Article 1 has only been ratified by some of them®*.

Under the terms of Article 14, the obligation of non—discrimination applies sUbstantively to the
enjoyment of any right provided for under the Convention (equality before the text of the
Convention). Under the terms of Article 1 of Protocol N°. 12, the obligation of non—discrimination
applies sUbstantively to the enjoyment of any right provided for by law in the broad sense
(equality before the law). In other words: Article 14 prohibits discrimination in the enjoyment

% On this sUbject: see for more information: Frédéric EDEL, The prohibition of discrimination Under the
European Convention on Human Rights, CoUncil of EUrope Publishing, “Human rights files” series, N°. 22,
2010 (ISBN 978-92-871-6817-7), https://book.coe.int/eur/en/nUman-rights-files/4478-the-prohibition-of-
discrimination—Under—the—european—convention—on—hUman-rights—human-rights—files—no—22.html

% As of 1 April 2016, Protocol N°. 12 was in force (and therefore applicable) in respect of the following states:
Albania, Andorra, Armenia, Bosnia and Herzegovina, Croatia, Cyprus, Finland, the former Yugoslav
Republic of Macedonia, Georgia, LuXemboUrg, Malta, Montenegro, the Netherlands, Romania, San Marino,
Serbia, Slovenia, Spain and Ukraine. All these States have signed and ratified Protocol N°. 12.
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of any right provided for by law which has an impact on the rights recognised by the Convention
(special prohibition of discrimination); Article 1 of Protocol N°. 12 prohibits discrimination in
the enjoyment of any right provided for by any kind of law, whether or not it has an impact on

the rights recognised by the Convention (general prohibition of discrimination)®®.

The content of the prohibition of discrimination is the same, depending on whether it derives
from Article 14 of the Convention or from Article 1 of Protocol N°. 12. As the Grand Chamber
stated in its Seidic and Finci v. Bosnia and Herzegovina judgment of 22 December 2009: “the
notions of discrimination prohibited by Article 14 and by Article 1 of Protocol N°. 12 are to be
interpreted in the same manner”%. Thus, the only aspect which distinguishes Article 14 from Article

1 of Protocol N°. 12 is its scope ratione materiae.

It has been established since the Belgian Linguistic Case of 23 JUly 1968 that the list of categorisation
criteria set oUt in Article 14 /n fine is not exhaustive; it is therefore pUrely illustrative. In other words,
the prohibition of discrimination is not limited to the specified cases. The Commission, then the Court,
very soon pointed oUt that the categories enUmerated in Article 14 are mentioned “by way of example”
and that “the words ‘on any ground sUch as’ in the text show that the list is in no way exhaustive”?’.

Salgueiro da Silva Mouta v. Portugal,
21 December 1999, application n°. 33290/ 96

The Salgueiro da Silva Mouta v. Portugal judgment, the first in which the Court dealt with an issUe
relating to sexUal orientation from the angle of Article 14, states that:

“28 .-+ [“sexual orientation” is a] a concept which is UndoUbtedly covered by Article 14 of the
Convention. The CoUrt reiterates in that connection that the list set oUt in that provision is
illustrative and not exhaustive, as is shown by the words “any ground such as” (in French
“notamment”) (see the Engel and Others v. the Netherlands judgment of 8 June 1976, Series An®.
22, pp. 30-31, § 72).”

P.V.v. Spain,
30 November 2010, n°. 35159/09

The same applies to the criterion of gender identity, or, as the CoUrt has also pUt it, “sexual
dysphoria” or “gender dysphoria”. The CoUrt has dealt with several cases of this type from the
angle of respect for Article 14 (taken in conjunction with Article 8): for example, the judgments
delivered in the cases of Sheffield and Horsham v. United Kingdom %8 or P.V. v. Spain. In the latter case,
which raised the issUe of a restriction on a transgender person’'s access to her six—year—old
son, the CouUrt explicitly asserted the applicability of Article 14 in matters relatingto gender
identity, as follows [Unofficial translation]:

% For an exhaustive account of EUropean case law relating to non—discrimination, see: Edel (Frédéric), The
prohibition of discrimination Under the EUropean Convention on Human Rights, Human Rights Files N°. 22,
2010 (ISBN 978-92-871-6817-7), 2007, 160 pages.

% Sejdic and Finci v. Bosnia and Herzegovina, 22 December 2009, § 56. “Notwithstanding the difference in
scope between those two provisions, the meaning of this term in Article 1 of Protocol N°. 12 was intended
to be identical to that in Article 14 [...] The CoUrt does not therefore see any reason to depart from the
settled interpretation of “discrimination” noted above [Under Article 14] in applying the same term Under
Article 1 of Protocol N°. 12”7 ('§ 55).

57 EComHR, Belgian Linguistic Case, cited above, Series B, vol. I, p. 441. “The list set oUt in that provision
is illustrative and not exhaustive, as is shown by the words “any ground such as” (in French “notam—
ment”)”; Engel and Others, 8 June 1976, §72. “The list of prohibited grounds of discrimination as set oUt
in Article 14 is not exhaustive”; James and Others, 21 February 1986, §74.

%8 Sheffield and Horsham v. United Kingdom, 30 July 1998, applications n°s. 31-32/1997/815-816/1018—
1019, §71-77.
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“30.In the instant case, the CoUrt notes however that what is involved is a qUestion not of sexual
orientation, but of gender dysphoria. It considers, however, that transsexUality is a notion
which is UndouUbtedly covered by Article 14 of the Convention. The CoUrt recalls in this
connection that the list set oUt in that provision is illUstrative and not exhaustive, as is shown
by the words ‘any ground sUch as’ (‘notamment in French) (Enge/ and Others v. Netherlands, 8
June 1976, §72, Series A n°. 22).

31. The question which arises in this case is whether the decision to restrict the access arrangements
as initially decided was determined by the applicant’'s transsexuality, thUs implying treatment

which could be considered discriminatory in that it stemmed from her sexual dysphoria.”

This finding of the applicability of Article 14 in matters relating to sexUal orientation and gender
identity natUrally applies also to Article 1 of Protocol N°.12.

We propose to consider first of all the applicability of the right to non—discrimination as guaranteed
by the European Convention on Human Rights in matters relating to sexUal orientationand gender
identity. We will combine a schematic presentation of the general principles defining thescope of the
two main provisions guaranteeing the right to non—discrimination with specific examplesof judgments
in which this right was found to be applicable in cases relating to sexUal orientationand gender
identity, in order to provide a clear understanding of the links between the general principles and

their specific application in cases relating to sexUal orientation and gender identity.

Out of the same concern for a proper understanding of the quOted excerpts, we will then describe in
broad oUtline how the EUropean CouUrt of HUman Rights UsUally goes aboUt reviewing respect for the

non—discrimination rule and give examples from cases relating to sexUal orientation and gender identity®.

Section 1. In what fields can the right
to non-discrimination be relied on?

As was jUst mentioned, Article 14 of the Convention and Article 1 of Protocol N°. 12 differ solely
in terms of their respective scopese.

§1 — The scope of Article 14 of the Convention

Since the famoUs Belgian Linguistic Case referred to above, Article 14 has been said to have both
an ancillary and an autonomoUs dimension. Hence, in connection with the prohibition set forth in
Article 14, the CouUrt has stated:

“While it is true that this guarantee has no independent existence in the sense that Under the
terms of Article 14 it relates solely to ‘rights and freedoms set forth in the Convention’, a measUre
which in itself is in conformity with the reqUirements of the Article enshrining the right or freedom
in qUestion may however infringe this article when read in conjunction with Article 14 for the reason
that it is of a discriminatory natUre.” 8

It adds, in words which have become famouUs:

“It is as thoUgh the latter formed an integral part of each of the articles laying down rights and
freedoms.6'”

% The specific solUtions to issUes relating to sexUal orientation and gender identity will be addressed later,
in Part Two.

80 Belgian Linguistic Case, Series A, p. 33. For an example relating to homosexuality, see Karner v. AUstria
judgment of 24 July 2003, §32.
61 Belgian Linguistic Case, Series A, p. 33.
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Indeed, according to Article 14, “[t]lhe enjoyment of the rights and freedoms set forth in this Convention
shall be secUred withoUt discrimination on any ground---”. ConseqUently, the scope of the prohibition
set forth in Article 14 does not cover the exercise of any right or freedom withoUt distinction, but only
those which fall within the ambit of the EUuropean Convention on Human Rights. The practical Upshot
of this is that Article 14 is never applicable in isolation. It is always applicable “in conjunction with”
another Convention article setting forth a right or freedom. The scope of the prohibition of discrimination
is therefore always the scope of Article 14 “taken in conjunction with” another Convention article formu-
lating a right or a freedom (14+8, 14+10, 14+1P1, etc). PUt simply, Article 14 places an obligation on
member states to guarantee equUal freedom to all persons Under their jurisdiction. The CoUrt is therefore
faced with two main qUestions, both of which concern the general problem of the respective positions
of sUpervision of respect for a freedom (as set forth in the Convention) and that of respect for equality
(as set forth in the Convention): one is of a procedural nature, the other of a substantive nature.

The first point, of a pUrely procedUral natUre, concerns the link between these two grounds

of complaint, particUlarly in terms of the order in which claims are examined.

X Applicability/ Conformity — It has been clear to the Convention's sUpervisory body almost
from the start that review of applicability and review of conformity are two separate issUes.
Article 14 is applicable whether or not a violation is found of the freedom taken alone. Indeed,
following the Commission's report of 24 June 1965 in the Belgian Linguistic Case, it rapidly
became clear that the applicability of Article 14 is in no way sUbject to the finding which
may be reached following a review of conformity with the primary article. As noted by the
Commission and the Court in this case:

--althoUgh Article 14 is not at all applicable to rights and freedoms not guaranteed by the
Convention [:--], its applicability ‘is not limited to cases in which there is an accompanying
violation of another article”¢2

X Applicability in isolation/ Applicability in conjunction with another article - It also became
obvioUs qUite early on that the review of the applicability of a freedom and the review of
the applicability of equality in the exercise of a freedom are two reviews which can be carried
oUt separately. In actual fact, the CoUrt has Used both these possibilities in cases relating
to sexUal orientation, as it notes itself in the Schalk and Kopf v. AUstria judgment:

Schalk and Kopf v. Austria,
24 June 2010, n°. 30141/04

“87 The CouUrt has dealt with a nUmber of cases concerning discrimination on account of sexual
orientation. Some were examined Under Article 8 alone, namely cases concerning the prohibition
Under criminal law of homosexUal relations between adults (see Dudgeon v. United Kingdom,22
October 1981, Series A n°. 45; Norris v. Ireland, 26 October 1988, Series A n°. 142; and Mo—dinos
v. Cyprus, 22 April 1993, Series A n°. 259) and the discharge of homosexuUals from thearmed
forces (see Smith and Grady v. United Kingdom, n°s. 33985/96 and 33986/96, ECHR 1999 VI).
Others were examined Under Article 14 taken in conjUnction with Article 8. These included,
inter alia, different age of consent Under criminal law for homosexuUal relations(L. and V.
v. AUstria, n°s. 39392/98 and 39829/98, ECHR 2003 I), the attribUtion of parental rights
(Salgueiro da Silva Mouta v. Portugal, n°. 33290/96, ECHR 1999 IX), permission to adopt a
child (Fretté v. France, n°. 36515/97, ECHR 2002-1, and E.B. v. France, cited above) and the
right to sUcceed to the deceased partner’s tenancy (Karner, cited above).”

62 EComHR, Opinion of 24 June 1965; quoted in ECtHR, Belgian Linguistic Case, cited above, Series A,
p.27-28.
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The second point concerns the sUbstantive definition of the scope of the prohibition of discrimi—
nation set forth in Article 14 taken together with another Convention article. The sUbstantive scope
of the principle of non—discrimination set forth in Article 14 of the EUropean Convention on Human
Rights can be described in two stages. First: the prohibition of discrimination concerns the enjoyment
of rights formally guaranteed by the Convention. Second: the prohibition of discrimination concerns
the enjoyment of rights “additional” to rights formally guaranteed by the Convention. These are

the two aspects which now warrant consideration.

A | The applicability of Article 14
to all the rights safeguarded by the Convention

If the state restricts a freedom guaranteed by the EUropean Convention on HUman Rights, Article
14 will apply withoUt question. The Kozak v. Poland judgment of 2 March 2010 illustrates this logic.

Kozak v. Poland,
2 March 2010, n°. 13102/02

“84 [...] Accordingly, the facts of the case [...] relate to the right to respect for his “home” within
the meaning of Article 8.

85. In view of the foregoing, the CouUrt holds that Article 14 of the Convention applies in the present
case.”

If a freedom set forth in the Convention is interpreted broadly by the Court, Article 14 will obvioUsly
apply to its newly widened scope. These two possibilities account for a large nUmber of cases
declared admissible under Article 14. They coincide with the most straightforward, Uncontroversial
sitUation, ie where the facts of the case clearly fall within the ambit of the Convention in that they
correspond to a formally guaranteed right. The scope of Article 14 depends on the scope of the
article in conjunction with which it is relied on: if the latter is generoUsly interpreted, in sUch a
way as to extend its scope, this automatically benefits Article 14 on a sUbsidiary basis. This applies,
for example, to the broad interpretation of Article 1 of Protocol N°. 1, which has made it possible
to bring an increasingly large nUmber of cases within its ambit.

In sUch circUmstances, the CoUrt can always, in theory, look at an individUal sitUation from two angles:
it can look at it in isolation in order to assess whether the restriction placed by the state on the
freedom in qUestion is in itself excessive and violates the freedom safeguarded by the Convention,
independently of the sitUation of other individUals; or it can view the sitUation relative to other individual
sitUations in order to assess whether the state is creating a disparity in freedom which is compa—
ratively UnjUstified and hence infringes the prohibition of discrimination also provided for under the
Convention; or it can do both, because any arbitrary redUction of freedom vis—a—vis one individual
constitUtes at the same time a discriminatory redUction of freedom in relation to all the other individuals
not sUbject to it.

The CoUrt qUite often begins by examining the cases which are referred to it from the angle of the
freedom considered in isolation and does not always deem it appropriate to go on to reviewit
from the angle of non—discrimination if it has already found a violation of that freedom.

As the Court pointed oUt in the Airey judgment of 9 October 1979 ( § 13) and then reaffirmed in
the Dudgeon judgment of 22 October 1981:

“67 Where a sUbstantive Article of the Convention has been invoked both on its own and
together with Article 14 (art. 14) and a separate breach has been found of the sUbstantive
Article, it is not generally necessary for the CoUrt also to examine the case under Article 14
(art. 14), thoUgh the position is otherwise if a clear inequality of treatment in the enjoyment of
the right in qUestion is a fundamental aspect of the case.”
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In fact, it is freqUently the case that the CouUrt initially finds a violation of the Convention Under an
article protecting a freedom and then deems it Unnecessary to examine the case also from the
angle of Article 14 taken in conjUnction with that freedom. This was its position, for example, in
this same Dudgeon judgment and in the LUstig—Prean and Beckett v. United Kingdom judgment
of 27 September 1999. After finding that the sanctions taken against homosexUals in the British
armed forces violated Article 8 taken alone, it deemed it sUperflUOUs to examine the same facts

Under Article 14 taken in conjunction with Article 8.

“108. The Court considers that, in the circUmstances of the present case, the applicants’ complaints
that they were discriminated against on grounds of their sexUal orientation by reason of the
existence and application of the policy of the Ministry of Defence, amounts in effect to the same
complaint, albeit seen from a different angle, that the CouUrt has already considered in relation
to Article 8 of the Convention (see the Dudgeon judgment cited above, pp. 25-26, § § 64-70).

109. Accordingly, the CoUrt considers that the applicants’ complaints Under Article 14 in conjunction
with Article 8 do not give rise to any separate issUe.”

Sheffield and Horsham v. the United Kingdom,
30 July 1998, n°s. 31-32/1997/815-816/1018-1019

This case raised the issUe of legal recognition of the new gender identity of the applicants, two
transgender women. After examining the facts of the case from the perspective of the right to
respect for private life (see below), the CoUrt continUed its review from the angle of Article 14
taken in conjUnction with Article 8%,

B | applicability of Article 14
to rights “additional” to the Convention

The CouUrt has also had occasion to hold that Article 14 is applicable to rights which, taken alone,
are not recognised by a Convention provision, but which, viewed comparatively, affect a person
in a similar sitUation to that of a person enjoying a recognised right. The scope of a right in isolation
is not the same as that resulting from its combination with Article 14 because of the ideaof
comparison (inherent in the idea of non—discrimination) which the latter provision introdUces, and
which enables the CouUrt to reach legal interests which, taken in isolation, would not have been
regarded as covered, but which, from a comparative perspective, are®.

This explains why, where Article 14 is concerned, the CoUrt Uses fairly UnUsUal terminology to
describe the scope of a provision: the legal interest to which the imperative of non—discrimination
applies mUst “fall under”, be “linked to”%, “fall within the sphere of” or not “fall completely oUtside

83 Sheffield and Horsham v. United Kingdom, 30 July 1998, applications n°. 31-32/1997/815-816/1018—
1019, §71-77.

% In the famouUs Belgian Linguistic Case, the Commission attempted to explain to what extent Article 14
is independent. As summarised in the judgment delivered by the CouUrt in this case, the Commission's
argument warrants attention: in the Commission's opinion: “Article 14 ‘is of particUlar importance in
relation to those clauses’ which ‘do not precisely define the rights' which they enshrine, but ‘leave States a
certain margin of appreciation with regard to the fulfilment of their obligation’, ‘authorise restrictions on,
or exceptions to the rights guaranteed’' or ‘Up to a point leave it to the States to choose the appro- priate
means to guarantee a right . It concerns ‘the means or the extent, of the enjoyment of rights and
freedoms already stated elsewhere’'. ‘Different measuUres taken by a State in respect of different parts
of its territory or popuUlation’ may therefore, even if compatible with the article which safeguards the
right, entail a failure to comply with the requirements of the Convention ‘if the State’s condUct is judged
from the point of view of Article 14’ ” (Belgian Linguistic Case, cited above, Series A n° 5, p.28; see
also Series B, §400, p. 306).

65 Schmidt and Dahlstrom v. Sweden, 6 February 1976, §39.
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the ambit of "% the text which is combined with Article 14, and mUst cover rights which it sometimes
describes as “additional”.

In fact, this expression was Used in a case raising an issUe of discrimination on grounds of

sexUal orientation.

E. B. v. France,
22 January 2008, n°. 43546/02

The E.B. v. France judgment of 22 JanUary 2008 summed Up the position as follows:
“48 [...] The prohibition of discrimination enshrined in Article 14 thUs extends beyond the enjoy—

ment of the rights and freedoms which the Convention and the Protocols thereto require each
State to guarantee. It applies also to those additional rights, falling within the general scope

of any Convention Article, for which the State has voluntarily decided to provide®””.

This applies, for example, to social benefits as a whole, and especially those based on solidarity.
Taken in isolation, they fall oUtside the scope of Article 1 of Protocol N°. 1, but viewed comparatively
they fall within the scope of Article 14 taken in conjunction with that article, as emerges from the
GaygusUz case law®®, followed by the Wessels—Bergervoet %°, Willis °, Koua Poirrez " and Stecand
Others v. United Kingdom™® judgments.

In matters relating to sexUal orientation, some financial issUes have been addressed from the angle
of Article 14 taken in conjunction with Article 1 of Protocol N°. 1 (J. M. v. United Kingdom,28
September 2010, application n°. 37060/06); others from the angle of Article 14 taken in
conjunction with Article 8. The CoUrt has declared itself competent to consider the qUestion of
discrimination in connection with sUccession to a tenancy (Karner v. AUstria) and a contractual
extension of sickness and accident insUrance coverage (P. B. and J. S. v. AUstria).

P.B. and J.S. v. Austria,
22 July 2010, n°. 18984/02

The CouUrt employed this reasoning in a fairly characteristic way in, for example, the P. B. and J.
S. v. AUstria judgment. This case concerned the refUsal to grant the applicant an extension of his
partner's sickness and accident insUrance coverage on the ground that this possibility offered
by the civil servants insUrance company applied only to different—sex coUples and not to same—sex
coUples. The decision as to whether the qUestion of entitlement to an extension of sickness and
accident insUrance coverage fell within the scope of Article 14 taken in conjunction with Article
8 was reached on the basis of the following reasoning:

“25. The CouUrt points oUt at the oUtset that the provision of Article 8 of the Convention does not
guarantee as sUch a right to have the benefits deriving from a specific social secUrity insUrance

scheme extend to a co habiting partner (see Stec and Others v. the United Kingdom [GC],n°.
65731/01, § 53, ECHR 2006 VI).

66\Van der Mussele v. Belgium, 23 November 1983, §43.

S7E. B. v. France, 22 January 2008, § 48.

% GaygusUz v. AUstria, 16 September 1996, §41: emergency assistance granted to persons no longer entitled
to Unemployment benefit.

% Wessels—Bergervoet v. Netherlands, 4 June 2002.

70 Willis v. United Kingdom, 11 June 2002.

7! KoUa Poirrez v. France, 30 September 2003, §§36-42; the CouUrt held explicitly that a non-contribUtory
social benefit falls within the scope of Article 14 taken in conjunction with Article 1 of Protocol N°. 1.

2 Stec and Others v. United Kingdom, 12 April 2006, §53.
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It is UndispUted in the present case that the relationship of a same—sex coUple like the
applicants’ falls within the notion of “private life” within the meaning of Article 8. However,
in the light of the parties’ comments the Court finds it appropriate to address the issUe whether

their relationship also constitutes “family life”.

27. The CoUrts reiterates its established case—law in respect of different sex coUples, namely that

28.

29.

30.

the notion of family Under this provision is not confined to marriage—based relationshipsand
may encompass other de facto “family” ties where the parties are living together oUtof
wedlock. A child born oUt of sUch a relationship is jpso_jure part of that “family” Unit fromthe
moment and by the very fact of his birth (see E/sholz v. Germany [GC], n°. 25735/94, § 43,
ECHR 2000-VIII; Keegan v. Ireland, 26 May 1994, § 44, Series A n°. 290; and also Johnston
and Others v. Ireland, 18 December 1986, § 56, Series A n°. 112).

In contrast, the CoUrt’s case—law has only accepted that the emotional and sexUal relationship
of a same—sex coUple constitUtes “private life” but has not found that it constitutes “family life”,
even where a long term relationship of cohabiting partners was at stake. In coming to that
conclUsion, the CoUrt observed that despite the growing tendency in a nUmber of EUropean
States towards the legal and judicial recognition of stable de facto partnerships between
homosexuUals, given the existence of little common ground between the Contracting States,
this was an area in which they still enjoyed a wide margin of appreciation (see Mata Estevez v.
Spain (dec.), n°. 56501/00, ECHR 2001-VI, with further references). In the case of Kamer (cited
above, § 33), concerning the sUccession of a same sex coUples’ sUrviving partner to the
deceased'’s tenancy rights, which fell Under the notion of “home”, the CouUrt explicitly left open
the qUestion whether the case also concerned the applicant’s “private and family life”.

The CouUrt notes that since 2001, when the decision in Mata Estevezwas given, a rapid evolUtionof
social attitudes towards same—sex coUples has taken place in many member States. Since then
a considerable nuUmber of member States have afforded legal recognition to same—sex
coUples (see above, paragraphs 27-30). Certain provisions of EU law also reflect a growing
tendency to include same—sex coUples in the notion of “family” (see paragraph 26 above).

In view of this evolUtion the CoUrt considers it artificial to maintain the view that, in contrast
to a different—sex coUple, a same—sex coUple cannot enjoy “family life” for the pUrposes of
Article 8. ConseqUently the relationship of the applicants, a cohabiting same—sex coUple living
in a stable de facto partnership, falls within the notion of “family life”, just as the relationship
of a different—sex coUple in the same sitUation would.

31. With regard to Article 14, which was relied on in the present case, the CouUrt reiterates that

32.

it only complements the other suUbstantive provisions of the Convention and the Protocols
thereto. It has no independent existence because it has effect solely in relation to “the enjoyment
of the rights and freedoms” safeguarded by those provisions (see, among many other
authorities, Sahin v. Germany [GC], n°. 30943/96, § 85, ECHR 2003 VIII). The application of
Article 14 does not necessarily presUppose the violation of one of the sUbstantive rights
protected by the Convention. It is necessary bUt also sUfficient for the facts of the case to
fall “within the ambit” of one or more of the Articles of the Convention (see Petrovic v. AUstria,
27 March 1998, § 22, Reports of Judgments and Decisions 1998 II).

The prohibition of discrimination enshrined in Article 14 thUs extends beyond the enjoyment
of the rights and freedoms which the Convention and the Protocols thereto reqUire each
State to guarantee. It also applies to those additional rights, falling within the general scope of
any Convention Article, for which the State has volUntarily decided to provide. This principle is
well entrenched in the CoUrt’s case-law (see EB. v France [GC], n°. 43546/02, § 48, ECHR
2008... with further references).
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33. The present case concerns the possibility to extend accident and sickness insUrance cover undera
statUtory insUrance scheme to cohabiting partners, a possibility which the legal provisions
impUgned by the applicants recognise under certain conditions. Moreover, the possibility to
extend insUrance cover, in the CoUrt’s view, has to be qualified as a measUre intended to improve
the principally insUred person’s private and family sitUation. The CoUrt therefore considers that

the extension of insUrance cover at issUe falls within the ambit of Article 8.

34. ConsequUently, the State, which has gone beyond its obligations Under Article 8 in creating
sUch a right — a possibility open to it Under Article 53 of the Convention — cannot, in the
application of that right, take discriminatory measuUres within the meaning of Article 14 (see,
muUtatis mutandis, E.B. v. France, cited above, §49).

35. Because the applicants complain that they are victims of a difference in treatment which
allegedly lacks objective and reasonable justification as required by Article 14 of the Convention,

that provision, taken in conjunction with Article 8, is applicable.”

It will be noted that, in this case, the Court applied Article 14 to legislation governing private—law rela—
tions, as responsibility for the impUgned distinction lay with a private person (the insUrance company).
The principle of non—discrimination thUs has an indirect horizontal effect, between private persons
(insUrance company and insUred). The same happened when the CoUrt found against the AUstrian
legislation governing sUccession to a tenancy in the event of the tenant's death (Karner v. Austria)
because it did not prevent a private landlord from discriminating on grounds of sexUal orientation.

§ 2 — The scope of Article 1
of Protocol N°. 12

As noted in the explanatory report to Protocol N°. 12, “Article 1 of the Protocol encompasses, bUt is
wider in scope than the protection offered by Article 14 of the Convention”3. “There is thUs an overlap
between the two provisions”’, but “[it] affords a scope of protection which extends beyond the
‘enjoyment of the rights and freedoms set forth in [the] Convention' "7, as confirmed by the EUropean
CoUrt of HUman Rights in its first judgment applying Article 1 of Protocol N°. 1276, Under these
conditions the qUestion of whether or not the action of a state interferes with one of the freedoms
proclaimed in the EUropean Convention on Human Rights is no longer relevant. Because it is not
limited to the freedoms set forth in the Convention, “Article 1 of Protocol N°. 12 extends the scope
of protection to ‘any right set forth by law'. It thUs introdUces a general prohibition of discrimination””’.
That does not mean, however, that it is Unlimited.To sUm Up, it might be said of this Article 1 that

it covers all acts of public authorities, but that it covers in principle only acts of public authorities.

A | The applicability of Article 1 of Protocol N°. 12
to all acts of public authorities

Article 1 of Protocol N°. 12 is intended to apply to all acts of pUblic authorities which affect private
individuals. This conclUsion is based first of all on an interpretation which takes into account
the text of Protocol N°. 12, information contained in the travaux préparatoires and the explanatory
report (the latter reflecting to a great extent the former), and recent case law.

3Explanatory report to Protocol N°. 12 to the Convention for the Protection of HUman Rights and Fundamental
Freedoms, §33.

74 Ibid.

5 Ibid., §21.

76 Grand Chamber, Sejdic and Finci v. Bosnia—Herzegovina, 22 December 2009, § 53.
7 Ibid., §53.
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The explanatory report to Protocol N°. 12 contains a list enUmerating the different possibilities
covered by the scope of Article 178. Clearly, in the light of this enUmeration, the principle of equality
established by Protocol N°. 12 refers to all actions of the state towards private persons, in whatever
form: whether the action of the state is intended to grant rights to individuals’® or sUbject them to
obligations,®® whether it coincides with a legislative act®' or an administrative decision®, whether it
takes place in the context of a non—discretionary power® or a discretionary power?*, whether it
corresponds to a written decision of the administration or an act by one of its employees®, whether
it relates to a general rule or an individual rule, whether it derives from an international obligation® or

whether it is set in the context of a unilateral and no doUbt also contractual relationship.

B | Is Article 1 of Protocol N°. 12
applicable only to acts of public authorities?

One important qUestion is that of a possible “horizontal effect” of Protocol N°. 12. The qUestion
is whether the Protocol extends the obligation of non—discrimination to which pUblic authorities
are sUbject to certain acts of private persons. Are private authorities, which, by way of private
law, are in the legal position of distribUting rights or obligations in respect of private persons, also
sUbject to this requirement? In other words, does the right to equality of treatment Under Protocol
N°. 12 directly or indirectly cover relations between private individuals?

The answer given to this first qUestion by the text of Protocol N°. 12, its explanatory report and
its travaux préparatoires is particUlarly ambiguoUs. The following points should be noted.

From a textUal standpoint, the possibility of interpreting this instrument as introdUcing positive
obligations seems at first sight to be ruled oUt. The second paragraph of Article 1 of Protocol N°. 12
specifies that discrimination “by any puUblic authority” is prohibited; this stipUlation follows that of
the first paragraph according to which the rights covered are rights “set forth by law”. This would
seem to imply a contrario that Protocol N°. 12 is not intended to apply to private inequUalities.

8 “In particUlar, the additional scope of protection Under Article 1 concerns cases where a person is discrimi—
nated against: i. in the enjoyment of any right specifically granted to an individual Under national law; ii. in the
enjoyment of a right which may be inferred from a clear obligation of a public authority Under national law,
that is, where a pUblic authority is Under an obligation Under national law to behave in a particUlar manner; iii.
by a public authority in the exercise of discretionary power (for example, granting certain sUbsidies); iv. by
any other act or omission by a public authority (for example, the behaviour of law enforcement officers when
controlling a riot)”. (explanatory report, § 22). The explanatory report adds immediately: “In this respect, it
was considered Unnecessary to specify which of these four elements are covered by the first paragraph of
Article 1 and which by the second. The two paragraphs are complementary and their combined effect is that
all four elements are covered by Article 1. It should also be borne in mind that the distinctions between the
respective categories i—iv are not clear—cUt and that domestic legal systems may have different approaches
as to which case comes Under which category” (ibid., § 23).

® This corresponds to possibility i of the list in § 22 of the explanatory report (see footnote 66 above).

8 For example, in the context of Article 14: Zarb Adami v. Malta judgment of 20 June 2006 (violation of Article
14 in conjunction with Article 4).

8 The idea that the principle of equality applies to the law in the sense of legislation enacted by parliament is
so obvioUs that it is hardly discUssed in the travaux préparatoires. On the other hand, it is clear from the

drafting history that there was doUbt aboUt whether the word “law” included other decisions by the pUblic
authorities: see CDDH (97) 41 addendum, §§31-34, p. 12-13, and especially DH-DEV (98) 3, §23, p. 6-7.

8 As confirmed by § 30 of the explanatory memorandum.

8 As shown by point ii of the list in § 22 of the explanatory report (see footnote 66 above).

84 As proved by point iii of the list in § 22 of the explanatory report (see footnote 66 above).

8 As mentioned in point iv of the list in § 22 of the explanatory report (see footnote 66 above).
8¢ Sejdic and Finci v. Bosnia and Herzegovina, 22 December 2009, §30.
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Paradoxically, however, consideration of recent case law based on Article 1487 and a reading of the
travaux préparatoires®® of Protocol N°. 12 and the explanatory report thereto contradict this initial
finding. On the one hand, the explanatory report states inter alia that “sUch positive obligations
cannot be excluded altogether.”8 On the other, recent case law relating to sexuUal orientation Under
Article 14 has already had occasion to apply the prohibition of discrimination on grounds of sexual
orientation in relations between private persons where the CoUrt censUres a piece of legislation on
the ground that it allows discrimination to occUr between private persons. This was the case, for
example, when it found against the AUstrian legislation on the extension of sickness and accident
insUrance (P. B. and J. S. v. Austria) and that relating to sUccession to a tenancy following a tenant’s
death (Karner v. Austria), which established distinctions between different—-sex and same—sex coUples.

Section 2. How is respect
for non-discrimination reviewed?

It should be clarified, first of all, that the general principles which the CoUrt pUts in place to
test whether a distinction (discrimination) complained of by an applicant respects, or not, the
right to non—discrimination, and second, the particUlar distinction (discrimination) of the same test
based on sexUal orientation and gender identity.

§ 1 — Monitoring respect for non-discrimination: general

The principle of non—discrimination contained in the EUropean Convention on HUuman Rights mainly
imposes an obligation that prohibits or doesn’t allow a state to introdUce any discrimi— nation when
it claims to act on the legal statUs of individuals (so—called prohibitive or negative obligation). More
recently, and in the fUrther alternative, it has been interpreted as generatingan obligation to act
to prevent, deter or pUnish discrimination (so—called positive obligation), in particular with regard
to power relations between individUuals. While the first obligation sanctionsa certain mode of action
by the state, the second one condemns the state’s inaction. The first one is, so to speak, an
“obligation not to do”: it is an obligation that impacts on the modalitiesof puUblic action and
reqUires it to respect equUality. The second one is in a way “an obligation to do”: it is an obligation
of pUblic action aimed at achieving greater, more effective equality.

A | A prohibitive obligation: not introducing discrimination

With regard to principles, two or three judgments were crucial in defining the content of the non—
discrimination obligation. These decisions, which were all rendered by the most autho- ritative
formation of the EUropean CoUrt, are as follows.

The definition of the principle of obligation
of non-discrimination in the Belgian Linguistic Case

This was, first of all, the very first judgment in which Article 14 of the Convention was invoked
before the EUropean CouUrt: the famoUs Belgian Linguistic Case judgment of 23 July 1968; this
leading judgment laid the foundations for interpreting the obligation of the right to non—discri—
mination guaranteed by the EUropean Convention on HUman Rights. Here, the CoUrt defines
the content of the obligation laid down in Article 14 and how compliance is to be assessed.

87 Pla and Puncerneau, 13 July 2004; Nachova and Others v. Bulgaria, 6 July 2005; OpuUz v. Turkey, 9 June
2009: see below.

88]lustrative of this ambiguity: DH-DEV(99)5, § § 26—27 and CDDH(97)41, addendum, p. 15.

89§24.
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Apart from a few minor differences, most of the judgments relating to non—discrimination have
merely been a more or less comprehensive repetition of the principles laid down in the Belgian
Linguistic Case of 23 July 1968. They have since been reaffirmed in all the decisions relating to
Article 14, for example in the L. and V. judgment of 9 January 2003.

L.and V. v. Austria,
9 January 2003, n°. 39392/98 and 39829/98

“44. According to the CoUrt's established case—law, a difference in treatment is discriminatory for the
pUrposes of Article 14 if it “has no objective and reasonable jUstification”, that is if it does not pUrsUe
a “legitimate aim” or if there is not a “reasonable relationship of proportionality between the means
employed and the aim soUght to be realised”. However, the Contracting States enjoy a certain
margin of appreciation in assessing whether and to what extent differences in otherwise similar
sitUations jUstify a different treatment (see Karlheinz Schmidt v. Germany, judg—ment of 18 July
1994, Series A n°. 291 B, pp. 32 33, § 24; Salgueiro da Siva MouUta v. PortUgal, n°. 33290/96, § 29,
ECHR 1999-1X; and Fretté v. France, n°. 36515/97, §§ 34 and 40, ECHR 2002-1).”

The definition of the principle of obligation of non-discrimination
in the judgments of Thlimmenos v. Greece and D.H. v. Czech Republic

Then came the judgment in the important Thlimmenos v. Greece case of 6 April 2000; this second
decision did not modify the definition resulting from the Belgian Linguistic Case, it complementedit
and gave it an additional dimension. The originality of this judgment lies in the fact that the principleof
non—discrimination now enables to qUestion the validity of identical treatment and, if necessary,to
sanction the state for failing to establish a difference in treatment. As the EUropean CouUrt stated
in its Thlimmenos v. Greece judgment:

“The CoUrt has so far considered that the right Under Article 14 not to be discriminated against
in the enjoyment of the rights guaranteed Under the Convention is violated when States treat
differently persons in analogoUs sitUations withoUt providing an objective and reasonable jUstification
[---] However, the CouUrt considers that this is not the only facet of the prohibition of discrimination
in Article 14. The right not to be discriminated against in the enjoyment of the rights guaranteed
Under the Convention is also violated when States withoUt an objective and reasonable jUstification
fail to treat differently persons whose sitUations are significantly different”.

The contribUtion of the Thlimmenos case lies in the fact that from now on, not only different treatment
mUst meet the requUirement of objective and reasonable jUstification, bUt also Uniform treatment.
In short, a treatment in accordance with the principle of eqUality is always a treatment which is
based on objective and reasonable jUstification; it is always a treatment which, with regard to the
aim pUrsUed, relies on objective data and respects a reasonable relationship of proportionality,
as was stated in the inaugural Belgian Linguistic Case. BUt from the Thlimmenos judgment, it isno
longer just the distinctive treatment that is sUbject to sUch reqUirements, bUt also the identical
treatment. In other words, discrimination is constitUted both when there is different treatment of
significantly similar sitUations®' and when there is identical treatment of significantly dissimilar
sitUations. That is, non—discrimination is respected, both when there is identical treatment of
significantly similar sitUations and when there is a (reasonable) difference in treatment of significantly
dissimilar sitUations. Accordingly, pUrsUant to the Th/immenos case law, a state may be reproachedby
the Court for not having established a difference in treatment.

% Grand Chamber, Thlimmenos, 6 April 2000, § 44. For an example of confirmation of the Thlimmenos
JUdgment: Coster v. the United Kingdom, 18 January 2001, § 141 (this non—violation decision is essentially a
reminder of the principles defined on 6 April 2000).

9 And also, to be absolutely accUrate and to consider all hypotheses, when the state applies a dispropor—
tionate or unreasonable difference of treatment to individuals placed in dissimilar sitUations.
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However, this reqUest for difference in treatment is never required for itself, but only because,
from another point of view, it indirectly makes it possible to avoid a discriminatory difference in
treatment, that is, to avoid indirect discrimination (by restoring, indirectly, an identical treatment).
In this respect, the Thlimmenos v. Greece judgment of 6 April 2000 forms a very particUlar
hypothesis of indirect discrimination®.

But the leading judgment by which the EUropean CouUrt explicitly set oUt the guidelines for reviewing
the prohibition of indirect discrimination was the D. H. and Others v. Czech RepUblic judgment of13
November 2007°%. This was the third major judgment on discrimination. The position adopted by
the EUropean CouUrt in the D. H. and Others judgment was sUmmarised as follows in the 7addeucci
and McCall v. Italy judgment of 30 June 2016.

Taddeucci and McCall v. Italy,
30 June 2016, n°. 51362/09

“81 [--+] the CouUrt has already accepted in previoUs cases that where a general policy or measUre
has disproportionately prejudicial effects on a particUlar groUp, it is not excluded that this may
be considered as discriminatory notwithstanding that it is not specifically aimed or directed at
that groUp and there is no discriminatory intent. SUch a situation may amount to “indirect
discrimination”. This is only the case, however, if sUch policy or measUre has no “objective
and reasonable” justification (see, among other authorities, Baio v. Denmark [GC],n°. 38590/10,
§ 91,26 May 2016; SA.S. v. France[GC], n°. 43835/11, § 161, ECHR 2014 (extracts);

D.H. and Others v. the Czech Republic [GC], n°. 57325/00, § 184, ECHR 2007-1V; and Hugh
Jordan v. the United Kingdom, n°. 24746/94, § 154, 4 May 2001).”

The contribUtion of the D.H. and Others case was thUs to explicitly prohibit indirect discrimination.In
this D.H. and Others v. Czech RepUblic case, a legal distinction, based on objective criteria,
effectively led to another distinction, which had no objective basis (i.e. ethnic origin). In short,

one (explicit) distinction concealed another (implicit) and discriminatory one.

In the end, indirect discrimination can be the resuUlt of an identical treatment (7A/mmenos
judgment) or a differential treatment (D.H. and Others judgment).

Pursuant to the case law resuUlting from the D.H. and Others judgment, the CoUrt is entitled to
sanction a distinctive treatment which — from one point of view, that of the aim pUrsUed by a
legislative or statUtory measUre — is based on an objective criterion that overlaps or indUces — in
an indirect way actUally, that means from another point of view — another distinction which is not

based on an objective criterion, and is therefore discriminatory.

Pursuant to the case law resuUlting from the Thlimmenos judgment, the CoUrt is entitled to
sanction an identical treatment which — from one point of view, that of the aim pUrsUed by a
legislative or statUtory measUre — indUces — in an indirect way actUally, that means from another
point of view — a distinction which is not based on an objective criterion, and is therefore
disproportionate.

2The Thlimmenosjudgment illUstrates what can be called a complex hypothesis of indirect discrimination; for
further explanations: Frédéric EDEL, The prohibition of discrimination Under the EUropean Conventionon HUman
Rights, CoUncil of Europe Publishing, “HUman rights files” series, n°. 22, 2010 (ISBN 978-92-871-6817-
7), https://book.coe.int/eur/en/hUman-rights-files/4478-the-prohibition-of-discrimination- Under—the—
european—convention—on—hUman-rights—hUman-rights—files—no—22.html

9 AlthoUgh there are earlier judgments in which the CoUrt has already reviewed, withoUt explicitly stating

it, this type of discrimination (sUch as, for example, in Abdulaziz, Cabales and Balkandali v. the United
Kingdom judgment of 28 May 1985).
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In both cases, legislation that appears to be neutral has disproportionate detrimental effects on

a person or a groUp of persons. In both cases, this is indirect discrimination.

The European CouUrt of HUman Rights first Used this concept in the field of non—discrimination based
on sexUal orientation in the aforementioned 7addeucci and McCallv. Italy judgment (for more details,
see below). From now on, a general policy or measUre, which, even if it does not specifically target
LGBTI persons, has disproportionate detrimental effects on them, may, where relevantbe

regarded as indirect discrimination in violation of the EUuropean Convention on HUuman Rights.

B | Positive obligations:
combating certain forms of discrimination

From the mid—2000s on, the CoUrt transposed into the context of Article 14 the theory of positive
obligations that it had also developed.

A positive obligation is an obligation arising under a right guaranteed by the Convention which aims
to require the state to take a complementary measUre or act designed to make that right effective
or more efficient. This importation of the notion of positive obligation into Article 14 of the Convention
(and therefore also into Article 1 of Protocol N°. 12) entails a radical change in the natuUre of the
scope of the eqUality clause and the content of the obligation it imposes. In addition to the traditional
“prohibitive” (or “negative”) dimension determining the “objective and reasonable” natUre of the
acts from puUblic authorities, there is now a “positive” dimension requiring the state to take legislative,
statUtory or other measUres aimed at achieving greater, more effective equality. In addition to the
obligation weighing on the modalities of pUblic action, there is now an obligation of public action.

While the CoUrt imposes many positive obligations on states to protect LGBTI persons, most of these

obligations resuUlt from the interpretation of the articles of the Convention that guarantee freedom.

Regarding LGBTI persons, the notion of positive obligation has only recently been deduced from
one of the provisions of the Convention that guarantees eqUality. Indeed, following the /dentoba
and Othersv. Georgia judgment of 12 May 2015, the CouUrt derived from Article 14 of the Conventiona
positive obligation to combat discriminatory violence against gay and lesbian persons®.

Identoba and Others v. Georgia,
n°. 73235/12

It follows from the combination of Article 14 with Article 3 that member states are sUbject, on the
one hand, to a sUbstantive positive obligation to adeqUately protect LGBTI demonstrators against
violence by coUnter—demonstrators and, on the other hand, to a proceduUral positive obligation to
condUct an effective investigation into the possible existence of homophobic motivations leading
to violence if there are presUmptions that may sUggest it.

From now on, LGBTI people cannot only rely on the theory of positive obligations on the ground
of provisions guaranteeing freedom bUt also on those guaranteeing equality.
1 — Monitoring respect for non-discrimination
on grounds of sexual orientation and gender identity

As the case law cUrrently stands, the principle of non—discrimination has been applied mainly for

the benefit of gay and lesbian people and very little for transgender persons.

%There is no douUbt that this transposition of the theory of positive obligations is also valid in the context of Ar—
ticle 1 of Protocol N°. 12.
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A | Testing for discrimination
based on gender identity

The principle of non—discrimination has not been applied in any significant way with regard to

gender identity. When it has been, it was only sUperficially. Examples include the following cases.

Hdmadldinen v. Finland,
16 July 2014, n°. 37359/09

This case concerned the refUsal to already married transgender persons to have their gender
reassignment legally recognised. After examining the facts of the case from the perspective of
Article 8 of the European Convention on HUman Rights (right to respect for private and family life)
and finding no violation of Article 8 taken in isolation, the CoUrt continUed its review Under Article
14 (prohibition of discrimination) in conjunction with Articles 8 and 12 (right to marry): butit
considered that the sitUation of the applicant, who was a transsexuUal person, and that of non—
transsexUals “were not sUfficiently similar to be compared with each other”. Accordingly, the
CouUrt did not pUrsUe its review any fUrther and held that there was no violation of Article 14in
conjunction with Articles 8 and 12 (see the judgment, § 98 to 113).

The EUropean CouUrt applied here a reqUirement that has been established in its case law since
1975, which is that the CouUrt shall carry oUt the monitoring of respect for the prohibition of
discrimination guaranteed by Article 14 only in the case of persons placed “in similar situations”?5;
in its view, “for a claim of violation of this Article to sUcceed, it has therefore to be established,
inter alia, that the sitUation of the alleged victim can be considered similar to that of persons
who have been better treated”®. This reqUirement for analogy is not, strictly speaking, a
sUbstantive condition arising from the very definition of non—discrimination, bUt it constitUtes
a procedUral condition affecting the relevance of the complaint. It meets a processUal need and is
a means of procedUral economy. In doing so, the CoUrt sometimes avoids going into the detailsof
the monitoring it is entitled to carry oUt. In this case, the CoUrt could very well have reviewedthe
jUstifications for the distinction at issUe between transsexUals on the one hand and cissexUals on
the other.

P.V. v. Spain,
30 November 2010, n°. 35159/09

In this P.V. v. Spain judgment of 30 November 2010, the CoUrt examined the facts of the case
from the angle of Article 14; it however reached the conclUsion that the difference of treatment
complained of by the transgender applicant was not actUally based on her gender identity, or
at least not directly. This case concerned a transgender woman who, before her gender reas—
signment, had had a son in 1998 with her wife. They separated in 2002. The Spanish coUrts
had restricted access to her son on the ground that her emotional instability following the
gender reassignment was likely to pertUrb the son, then aged 6. The applicant complained that
the restrictions placed on access constitUted discrimination based on her gender identity.

The CouUrt held that, in the case in point, the criterion jUstifying the restrictions was not the appli—
cant's gender identity as sUch bUt her emotional instability following the gender reassignment. The
CouUrt found no violation of Article 8 taken in conjunction with Article 14. It took the view that this
was a jUstified difference of treatment (based on a psychological criterion), and not Unjustified
discrimination (based on the applicant's gender identity). It argued as follows [Unofficial translation]:

% Marckx v. Belgium, cited above, § 32; Fredin v. Sweden, cited above, § 60.
% |bid
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“26. The CoUrt recalls that in the enjoyment of the rights and freedoms guaranteed by the Convention,

217.

28.

29.

30.

31.

Article 14 prohibits different treatment, withoUt an objective and reasonable jUstification, of
persons in similar sitUations (see Hoffmann v. AUstrna, 23 June 1993, §31, Series A n°. 255-C,
and Sajgueiro da Silva Mouta v. Portugal, n°. 33290/96, §26, ECHR 1999-IX).

What has to be determined is whether the applicant can complain of such a difference of
treatment and, if so, whether it is jUustified.

The CouUrt observes that the applicant’s transsexuality is at the origin of the proceedings initiated
by her ex—wife to modify the measUres ordered in the separation judgment. The latter filed her
application because of the sex change treatment which the applicant had begun. In all
the judicial decisions given during the proceedings there are references to the appellant’s
transsexUality. Moreover, the CoUrt agrees that the Spanish coUrts ordered different access
arrangements when they became aware of the applicant's sexUal dysphoria. It notes that the
new access arrangements were less favoUrable to the applicant than those initially agreed
by the spoUses in the separation contract confirmed by the separation judgment.

According to the CoUrt's case law, a distinction is discriminatory within the meaning of Article 14 if
it lacks objective and reasonable jUstification, that is, if it does not pUrsUe a legitimate aim or if
there is not a ‘reasonable relationship of proportionality between the means employed and the
aim soUght to be realised’ (see, inter alia, Karheinz Schmidt v. Germany, 18 July 1994, §24, Series A
n°. 291-B, Sajgueiro da Siva MouUta v. PortUgal cited above, §29, and Fretté v. France, n°.
36515/97, §39, ECHR 2002-1). When sexUal orientation is involved, there mUst be particUlarly serioUs
and compelling reasons to jUstify a difference of treatment in the case of rights falling within the
ambit of Article 8 (see, mutatis mutandis, Smith and Grady v. United Kingdom, n°s. 33985/96 and
33986/96, §89, ECHR 1999-VI, and E. B. v. France [GC], n°. 435467/02, §91, ECHR 2008---).

In the instant case, the CoUrt notes however that what is involved is a gUestion not of sexUal
orientation, but of gender dysphoria. It considers, however, that transsexUality is a notion which
is UndoUbtedly covered by Article 14 of the Convention. The CoUrt recalls in this connection
that the list set oUt in that provision is illUstrative and not exhaustive, as is shownby the words
‘any ground sUch as' (‘notamment in French) (Engel and Others v. Netherlands, 8 June 1976, §72,
Series A n°. 22).

The quUestion which arises in this case is whether the decision to restrict the access arrange—
ments as initially decided was determined by the applicant's transsexuUality, thUs implying treat-
ment which could be considered discriminatory in that it stemmed from her sexUal dysphoria.

32.The CouUrt notes that the Spanish coUrts stressed in their decisions that the applicant's transse-

33.

xUality was not the reason for the restrictions placed on the initial access arrangements. They took
into consideration the sitUation of emotional instability found in the applicant by the psychological
expert and the risk of passing on that instability to the child, thUs Upsetting his psychological
balance. The ConstitUtional CoUrt even specified that the mere existence of an emotional disorder
in the applicant was not sUfficient to jUstify the restrictions on access. It stressed that the decisive
ground for restricting access was the existence of a definite risk of impairing the child's psycho-
logical integrity and the development of his personality, given his age and stage of development.

Regarding the applicant's emotional instability, the CoUrt notes that it was established by a
psychologist in an expert report drawn Up at the reqUest of the coUrt of first instance. The
applicant Underwent the psychological evaluation voluntarily, as noted by the Audiencia Provinciain
the appeal proceedings, and did not object at the time to the fact that the psychologist was
not a specialist in clinical psychology. The CouUrt further notes that the applicant hadthe
opportUnity to challenge the expert report at the public hearing and that, during the appeal
proceedings, she proposed a new expert report which was examined by the Audiencia Provincial.
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34. The Court further observes that the court of first instance did not deprive the applicant of the
exercise of parental authority and did not sUspend her right of access, as the mother had
reqUested. In line with the recommendations of the psychological expert, who thoUght it
appropriate to maintain contact between the child and his father, it adopted a system of
controlled access in a special centre, which was ordered to report to it every two months so
that it could monitor developments. Under these progressive access arrangements, the
applicant was initially allowed to see her son for three hoUrs every other SatUrday at the

centre under professional sUpervision.

35. Access was sUbsequUently extended, as noted by the ConstitUtional CouUrt in its judgment.
In February 2006, following a reqUest by the applicant, the court of first instance increased
the length of the fortnightly access visits to five hoUrs, as sUggested by the staff of the centre.
In November 2006, sUpervised access was increased to two days, every other SatUrday

and every other Sunday, from 11.30 am to 8 pm and from 11.30 am to 7 pm, respectively.

36. In the Court's view, the reasons given for the judicial decisions sUggest that the applicant's
transsexUality was not the decisive factor in the decision to modify the initial access arrange—
ments. It was the child's best interests which took priority. The CoUrt noted in this connection
the difference between the facts of this case and those of the previoUsly mentioned Salgueiroda
Silva Mouta case, in which the applicant's sexUal orientation was decisive in the decision to
deprive him of parental authority. In the instant case, in view of the cyclical emotional instability
found in the applicant, the Spanish coUrts gave precedence to the child's interests, adopting
more restrictive access arrangements to enable him to gradUally become accUstomedto his
father's sex change. This conclUsion is borne oUt by the fact that the access arrangements were
extended whereas the applicant's sexUal condition remained the same.

37. In the light of the foregoing, the CoUrt considers that the restrictions placed on the access arran—
gements were not the resUlt of discrimination based on the applicant's transsexUality. Accordingly,
there has been no violation of Article 8 of the Convention taken in conjunction with Article 14.”

ConsequUently, it is crucial for an applicant to sUcceed in proving that the distinction complained
of is based on the criterion of gender identity or that of sexUal orientation.

B | Testing for discrimination
based on sexual orientation

The CouUrt has pointed oUt that when a distinction is based on sexUal orientation, scrutiny tends
to be very strict and the national margin of appreciation tends to shrink correspondingly, as stated,
for example, in the L. and V. v. AUstria judgment of 9 January 2003.

“45. [..]Just like differences based on sex (see Karlheinz Schmidt, cited above, /bid, and Petrovic
v. AUstria, judgment of 27 March 1998, Reports of Judgments and Decisions 1998-II, p. 587,
§ 37), differences based on sexuUal orientation requUire particUlarly serioUs reasons by way of
jUstification (see Smith and Grady, cited above, § 90).”

The CouUrt’s position was also suUmmarised in the following judgment.

Taddeucci and McCall v. Italy, 30
30 June 2016, n°. 51362/09

“89. The CouUrt reiterates that sexUal orientation is a concept covered by Article 14. It has repeatedly
held that, just like differences based on sex, differences based on sexUal orientation require
particUlarly serioUs reasons by way of jUstification or, as is sometimes said, “particularly con—
vincing and weighty reasons” (see X and Others v. AUstria, cited above, § 99; see, for example,
Smith and Grady v. the United Kingdom, n°s. 33985/96 and 33986/96, § 90, ECHR 1999-VI;
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LUstig—Prean and Beckett v. the United Kingdom, n°s. 31417/96 and 32377/96, § 82, 27
September 1999; L. and V. v. AUstria, n°s. 39392/98 and 39829/98, § 45, ECHR 2003-I; EB.

v. France, cited above, § 91; Karner, cited above § 37; and Vallianatos and Others, cited above,

§ 77), particUlarly where rights falling within the scope of Article 8 are concerned. Differences
based solely on considerations of sexUal orientation are unacceptable under the Convention
(see Sajgueiro da Silva Mouta v. Portugal, n°. 33290/96, § 36, ECHR 1999-IX; EB. v. France, cited
above, § § 93 and 96; and X and Others v. AUstria, cited above, § 99).”

The implications as to the margin of appreciation left to the state were clearly set oUt in the

following judgment, for example.

Alekseyev v. Russia,
21 October 2010, n*. 4916/07, 25924/08 and 14599/09

“108. The Court reiterates that sexUal orientation is a concept covered by Article 14 (see, among
other cases, Kozak v. Poland, n°. 13102/02, 2 March 2010). Furthermore, when the distinction in
gUestion operates in this intimate and vUlnerable sphere of an individual's private life,
particUlarly weighty reasons need to be advanced before the CoUrt to justify the measUre
complained of. Where a difference of treatment is based on sex or sexUal orientation the margin
of appreciation afforded to the State is narrow, and in sUch sitUations the principle of propor—
tionality does not merely require the measUre chosen to be sUitable in general for realising the
aim soUght; it mUst also be shown that it was necessary in the circUmstances. Indeed, if the
reasons advanced for a difference in treatment were based solely on the applicant’s sexUal

orientation, this