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community where obligations emerge from the values shared by its participants and the institutions they have erected. 7 Despite this progress, one type of breakdown can significantly disrupt the tradition of international arbitration, as with other traditions generally. As Professor Glenn explained, institutional and intellectual 'corruption,' which may not necessarily be criminal, will invariably destroy any system from within. 8 Institutions can either promote or oppose improper behaviour. 9 To properly fulfil its function, arbitration must constantly strive to uphold an ethic that fosters the mission and logic of the rule of law. This represents a tall order because arbitration participants come from the four corners of the earth and no supreme bodies are charged with their comprehensive ethical regulation at the international level. 10 The rapid expansion of investment arbitration and the public attention it has received in the past fifteen years has brought increased scrutiny about the legitimacy of this dispute settlement mechanism, especially on ethical issues. 11 This vigorous debate has driven apart not only the public and civil society, but also members of the arbitration community itself. 12 In an October 2017 letter, hundreds of law and economics professors, including leading thinkers such as Nobel laureate Joseph Stiglitz, went so far as to make the somewhat misleading claim that, 'there is no 7 W. Kidane, The Culture of International Arbitration (Oxford University Press, 2017); J. Karton, The Culture of International Arbitration and The Evolution of Contract Law (Oxford University Press, 2013); A. J. van den Berg (ed.), International Dispute Resolution: Towards an International Arbitration Culture (ICCA Congress Series, no. 8) (Kluwer, 1998). Cf. M. Sornarajah, The International Law on Foreign Investment, 4 th ed. (Cambridge University Press, 2017), 61-7 (highlighting the Western bias of investment arbitration); A. Roberts, Is International Law International? (Oxford University Press, 2017) (using empirical data to challenge that international law today is 'universal' and to show how Western academic approaches have had a disproportionate influence in defining what counts as the 'international'). 8 H. P. Glenn, Legal Traditions of the World: Sustainable Diversity in Law, 5 th ed. (Oxford University Press, 2014), 28. 9 W. W. Park, 'A Fair Fight: Professional Guidelines in International Arbitration', Arbitration International, 30 (2014), 409. 10 See infra Section IV.C. 11 See, e.g., M. Sornarajah, 'A Coming Crisis: Expansionary Trends in Investment Treaty Arbitration', in K. P. Sauvant (ed.), Appeals Mechanism in International Investment Disputes (Oxford University Press, 2008); A. Afilalo, 'Meaning, Ambiguity and Legitimacy: Judicial (Re-)Construction of NAFTA Chapter 11', Northwestern Journal of International Law and Business, 25 (2005), 279; S. D. Franck, 'The Legitimacy Crisis in Investment Treaty Arbitration: Privatizing Public International Law through Inconsistent Decisions ', Fordham Law Review, 73 (2005), 1521; A. Afilalo, 'Towards a Common Law of International Investment: How NAFTA Chapter 11 Panels Should Solve Their Legitimacy Crisis ', Georgetown International Environmental Law Review, 17 (2004), 51; C. N. Brower et al., 'The Coming Crisis in the Global Adjudication System', Arbitration International, 19 (2003), 415. 12 See, e.g., S. Schill (ed.), International Investment Law and Comparative Public Law (Oxford University Press, 2010) (out of the twenty-five contributions in the book, some acknowledge the crisis, while others do not).

oversight or accountability of the private lawyers who serve as arbitrators.' 13 This negative press has also sometimes (indiscriminately) spread to commercial arbitration. 14 The myths, realities and challenges associated with ethics in both fields of international arbitration may be easily mixed up. 15 Nevertheless, stakeholders have made impressive strides to improve participants' professional conduct. 16 This chapter aims to contribute to this endeavour through an informed discussion of ethical issues based on facts and figures. It argues that the New York and ICSID Conventions shape the applicable ethical obligations of arbitration participants, which today are sometimes present, sometimes absent, and sometimes distant; that is, these conventions induce light, darkness and shadow in the arbitral ethical space. 17 These matters, and professional conduct more broadly, are of practical and theoretical importance in the field.

While contributions typically address the various participants separately, this chapter seizes the opportunity to discuss them all together as much as possible. The goal is to depict broad trends in arbitration and to inform each participantwho can play multiple roles simultaneously 18 or concurrently 19 in the systemabout its relationship with others. Given the breadth of the topic, it cannot address in the allotted space all aspects related to each participant. As such, the chapter is intended for practitioners primarily as an introduction to ethics and as an overview of the key topics and issues. Scholars and policy-makers, for their part, may sink teeth even further into the theoretical and critical insights it intends to provide about the dynamics of the system and the 13 Public Citizen, '230 Law and Economics Professors Urge President Trump to Remove Investor-State Dispute Settlement (ISDS) From NAFTA and Other Pacts' (25 October 2017), 2, available at www.citizen.org/wpcontent/uploads/migration/case_documents/isds-law-economics-professors-letter-oct-2017_2.pdf (last accessed 5 January 2020). Contra McGill University, Yves Fortier Chair, 'An Open Letter About Investor-State Dispute Settlement ' (20 April 2015), available at www.mcgill.ca/fortier-chair/isds-open-letter (last accessed 5 January 2020) ('International arbitration includes a number of procedural protections that resemble protections often found in national court systems.'). 14 See T. Jones and A. Ross, 'Let There Be Light', Global Arbitration Review (19 April 2018), available at www.globalarbitrationreview.com/article/1168168/-let-there-be-light (last accessed 5 January 2020) (Sir Bernard Rix closed the 2018 ICCA event in New Zealand by opining there is a feeling that both commercial arbitration and investment are too private, self-interested, unaccountable and un-transparent to be legitimate). For an in-depth analysis, see Stone Sweet and Grisel, The Evolution of International Arbitration (2017), 218-52. 15 A. J. van den Berg (ed.), Legitimacy: Myths, Realities, Challenges (ICCA Congress Series, no. 18) (Kluwer, 2015). 16 See infra Section IV. See especially C. A. Rogers, Ethics in International Arbitration (Oxford University Press, 2014) (in his foreword, Reisman rightly notes the book 'reshapes the intellectual landscape of this fundamental dimension of international arbitration'); 'Bibliography: Ethics in International Arbitration', Arbitration International, 27 (2011), 527. 17 As part ofand contributing toapplied ethics and normative theory, the chapter seeks to contribute to defining moral standards in international arbitration. The argument elaborated is more in line with consequentialism than with virtue ethics or the deontological theories behind the traditional regulation of professionals. See also Jones and Ross, 'Let There Be Light' (2018) (In the final speech of the AMINZ-ICCA International Arbitration Day in Queenstown, Sir Bernard Rix opined, 'in the dark, things go astray... Light, however uncomfortable at times, is cleansing and uplifting.'). 18 For instance, they can be party representatives and third-party funders in the same proceedings: see C. Kaplan, 'Third-Party Funding in International Arbitration: Issues for Counsel', in B. M. Cremades and A. Dimolitsa (eds.), Third-Party Funding in International Arbitration (ICC Services, 2013). 19 For instance, they can be party representatives and arbitrators in different proceedings: see Park, 'A Fair Fight' (2014), 416-7 ('Sitting as arbitrator, attorneys might struggle between their obligations as members of the bar, to make a disciplinary report, and their duties to respect the parties' legitimate expectation that the proceedings will remain confidential.'). On 'role-switching,' see infra Section II.B. potential for reforms. The chapter attempts to deal with a multitude of issues and to connect them conceptually, even if this is a tall task that proves challenging at times.

The chapter focuses more on the concepts underlying the various ethical themes than the solutions adopted in particular jurisdictions. It also highlights the commonalities on ethics in international arbitration generally. 20 Common themes indeed emerge from participants' ethical regulation in both commercial arbitration and investment arbitration, 21 which share many procedural aspects and, at times, even parties, subject matters and governance traits. Despite these similarities, States' participation in arbitral proceedings raises special considerations that do not appear in typical commercial arbitration between private parties. Among others, states-as-litigants involve public policies with regulatory aims and affect a broad range of political institutions. 22 Furthermore, investment arbitration, where states act as the sole respondents, is a global public law system providing a unique form of governance. 23 This distinction is drawn, not to address the ethics of international arbitration and the system's legitimacy as a whole,24 but rather to better study ethics in international arbitration and the legitimacy of its participants' conduct. The mere participation of states (or democratic states at least) in arbitral proceedings calls for heightened and more transparent ethical regulation of its participants. 25 In investment arbitration, disputes have legal and policy impacts far beyond a specific respondent state and its populationthat is, on foreign investors, civil societies and other states more generally. These repercussions, brought about by the near systematic publicization and the eventual consideration of investment awards by all actors in their decision-making process, make stringent ethical obligations crucial in investment arbitration,26 especially for arbitrators. 27 This chapter engages principally with one type of ethical regulation, namely institutional controls. 28 This clarification is important because it helps to dispel confusion in the policy discussion about the appropriate function of arbitration's ethical governance. It specifies as well the scope of analysis, thus ensuring that readers with different backgrounds share a common understanding about the subject of study. 29 As Wilkins explains, various mechanisms may function to enforce ethical standards within a legal system, each of them serving different objectives. While liability controls offer reparation to injured parties based on ex-post complaints, institutional controls sanction misconduct promptly and directly within the organizations where participants work to ensure their proper functioning. 30 Despite these differences, both types of controls share conceptually an important trait: they are equally concerned with protecting a party with 'vested interests' from potential wrongdoings. In comparison, disciplinary controls focus on punishment and deterrence for the sakes of the public and stakeholders largely. 31 In international arbitration, most (if not all) ethical issues are currently handled through institutional controls based on procedural rulesand rightly so. 32 Participants must abide by ethical rules within the institutions in which they operate to preserve the fairness and integrity of arbitral proceedings. 33 This requirement is the linchpin of arbitration's key coordinating instruments, 34 namely the Convention on the Recognition and Enforcement of Foreign Arbitral Awards ('New York Convention') 35 and the Convention on the Settlement of Investment Disputes between States and Nationals of Other States ('ICSID Convention'). 36 28 See, similarily, Rogers, Ethics in Arbitration (2014), para. 6.20, n. 20 ('[R]egulation [is] a sustained and focused attempt to ensure that the conduct of arbitrators, attorneys, experts, and third-party funders comports with ethical standards in order to ensure the fairness of arbitral outcomes.'). 29 In a conference on party representatives' ethics, the panel was asked to further define the notion of ethical regulation precisely because of its incidence on the current understanding and ways forward with standard of conduct in the system. See E. O'Hara O'Connor et al., 'Who Should Regulate the Advocates and What Should Be Regulated? The Future of Ethics Regulation in International Arbitration ', World Arbitration & Mediation Review, 10 (2016), 335, 355. 30 D. B. Wilkins, 'Who Should Regulate Lawyers', Harvard Law Review, 105 (1992), 799, 806-8. 31 Wilkins, 'Who Should Regulate Lawyers' (1992), 805-6. 32 Swiss Arbitration Association, 'ASA Working Group on Counsel Ethics Releases Latest Findings', Arbitration-ch (3 October 2016), Recommendation 2, available at www.arbitration-ch.org/en/asa/asa-news/details/993.asa-workinggroup-on-counsel-ethics-releases-latest-findings.html (last accessed 5 January 2020) ('It would appear that what is sometimes referred to as issues of "counsel ethics" actually relates to [a] orderly conduct and integrity of the arbitral proceedings, [b] admissibility and weighing of evidence and [c] independence and impartiality of arbitrators.'). Moreover, most participants are not subject to liability controls: on immunity from legal process, see infra Section III.A. 33 O'Hara O'Connor et al., 'Who Should Regulate the Advocates and What Should Be Regulated?' (2016), 339 (' [T]here is a necessity […] for regulating conduct that is relevant to a specific international arbitration case, such as to prevent improper counsel conduct that could compromise the integrity or the fairness of the case, or to disqualify counsel for a conflict of interest in a given case.'). 34 Stone Sweet and Grisel, The Evolution of International Arbitration (2017), 30-31 ('The New York and ICSID Conventions, which have been ratified by the vast majority of states, perform inherently constitutional functions. These treaties explicitly recognize arbitral authority, and require national judges to enforce awards, subject to exceptions such as "public policy" and "inarbitrability."'). 35 United Nations, Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 21 UST 2517, 330 UNTS 38 (7 June 1959), Article V. 36 Convention on the Settlement of Investment Disputes between States and Nationals of Other States (14 October 1966), Article 52(1).

In contrast with national authorities, forums in international arbitration today do not themselves exercise deontological controls. 37 In Fraport v. Philippines, the ad hoc annulment committee correctly noted: [it] does not have deontological responsibilities or jurisdiction over the parties' legal representatives in their own capacities. Despite the agreement of the parties to submit the present application to it, the Committee has no power to rule on an allegation of misconduct under any such professional rules as may apply. Its concern is therefore limited to the fair conduct of the proceedings before it. 38 The arbitration community almost unanimously considers that forums in the system, as it presently stands, should refrain from imposing professional disciplinary sanctions, such as removing a professional's right to practise. 39 The decentralized nature of arbitration impedes their ability to tackle properly system-level, public-interest issues. In any event, '[t]he proper administration of justice requires a separation between the judicial body that decides the case on the merits and the disciplinary body that decides whether [a participant] has breached any ethical duty.' 40 Thus, this chapter delves mostly into narrow ethical issues and focuses on institutional controls, except where national authorities and policy alternatives are considered.

With these methodological issues now clarified, theoretical perspectives on ethical governance in international arbitration are briefly presented, emphasizing what the New York and ICSID Conventions address and omit. While these international conventions provide very few express ethical obligations (and are thus themselves rarely directly raised to challenge alleged ethical misconduct), 41 they both play a significant role in participants' ethical regulation. By providing mandatory obligations, 42 the grounds for challenging arbitral awards establish the extent 37 Crawford, 'The International Law Bar' (2017), 353-4. Even the LCIA's forward-looking Guidelines for Representatives focus almost exclusively on ensuring the fairness and integrity of proceedings: London Court of International Arbitration Arbitration Rules (1 October 2014), Article 18.6 and Annex. Moreover, as of June 2018, the LCIA Secretariat had not seen any sanctioning by tribunals under this article (Email from LCIA Deputy Registrar dated 14 June 2018, on file with the author). 38 Fraport v. The Philippines, ICSID Case no. ARB/03/25, Annulment Decision, 23 December 2010, para. 39. One apparent exception comes from the Chartered Institute of Arbitrators ('CIArb') that has removed arbitrators' membership as a consequence of ethics violations. Yet, CIArb is a voluntary professional membership organization, which is much different from national bars and professional associations that are mandatory to practise in a particular jurisdiction. 39 Swiss Arbitration Association, 'ASA Working Group on Counsel Ethics Releases Latest Findings' (2016) (cf. note 32), Recommendation 4 ('As for issues that are truly of an ethical nature […] there was a general consensus that it is highly undesirable for an arbitral tribunal to take decisions on such matters against counsel appearing before it.'). , 2009), 919. Even if the parties in theory can waive certain procedural irregularities through their words and deeds, in practice, they do not and these obligations become binding and limit of both party autonomy and tribunal authority regarding ethical issues. 43 The New York and ICSID Conventions thus set boundaries to parties' agreements and with respect to the sources they can introduce into arbitral proceedings, such as institutional arbitration rules and soft law instruments. 44 By requiring that proceedings and resulting awards meet 'basic requirements of procedural fairness,' 45 these conventions explicitly and implicitly command that participants' conduct upholds the fairness and integrity of this judicial process. 46 In the day-to-day practice of arbitration, however, the number and diversity of applicable national and international sources invariably leads to questions about which rules apply and when, and how to resolve conflicts between them. 47 In terms of substantive ethical obligations, the New York and ICSID Conventions reflect the objective of protecting the parties from fundamentally unfair arbitral procedures. 48 While obligations stemming from national bars and professional associations mainly bear upon on duties and values (similarly to deontology and virtue ethics), the international arbitration conventions focus on proceedings and awards (similarly to consequentialism). 49 Indeed, flows from the grounds for challenging awards the requirements of 'independent' professional judgement, conflict of interest disclosure, due process, etc. 50 Furthermore, the minimal but mandatory obligations established by these conventions have slowly but steadily been complemented by endogenous sources, which have refined and specified participants' ethical obligations. 51 But because of arbitration's structure, the further a participant is from the core of the arbitral process, the less his or her duties have been developed up to this point.

To enforce these ethical obligations, the New York and ICSID Conventions coordinate a multi-level network of forums. They envisage that the parties, tribunals and arbitral institutions all govern participants' ethical conduct one way or another. 52 They grant limited powers to national courts and ad hoc annulment committees, respectively, in reviewing arbitral awards. 53 These powers extend to ethical issues in certain circumstances. In this context, it is sometimes uncertain which forum has jurisdiction and is effectively competent to enforce a standard of professional conduct. 54 This situation is exacerbated by the silence of these conventions regarding the role of national bars and professional associations in regulating participants. It is also complicated because the conventions do not institute any supreme international bodies to carry on this task. 55 In evaluating alternatives to the system, the starting point of this analysis should be the successes of the regime coordinated by the New York and ICSID Conventions, in addition to its gaps and failures. Arbitral institutions now act as the de facto regulators (and, with regards to arbitrators, enforcers) of ethical obligations. Indeed, they have for the most part efficiently filled the void in ethical regulation left by these conventions. 56 While legitimacy issues remain in using private institutions to regulate participants when states are involved, the main challenge today relates to arbitral institutions' powersand, by delegation, arbitral tribunals' powersto satisfactorily address deontological issues of a 'public ' and 'systemic' nature. 57 To tackle this problem, one option is to create central supranational bodies capable of dealing with these types of issues. A more politically viable option, and one perhaps more coherent with the ethos of international arbitration, would be for states to complement the New York and ICSID Conventions by drafting international 'model' choice-of-law rules pertaining, notably, to party representatives' standard of conduct. 58 This chapter proceeds in four sections. The first section (I) identifies the sources governing ethical obligations. Starting with the principles of party autonomy and state consent, it considers the authorities guiding participants' conduct in the system. Specifically, this section examines international conventions, national laws, institutional arbitration rules, and soft law instruments. Each source is examined in turn with respect to its treatment of arbitrators, party representatives, 59 experts and third-party funders. The objective is to provide, as far as possible, choice-of-law principles governing participants' obligations by presenting when and how the various rules apply.

Informed by this superstructure, the second section (II) engages with the substantive content of those sources. Broadly, arbitration participants must exercise the level of care, diligence and skill prescribed by their professional functions and contractual arrangements. For arbitrators, the applicable rules concern independence and impartiality, and the oft-discussed concerns with party appointment and the potential for issue conflicts and 'double-hatting.' The rules governing party representatives address, in particular, conflicts of interest, confidentiality, as well as document production and witness preparation. Experts' obligations relate to professional independence and focus on disclosure requirements. The rules applicable to third-party funders similarly concern disclosure requirements.

The third section (III) surveys the forums that enforce these ethical obligations. Before all else, certain participants' immunity from legal process is studied, as it involves policy considerations and raises practical issues. The forums include arbitral tribunals, arbitral institutions, as well as national courts and regulatory authorities. Each forum is examined, once more, with respect to its treatment of arbitrators, party representatives and experts. It excludes, however, third-party funders who are subject to very few enforcement mechanisms. This section demonstrates that a competent, effective and harmonized network of forums is a distant but attainable goal.

Having mapped the rules and settings related to ethical obligations, the final section (IV) turns its gaze forward, with an eye to recent proposals and future developments. The section considers how epistemic communities and self-regulation have shaped, and ought to shape, painstaking reforms on ethics. The section then explores the role of various actors in forging ahead with these reforms, analysing the parties, arbitral institutions, arbitral tribunals, national authorities and potential international bodies. It argues that, instead of adding substantive obligations, a better option is to address the important coordination issues with participants' regulation.

I. SOURCES: ETHICS AND APPLICABLE LAW

The sources governing participants' ethical obligations are numerous and varied. This situation occurs mostly because they are not subject to the discipline of an internationally regulated profession. 60 Presenting a general survey of all potentially applicable sources at the outset lays the foundation for the later analysis, where these sources determine participants' specific substantive obligations.

The foundation of any discussion on sources in international arbitration is invariably party autonomy and state consent, 61 expressed either in the arbitration agreement, International Investment Agreement ('IIA') or investment legislations in domestic jurisdictions. 62 Moreover, one can safely assume that at least one contractual arrangement regulates each participant as well.

Where the lex arbitri provides the basic framework of the proceedings, the contract between an arbitrator and the parties certainly defines parts of that arbitrator's rights and obligations. 63 60 Paulsson, Idea of Arbitration (2014), 147 (discussing as this applies to international arbitrators). See also infra Section IV.C. 61 There is no doubt that state consent and party autonomy are paramount in international adjudication. See H. Thirlway, The Sources of International Law (Oxford University Press, 2014) 10-13; A. M. Steingruber, Consent in International Arbitration (Oxford University Press, 2012). For the sake of clarity, this starting point does not negate the completely independent regulatory regime that governs attorneys in local/national law: see infra Section I.C. 62 Institutional arbitration rules and national arbitration laws require that the arbitral proceedings be conducted in accordance with the parties' arbitration agreement (and any subsequent procedural agreements between the parties). 63 This is the case of virtually all commercial arbitrations and of some investment arbitrations. One notable exception is ICSID arbitrations, as these proceedings are part of a largely self-contained system where the 'important rights and duties of ICSID arbitrators follow from the arrangements made for the constitution of arbitral tribunals under the Convention': A. R. Parra, 'The Rights and Duties of ICSID Arbitrators', in I. F. I. Shihata (ed.), The Status of the Arbitrator: ICC Bulletin Special Supplement (International Chamber of Commerce, 1995).

Representation agreements, expert contracts, and litigation-funding agreements, respectively, similarly govern the relationship of the parties with the other arbitration participants.

These consent-based sources are fundamental because international tribunals operate in a decentralized system and depend largely on the will of their own architects. 64 Through expressed contractual and treaty terms, the parties, both public and private, can determine a tribunal's jurisdiction, the substantive law it may apply and some of its ethical obligations and standards. 65 Broadly speaking, 'sophisticated parties can agree to almost anything in a contract.' 66 They are certainly permitted to endorse heightened ethical standards for the various participants in arbitral proceedings. As Born explains, '[t]here is no reported authority denying effect to an agreement imposing heightened standards of impartiality and independence and there would be no justification for reading national arbitration legislation as requiring such a result (at least not absent very clear statutory language to that effect).' 67 Yet, jurisdictional-based sources circumscribe the parties' will. 68 An agreement between the parties requires 'the essential markers of adjudication' in order to carry binding effect. Nonadjudicatory procedural results are not considered awards for the purposes of recognition and enforcement in national courts, even if the parties may well incorporate non-adjudicatory results (such as settlement agreements or mediated outcomes) in a binding award to ensure that recognition and enforcement mechanisms may be secured. This situation stems from mandatory provisions in the New York Convention, national arbitration laws and institutional arbitration rules, which provide a minimum standard of justice and fairness in international law. 69 These markers of adjudication are also necessary because national rules of professional responsibility may purport to apply even in the context of an international arbitration. 70 Before surveying these sources in detail, a few important takeaways should be highlighted. The first relates to choice-of-law principles governing participants' obligations. 71 The number and diversity of sources invariably lead to questions about which law applies and when. More 64 See A. Pellet,'Judicial Settlement of International Disputes',in R. Wolfrum (ed.), Max Planck Encyclopedia of Public International Law (Oxford University Press, 2013), para. 5; J. Crawford, Brownlie's Principles of Public International Law, 8 th ed. (Oxford University Press, 2012), Ch. 31. 65 D. Shelton, 'Form, Function, andthe Powers of International Courts', Chicago Journal of International Law, 9 (2009), 537, 542-3. 66 Rogers, Ethics in Arbitration (2014), para. 9.30 (emphasis added). 67 Born, International Commercial Arbitration (2014), 1814. 68 J. Waincymer, Procedure and Evidence in International Arbitration (Kluwer, 2012), Ch. 2 ('Powers, Rights and Duties of Arbitrators'), 49-51. 69 Professor Mayer defines mandatory law as 'an imperative provision of law which must be applied to an international relationship irrespective of the law that governs that relationship' (P. Mayer, 'Mandatory Rules of Law in International Arbitration', Arbitration International, 2 (1986), 274). Mandatory rules are typically associated with the practice of commercial arbitration, although there are a few instances where they may apply as well in investment arbitration: A. K. Bjorklund, 'Investment Arbitration', in G. A. Bermann and L. A. Mistelis (eds.), Mandatory Rules in International Arbitration (Juris, 2011). 70 See infra Section I.B. 71 Discussing arbitrators, Born notes: 'There are several possible choices of applicable law to govern this issue. As suggested above, these possibilities include the law of the arbitral seat, the procedural law selected by the parties to govern the arbitration (almost always, also the law of the arbitral seat), the law governing the arbitration agreement, the law governing the arbitrator's contract, or the law of the arbitrator's domicile. ' See Born, International Commercial Arbitration (2014), 1824. regulation indeed does not necessarily lead to clearer ethical standards. 72 It can create instead an incoherence and confusion between the various obligations. 73 When these sources not only overlap, but also conflict, this problem magnifies.

The second takeaway concerns the historical development of the rules. Generally, 'hard law' is binding but less developed. Conversely, 'soft law' is often optional but more detailed. This trend can be observed in the periods of cross-fertilization in the system: primarily from commercial arbitration to investment arbitration in the first few years of the twenty-first century; and, since the turn of the decade, mainly the other way around. 74 The distinction between hard law and soft law, however, is not always clear in international arbitration, as guiding principles routinely determine key aspects of cases.

In this section, state consent and party autonomy are addressed when compared and tested against the other sources governing participants' obligations. These sources are presented in sequence based on their de jure primacy in the field. They include, first, (A) international conventions and (B) national laws. The will of the parties is also considered as part of, and as being complemented by, (C) institutional arbitration rules that regularly serve as default laws in the system. Lastly, (D) soft law instruments purporting to regulate participants' ethical conduct are examined, as they offer guidance when faced with an ethical dilemma and can even be binding when so decided by the parties. 75

A. International Conventions

International conventions leave participants' ethical obligations largely undefined. 76 Although IIAs always had procedural mechanisms for arbitrator disqualification in investment arbitration, they rarely elaborated with great specificity or clarify on what basis such disqualification ought to be occurring. Notably, first-generation IIAs contain little ethical requirements for participants in the arbitral processes. In the last few years, states have increasingly attempted to regulate the framework for the arbitral settlement of international disputes. For instance, recent efforts by the European Union and its trade partners to reform Investor-State Dispute Settlement ('ISDS') have included complex rules of adjudication, codes of conduct for 72 Rogers, Ethics in Arbitration (2014), para. 2.50. 73 Z. J. J. Lim, 'Ethical Issues in International Law Practice', ASIL Cables (13 April 2015) (opining that international legal practice 'was characterized as an ethical no-man's land due to the plurality of inconsistent rules and expectations of how lawyers should behave.'). 74 Schreuer (Oxford University Press, 2009). 75 See, generally, M. Hirsch, 'Sources of International Investment Law', in A. K. Bjorklund and A. Reinisch (eds.), International Investment Law and Soft Law (Edward Elgar, 2012). 76 In international law, there are very few structures for the control of participants: R. Higgins, 'Ethics and International Law', Leiden Journal of International Law, 23 (2010), 277, 287. While the ICSID Convention is an international treaty in the sense of Article 38 of the ICJ Statutes, it can be better analyzed and assessed with the rules of arbitral institutions, with which it shares greater similarities in terms of application and purpose. decision makers and provisions regarding third-party funding. 77 These developments, however, remain the exception rather than the norm in the system as a whole. 78 Moreover, they represent attempts to heighten the ethical standard through state consent in international law.

The New York Convention is chiefly concerned with the recognition and enforcement of the awards themselves, and has no express provisions addressing participants' ethical obligations. Further, for states having made a commercial reservation, disputes arising out of national proceedings to regulate the conduct of party representatives in international proceedings are considered outside the Convention's application scope, as these disputes have been deemed 'noncommercial.' 79 Nevertheless, the New York Convention, by attempting to protect the rights of disputing parties in an arbitral proceeding, can regulate the conduct of participants in certain circumstances. Parties can raise misconduct in the proceedings as a ground for challenging an award when the alleged conduct 'implicitly violates one of the exceptions for the enforcement of an award.' 80 While this approach does not directly discipline participants, it criticizes their ethical conduct. In a competitive market where reputation and symbolic capital are key, 81 this form of reprimand can be powerful. [START_REF] Also | The ICSID Convention[END_REF] More frequently, parties challenging awards for ethical misconduct allege that enforcing the award would violate public policy. Article V(2)(b) of the New York Convention arguably protects an international conception of public policy that is distinct from national public policy. 83 Further, a violation of impartiality under a national arbitration law would not necessarily violate 77 Further, the T-TIP proposal, the CETA, and the EU-Vietnam FTA subject the decision makers to a code of conduct that is appended to the treaty, as well as to ethical obligations contained within the treaty itself: see especially Canada-EU Comprehensive Economic and Trade Agreement ('CETA') (February 2016); S. Brekoulakis et al., Report of the ICCA-Queen Mary Task Force on Third-Party Funding In International Arbitration (ICCA, 2018), 61-2; Kaplan, 'Third-Party Funding in International Arbitration (2013) (analysing questions of standing with regard to the nationality requirement of a BIT and the ICSID Convention). 78 See, e.g., Limited Liability Company Amto v. Ukraine, Arbitration no. 080/2005, Final Award, 26 March 2008, para. 56 ('The applicable law in the present arbitration is the ЕСТ itself, and "applicable rules and principles of international law" [Article 26 (6)]. There is no requirement in the ЕСТ relating to powers of attorney, and nor has the Respondent identified any relevant principles of international law relating to powers of attorney.'). 79 A state having made a commercial reservation applies the New York Convention only to disputes arising out of 'legal relationships considered as commercial under the national law of the State making such declaration': UNCITRAL Secretariat, Guide on the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958), 2016 ed. (United Nations, 2016), 35. In the USA, a court found that a case related to proceedings to disqualify an attorney was non-commercial. See R3 Aerospace v. Marshall of Cambridge Aerospace Ltd (USA). 80 Law, 25 (2014), 387, 397-401. Common knowledge in and anecdotal accounts in international arbitration, where large amounts are regularly in dispute and high fees are charged, confirms this situation equally applies to party representatives, experts, and thirdparty funders. [START_REF] Also | The ICSID Convention[END_REF] Karton, The Culture of International Arbitration (2013), 76 ('Market competition obliges arbitrators to maintain neutrality [or at least the appearance of neutrality]; biased arbitrators lose credibility with their fellow tribunal members, so parties are unlikely to appoint arbitrators with a reputation for partiality.'). 83 public policy under the Convention. 84 National courts, however, have interpreted the public policy exception in the Convention in reference to national arbitration laws, refusing recognition and enforcement of an award in particular 'when the core values of a legal system have been deviated from.' 85 In light of the above, the New York Convention indirectly regulates arbitrators' and representatives' conduct. It impacts much less, however, experts and funders.

As mentioned above, parties can challenge arbitrator behaviour by invoking grounds in the New York Convention that are, on their face, related to other issues. Commonly, parties argue that as a result of alleged 'arbitrator partiality or non-disclosure […] the tribunal was not constituted in accordance with the parties' agreement or, failing agreement, the law of the arbitral seat.' 86 Parties have also claimed that the alleged behaviour violated public policy or that it prevented them from presenting their case. 87 More frequently, alleged arbitrator misbehaviour could be argued to exceed their legitimate powers in certain exceptional circumstances. 88 These grounds for refusing recognition of awards in Article V can therefore operate as ethical constraints on arbitrators.

In addition to controlling arbitrator behaviour, the requirement in Article V(1)(b), which protect parties' right to present their case, can also be raised to reprimand party representatives obliquely. A national court may refuse to recognize an award if it finds that a representative's actions prevented their opponents from being 'heard regarding their claims, evidence and defences.' 89 This option is available to parties seeking to challenge their opponents' behaviour, but courts have understandably been reluctant to find a breach when the claimant failed to 'remedy [its] own defaults.' 90 As an Italian court described the standard under Article V(1)(b), a party must demonstrate that the behaviour made presenting one's case impossible, not simply difficult. 91 On several occasions, US and Swiss courts have faulted parties themselves for their inability to present their case. 92 Whereas other parties' obligations can be gleaned from certain provisions of the New York Convention, the law's effect on experts is unclear. 93 Notably, the Convention says nothing about experts, let alone their ethical obligations during an arbitration. When experts have been mentioned in a challenge to an award, the challenge has mainly concerned a tribunal's or a representative's conduct. For example, parties have attempted to challenge enforcement over concerns about how an expert was appointed 94 and how document production was carried out with respect to an 84 expert's testimony. 95 Tribunals have also rightly been challenged for consulting experts ex parte. 96 Notably, these challenges have concerned the expert's own conduct only as a second-hand issue.

The New York Convention does not specify rules on third-party funding, but the Convention's interaction with national laws may provide guidance. As is the case with ethics under the Convention, regulation stems from broad rules. Third-party funding could possibly raise public policy concerns, which would necessitate considering the enforcing state's national laws on this practice. 97 As the above shows, the New York Convention provides only a few ethical obligations explicitly. Nevertheless, it plays a play a significant role in participants' ethical regulation. 98 By requiring that proceedings and resulting awards meet 'basic requirements of procedural fairness,' 99 the Convention expressly and implicitly compels participants to uphold certain standards of conduct. 100 Unethical behaviour, or even an unlevelled playing field, could compromise the fairness and integrity of this judicial process. 101 A teleological interpretation of the New York Convention reveals that it brings about the concept of inherent powers, 102 which provides, 'substance to fulfill the tribunal's duty to restore, proactively, the equality of arms.' 103 As 95 X S. A. v. Y Ltd., Federal Tribunal, Switzerland, 8 February 1978, P.217/76;L Ltd. v. C S.A. (GE), Court of Justice, Geneva, Switzerland, 17 September 1976, 549;Société Unichips Finanziaria SPA et Société Unichips International BV v. Consorts Gesnouin, Court of Appeal, Paris, France, 12 February 1993, 92-14017. 96 Chrome Resources S.A. v. Léopard Lazarus Ltd., Federal Tribunal, Switzerland, 8 February 1978, in ICCA Yearbook Commercial Arbitration, vol. XI (Kluwer, 1986), 538. 97 Rogers, Ethics in Arbitration (2014), para. 5.53. 98 The New York Convention is widely considered the building block of modern international arbitration: International Council for Commercial Arbitration, ICCA's Guide to the Interpretation of the 1958 New York Convention: A Handbook for Judges (International Council for Commercial Arbitration, 2011), p. v (Sanders notes in the foreword, '[t]he 1958 New York Convention is the most successful multilateral instrument in the field of international trade law. It is the centrepiece in the mosaic of treaties and arbitration laws that ensure acceptance of arbitral awards and arbitration agreements. Courts around the world have been applying and interpreting the Convention for over fifty years, in an increasingly unified and harmonized fashion.'); M. J. Mustill, 'Arbitration: History and Background', Journal of International Arbitration, 6 (1989), 43, 49 ('This Convention […] perhaps could lay claim to be the most effective instance of international legislation in the entire history of commercial law.'). It is emphasised here that the New York Convention also shapes ethical issues in the field. As mentioned, the ICSID Convention similarly affects ethical issues, but it is examined under institutional arbitration rules. 99 Born, International Arbitration (2012), 2144, 2154. 100 Park, 'A Fair Fight' (2014), 417 ('[B]y submitting to the arbitral process, the parties have presumptively entrusted to arbitrators a wide-ranging power to determine just how to proceed.'). 102 Inherent powers can be derived from multipleand partly overlappingsources: they can be express, they can be discretionary, they can be implied from the judicial function, or they can be rule-based with a grounding in general principles: A. K. Bjorklund and J. Brosseau, 'Sources of Inherent Powers', European International Arbitration Review, 6 (2018), 1, Part II. 103 T. Wälde, '"Equality of Arms" in Investment Arbitration: Procedural Challenges', in K. Yannaca-Small (ed.), Arbitration Under International Investment Agreements: A Guide to the Key Issues (Oxford University Press, 2010), 182 (emphasis added). In Libananco v. Turkey, the tribunal held that the parties have an obligation to arbitrate fairly and in good faith. The court also held that an arbitral tribunal has the inherent jurisdiction to ensure that this obligation discussed next, national standards also frequently come into the consideration of participants' ethical behaviour.

B. National Laws

Depending on which participant is concerned, national sources can also be important in defining and elaborating ethical obligations. These sources include not only national arbitration laws, but also the regulations, codes of conduct, and decisions of professional associations as well as the jurisprudence of courts at the national level. In the rare cases of serious misconduct, national criminal laws can even apply. 104 Because they have similar objectives (i.e., ensuring the quality of professional services and protecting the public), 105 it is perhaps unsurprising that these national rules of conduct embrace, in general terms, comparable approaches and principles. Despite these broad similarities, national sources provide at times different answers to specific ethical issues, which is often a consequence of the distinctive role each participant plays in its own legal system. 106 In practice, this situation can be problematic because there is considerable uncertainty about which national rules are applicable: Is it those of that professional's home jurisdiction, or those of the arbitral seat? Neither or both? These issues are considered below.

First, national arbitration laws inform the ethical obligations governing arbitrators, prescribing standards of independence and impartiality. They provide a necessary 'safety net' in case an ethical issue is not appropriately dealt with in arbitral proceedings based on the institutional arbitration rules. More than eighty states 107 have enacted laws based on the UNCITRAL Model Law, considerably harmonizing national practices. 108 Despite these efforts, national arbitration laws can complicate, rather than clarify, the standard applicable to arbitrators. National legislators and courts have expended great energy developing 'tests and analytical frameworks,' supported by 'detailed jurisprudence' to determine arbitrators' obligations and assess their conduct. 109 But, as more authorities from distinct traditions weigh in on these questions, their contributions increasingly conflict and thus contribute to a 'global judicial cacophony.' 110

The wording introduced by these national laws often matters less than the facts of a particular case. Irrespective of the 'articulated legal standard,' the parties' contracted terms and expectations with respect to the arbitrator are heavily influential in determining whether an ethical standard is met or not. 111 Such fact-responsive decision-making has left us with a somewhat illdefined understanding of 'appropriate arbitrator conduct.' 112 Regarding party representatives, national sources are an especially rich source of ethical obligations, which can sometimes lead to conflicts at the international level: 'Lawyers are not musicians or ballet dancers: a lawyer's training, skills and ethics, are still essentially rooted in a national legal system; and it is far from clear how and to what extent national professional rules apply abroad to the transnational lawyer in the international arbitration process.' 113 Most countries regulate the legal profession through codes of conduct that apply to how representatives join and participate in the profession. These codes are generally enforceable by local bar authorities, courts, or other national regulatory authorities. Notably, the rules set out by these national codes are often mandatory, and some even assert primacy in cases of conflicts with other ethical obligations. 114 Professional codes of conduct in most countries generally share similar goals. Overall, codes aim to protect clients, third parties, and the overall system. [START_REF] Rogers | Context and Institutional Structure in Attorney Regulation: Constructing an Enforcement Regime for International Arbitration[END_REF] However, the specific rules of these codes can vary widely. Most importantly, expectations around key stages of the process such as witness and expert preparation as well as document production can be significantly varied depending on the system. Notably, the common law, civil law, Chinese law and Islamic law each approach these issues uniquely. 116 For instance, whereas codes in civil law countries often exhaustively detail appropriate conduct in particular instances, common law jurisdictions rely on more broadly applicable prescriptions. 117 Compare the following two sets of rules: on the one hand, the common law-inspired American Bar Association Model Rules of Professional Conduct (2013) are mainly concerned about representatives encouraging false testimony; on the other hand, the Swiss Bar Association is going further in 2005 civil lawbased rules, prohibiting representatives from merely influencing witnesses and experts. 118 Furthermore, such differences derive from more than simply the tradition divide. Each jurisdiction's distinct views on participants' roles in the adjudicatory process beget differing views on how party representatives should conduct themselves. Continuing with the witness and expert preparation example, even England and Wales, a common law jurisdiction like the USA, adopts a different approach and forbids representatives from 'rehears[ing], pratic[ing], or coach[ing] a witness in relation to [their] evidence.'119 Thus, even countries from the same tradition can be out of sync on integral elements of procedure.

These differences in national laws can be particularly problematic if (or when) representatives are subject to mandatory rules from their home jurisdiction. Codes regulating representatives' conduct often reach beyond national boundaries, explicitly or implicitly regulating members of the bar when they participate in international arbitration.120 Most national authorities do not provide an 'arbitration exception,' meaning representatives are subject to the same rules that govern them during regular professional activity. 121 In addition to the confusion that can ensue from representatives' obligations to their home bars, the arbitral seat may potentially impose rules on representatives participating in an arbitration under its auspices. 122 With respect to arbitral proceedings, '[t]he better interpretation appears to be that the applicable rules of professional conduct of the arbitral seat are to be drawn from the rules that would apply to a local lawyer participating in an international arbitration seated locally.' 123 If such rules conflict with representatives' professional obligations from their home jurisdictions, Lim advises that representatives should disclose this conflict to the body in their home jurisdiction and to the international tribunal.124 Given the tangled web of obligation potentially applying to representatives in international proceedings, this is sage advice in theory. After all, a 'clash of culture' may commonly stem from representatives having different training and experiences in their jurisdiction of origin. It is then the role of the tribunal to manage the proceedings and parties' expectations. 125 Much like representatives, determining experts' ethical obligations in an international context is difficult because the role they play in legal proceedings varies substantially across jurisdictions. Experts' involvement in arbitral proceedings invokes controversy that raises fundamental differences between the common and civil law traditions. 126 Generally, in common law countries, experts serve the purposes of the representatives who select them. Indeed, in the USA, Australia and Canada, representatives directly coordinate and communicate with their experts, and ultimately compensate them. 127 This practice is antithetical to experts' role in civil law proceedings, in which experts serve to assist, and even 'function as the ancillary' to the adjudicator. 128 Beyond the differences between national systems, the individual systems themselves may provide inadequate or non-existent guidance for expert ethics. With few exceptions, states usually do not directly regulate expert witnessing, which is not considered an occupation or profession in and of itself. 129 Instead, an individual expert's own profession may draw ethical guidelines. Often, however, whatever rules may apply to the expert as a member of their profession does not set out regulations for serving as an expert witness in national settings, and even more rarely for serving in international arbitral proceedings. 130 Finally, national sources only play a minor role in elaborating the ethical standard of thirdparty funders. As mentioned, the New York Convention does not directly regulate third-party funding, leaving room for national law to fill the gap through national-level public policy analysis. Generally, however, most jurisdictions provide little indication of what funding arrangements are acceptable, especially with respect to international arbitration. 131 In practice, whether third-party funding conflicts with public policy under the Convention depends on where the claimant applies for enforcement. 132 National laws, especially national arbitration laws, can thus define participants' ethical obligations in many cases. In conjunction with the New York Convention and as part of its regime, national arbitration laws set limits on the content of parties' agreements and the sources they can introduce in proceedings, including institutional arbitration rules.

C. Institutional Arbitration Rules

Regarding participants' conduct, institutional arbitration rules focus mainly on the arbitral process, the resulting award and the participant that is at the core of it all, namely the arbitrator. As such, they are much less developed with regards the conduct of party representatives, experts, and third-party funders. Moreover, 'most arbitral rules function like default rules (generally subject only to the mandatory rules of the arbitral forum). They generally provide that the arbitrator should conduct the proceedings in a manner consistent with the parties' agreement and, only when such agreement is lacking, may exercise his or her discretion.' 133 Generally, rules are largely comparable across institutions on arbitrators; they require them to be independent and impartial, while instituting 'mechanisms for appointing, challenging, and removing arbitrators.'134 Arbitrators must disclose potential conflicts of interest before their appointment, and in some cases, sign a statement affirming their independence. 135 These procedures have gained widespread acceptance in international commercial contracts and are broadly adopted by leading arbitral institutions. 136 Given the array of institutional options available to parties, such consistency is integral to ensuring arbitrators' independence and impartiality in international arbitration. More recently, a few 'progressive' institutional arbitration rules have appended 'codes of ethics' to their arbitration rules to formalize arbitrators' standard of conduct. 137 While these codes are helpful, the standards governing arbitrators under institutional rules remain mostly 'vague, qualitative standards.'138 As Rogers points out, important terms such as 'independence,' 'impartiality,' and expressions like 'justifiable doubts' and 'in the eyes of the parties,' can be unhelpful in certain factual or cross-cultural contexts. 139 Undoubtedly, challenges would be more limited and predictable if institutions did more to define these standards.

Institutional arbitration rules 'establish a largely stand-alone mechanism whereby objections to arbitrators may be resolved expeditiously by a contractually-agreed appointing authority, without recourse to national courts, under prescribed contractual standards of impartiality.'140 Institutional appointment and challenge procedures enforce these standards, through methods decided by the arbitral institution. Indeed, institutions themselves may also reserve the power to refuse an appointment. 141 Arbitral institutions are thus highly influential in determining and upholding independence and impartiality among arbitrators.

Perhaps a bit surprisingly, arbitral institutions do not provide much guidance on representatives' obligations. Notably, there is no common standard of conduct binding upon representatives before ICSID tribunals. 142 This omission distinguishes arbitral institutions from other international legal bodies, particularly public ones, which provide broad guidelines for counsel. For example, the International Criminal Court ('ICC') Regulations contain a chapter on 'Counsel Issues and Legal Assistance,'143 and the International Court of Justice ('ICJ') Handbook has a part devoted to 'Agents, counsel and advocates.'144 Comparable guidelines are underdeveloped in institutional arbitration rules.

The London Court of International Arbitration ('LCIA'), however, is one of the rare institutions that have recently enacted more defined rules for party representatives. The LCIA has annexed guidelines for representatives to its institutional arbitration rules. The tribunal may now decide if a representative has violated these guidelines, and has the discretion to impose the sanctions defined in Article 18. 6. 145 While this is a promising development, these sanctions may arguably be too weak. Notably, the LCIA Rules do not explicitly empower tribunals to 'exclude counsel for the whole or part of the arbitration for misconduct.' 146 Rather, Article 18.6 provides for 'a written reprimand' or 'written caution,' while leaving open 'any other measure necessary to fulfill […] the Arbitral Tribunal['s duties].' 147 This omission leaves the rules with less bite than comparable guidelines, such as the IBA Guidelines on Party Representation in International Arbitration ('IBA Representation Guidelines'). 148 These admonishments remain confidential as between the participants in the proceedings and may thus not deter misconduct in the future. 149 Despite these drawbacks, the LCIA Rules do provide certain advantages. For example, parties must ensure that their representatives have agreed to comply with the guidelines, which prevent them from 'obstruct[ing] the arbitration or […] jeopardis[ing] the finality of any award.' 150 This restriction deters representatives from incessantly challenging the arbitrators or their jurisdiction, which should expedite proceedings. In this respect, the LCIA Rules are superior to the IBA Representation Guidelines, which target relatively narrow forms of misconduct, while covering remaining statements with a vague blanket provision. 151 The latter, however, recently received a strong endorsement from the International Chamber of Commerce's International Court of Arbitration ('ICC-ICA'). As part of its latest modernization efforts, the ICC-ICA revised its 'Note to Parties and Arbitral Tribunals,' encouraging them to adopt the Guidelines. 152 To an even greater extent than party representatives, experts in international arbitration are not subject to detailed ethical standards. This lack of regulation is less surprising with respect to experts since their conduct is not precisely regulated either in most national proceedings. 153 As Kantor has outlined, the regulations that do apply to experts are less than definitive on key issues. 154 For example, ICSID Arbitration Rule 35(3) simply requires experts to affirm their genuine belief in their testimony. 155 Furthermore, while this is not a requisite in the leading institutional arbitration rules, 'most experts now include some form of declaration in their reports to say that they are giving objective opinion evidence on the matters on which they are instructed.'156 In the end, the rules that do govern experts' behaviour leave something to be desired. Some institutions have developed innovative responses to issues raised by third-party funding, but these challenges remain largely undefined and unaddressed. 157 The Singapore International Arbitration Centre ('SIAC') has emerged lately as a leader on matters related to what it terms 'external funding.' The 2017 SIAC Investment Arbitration Rules empower tribunals to order parties to disclose the existence and details of third-party funding arrangements, including the funder's identity and their interest in the proceeding. 158 While these rules do not define third-party funding, the Singapore Institute of Arbitrators has released guidelines for third-party funders that do: 'Third-party funding arises when a third party (the Funder) provides financial support to enable a party (the Funded Party) to pursue or defend an arbitration or related court or mediation proceedings. Such financial support is provided in exchange for an economic interest in any favourable award or outcome that may ensue.' 159

The ICC-ICA has adopted a similar definition of funding. 160 In its note addressing the scope of disclosures required of arbitrators, the ICC-ICA brought attention to '[r]elationships between arbitrators, as well as relationships with any entity having a direct economic interest in the dispute or an obligation to indemnify a party for the award.' 161 Disclosing these relationships, 'should also be considered in the circumstances of each case.' 162 SIAC and the ICC-ICA are early movers on the issue of funding, but other institutions, including ICSID, have taken note of their efforts and are creating their own rules on funding. 163 Given recent academic and public interest in this practice, further developments are likely to come.

In complementing parties' agreement, institutional arbitration rules thus provide much more developed sets of rules for arbitrators than for any other participants. Nevertheless, the above illustrates that arbitral institutions have responded quickly to shifts in the system regarding ethical issues. They have been particularly keen on revising their rules to reflect changes actively sought by their clients. The next source studied derives not only from the parties' will, but also from the efforts of specialists and stakeholders more broadly.

D. Soft Law Instruments

In addition to institutional arbitration rules, disputing parties can also include soft law instruments in their proceedings. 164 International organizations like the International Law Association's ('ILA') Committee on International Commercial Arbitration, the Chartered Institute of Arbitrators ('CIArb'), the United Nations Conference on Trade and Development ('UNCTAD') and United Nations Commission on International Trade Law ('UNCITRAL') have reformed, harmonized and modernized international trade law, in part through the creation of soft law rules entrenching best practices. 165 The International Bar Association ('IBA') is another prominent player in this respect. While not a regulatory body itself, and thus not overseeing the licence any of the participants in international arbitration, it is nevertheless shaping arbitration reforms and fosters the development of ethical rules in the system. 166 In arbitral proceedings, its rules and guidelines can be rendered applicable and binding when included into the parties' contractual agreements. 167 Even when they are not formally incorporated in the proceedings, these rules and guidelines can be applied, or at least referred to, in arbitrators' decisions since 'the arbitral community does not [always] sharply distinguish between hard and soft law.' 168 They can represent a check on the decision-making process, especially when arbitrators rely on their inherent powers. 169 Their creation and wideranging use are reflective of a recurring desire within the international arbitration community to self-regulate. 170 163 T. Jones, 'Kinnear Sheds Light on ICSID Rules Amendment', Global Arbitration Review, (2018) (while thirdparty funding will be permitted, both arbitrators and disputing parties will be required to disclose their affiliation with funders). 164 Sussman, 'Ethics in International Arbitration' (2014). 165 The IBA's Rules of Ethics for International Arbitrators ('IBA Ethics Rules') 171 and its Guidelines on Conflicts of Interest in International Arbitration ('IBA Conflicts Guidelines') 172 have become important sources for delineating the content of arbitrator independence. They have attracted extensive academic commentary 173 as well as citation by adjudicative bodies like arbitral institutions and, less commonly, national courts. 174 The IBA Conflicts Guidelines are distinct from the rules of most arbitral institutions in two ways. Firstly, they impose a duty to investigate potential conflicts of interest before disclosure. 175 Secondly, they go beyond mere qualitative standards of impartiality in providing quantitative categories of information that attempt to delineate the meaning of these standards more comprehensively. 176 Specific guidance regarding their application is aided by the inclusion of examples where an arbitrator must, may, or may not be disqualified. 177 Initial criticism that the IBA Conflicts Guidelines were overly burdensome and misguided178 has largely attenuated. They are now the go-to source for arbitrators considering whether to make a conflict disclosure or rule on a disqualification, for party representatives in assessing whether to pursue a challenge, andslowly but surelyfor national court's rulings on awards. 179 The latter's reticence relates to difficulties with according ethical standards in specific agreements with those of national arbitration laws. 180 Nevertheless, their ultimate success has been (2011), 1, 3 ('The composition of the Study Groupincluding practitioners and academics from a variety of jurisdictions and professional backgroundswas intended to bring together a diverse range of views concerning these issues, in order to produce a balanced text that reflected different approaches and met with practical needs.' [footnote omitted]). 171 International Bar Association, Rules of Ethics for International Arbitrators (1987). 172 International Bar Association, Guidelines on Conflicts of Interest in International Arbitration (2014). 173 M. Ball, 'Probity Deconstructed: How Helpful, Really, Are the New International Bar Association Guidelines on Conflicts of Interest in International Arbitration? ', Arbitration International, 21 (2005), 323 (viewing the Guidelines as bringing certainty and uniformity to the question of conflicts of interest). 174 For instances of court decisions referring to the IBA Guidelines, see, e.g., Arbitration Guidelines and Rules Subcommittee, Report on the Reception of the IBA Arbitration Soft Law Products (IBA, 2016). See also P. Halprin and S. Wah, 'Ethics in International Arbitration', Journal of Dispute Resolution, (2018), 87, 247-9 (following a survey of the case law, the authors summarize that 'while courts may look to the Guidelines aspersuasive authority in evaluating conflicts in international arbitration, courts look to applicable law first, and the weight given to the Guidelines may vary.').

evidenced by the fact that the arbitral institutions who initially disclaimed any reliance on the Guidelines now treat them as a touchstone in ruling on challenges to arbitrator appointment. 181 The way in which ICSID decisions have referred to the IBA Conflicts Guidelines is of interest. It has been argued that these decisions have regularly applied the guidelines as hard standards when they support the rejection of a challenge, but have still treated them as a 'rule of thumb' when they risked impugning an arbitrator's impartiality or independence. 182 Yet, on a closer reading, ICSID decisions have consistently found that the guidelines do not 'apply' per se, as the ICSID Convention and Rules establish the standard, but that they offer highly useful guidance.

Returning to the regulation of party representatives, the dozens of efforts to draft ethical codes applicable to them underscore the necessity and difficulties associated with providing clear standards of conduct for industry practitioners. 183 One notable attempt is the 2013 IBA Representation Guidelines. 184 They apply when incorporated into the parties' agreement or where a tribunal, after determining it has authority over matters of party representation, chooses to rely on them in order to ensure the integrity and fairness of the proceedings. 185 In practice, studies show that tribunals have regularly referred to the guidelines in their procedural orders. 186 Submissions to the tribunal, information exchange and disclosure, as well as witness and expert evidence are governed by the guidelines. 187 A readily identifiable issue with the IBA Representation Guidelines is that of doubledeontology. The Guidelines state that they are not meant to displace applicable mandatory laws and professional or disciplinary rules, avoiding the vesting of power reserved for bar associations and other professional bodies. 188 This situation risks creating inertia whereby the sometimesuneven playing field of ethical standards between representatives remains unchanged. 189 Even worse, it could create further uncertainty and confusion regarding applicable rules. 190 Another problem is that the IBA Representation Guidelines fail to explicitly list exclusion and the ability to make cost awards as general remedies for party misconduct. 191 While the list of powers under the guideline is non-exhaustive, these are important tools whose express inclusion would have been useful for practitioners as well as for enunciating best practices, especially for developing states who often impose less onerous standards under national law. 192 Nevertheless, the IBA Representation Guidelines represent an important development within a larger effort to create an effective regulation and enforcement regime for representatives in international arbitration.

Another relatively recent endeavour is the 2010 ILA Hague Principles on Ethical Standards for Counsel appearing Before International Courts and Tribunals ('ILA Hague Principles'). They have entrenched best practices into basic and broad level obligations in disputes that include a state. 193 It is unclear why they do not apply to international courts and tribunals where states are not involved, which has the effect of excluding many (but not all) international commercial arbitrations. 194 Similarly to the IBA Representation Guidelines, they fail to articulate a meaningful relationship with national ethical rules, particularly when these rules conflict. 195 Going forward, one measure which could contribute to greater clarity and ease in enforcement is requiring party representatives of all parties to sign and deposit a copy of a 'code of conduct' at the commencement of proceedings, such as the IBA Representation Guidelines or ILA Hague Principles. Putting representatives on notice regarding the standards of conduct expected of them would not only act as a deterrent upon flagrant misconduct and a clarification of the finer issues, but also provide tribunals with a more concrete basis for sanctions. 196 Moreover, calls for the clarification and reform of ethics standards for experts in international arbitration have increased in concert with a rising awareness of how their ambiguity affects the proceedings' accuracy and efficiency. 197 The IBA Rules on the Taking of Evidence in International Arbitration ('IBA Evidence Rules'), although chiefly evidentiary and only tangentially ethics-related, 198 attempted to address some of these issues by reserving separate articles on party-and tribunal-appointed experts. 199 The explicit distinction could lead to measured progress, but the rules may ultimately do more to highlight issues than resolve them, with some predicting that the obligations imposed may need to be reconsidered in subsequent iterations of the rules. Courts & Tribunals, 10 (2011), 17, 19. 195 ILA Hague Principles (2010), Principle 1.3: '[C]ounsel has a duty to ensure, so far as possible, compliance with these Principles in proceedings before an international court or tribunal and with such national ethical rules as may be applicable to him or her.' 196 Sarvarian, Professional Ethics (2013), 183. Traditionally, costs and adverse inferences have been the only real 'sanctions' tribunals have employed. It is worth considering if, and how, other sanctions could be enforced. 197 2010), 374 ('The process of selecting, educating and paying a party-appointed expert creates an environment that inherently puts pressure on the expert's independence.').

As is the case with the sources of experts, soft law instruments have yet to develop a comprehensive regulatory framework for third-party funders because of their relative novelty in international arbitration. One of the first attempts at regulation has been by funders themselves. Released in 2011 and revised periodically, 201 the Association of Litigation Funders of England and Wales's Code of Conduct for Litigation Funders ('ALF Code') seeks to clarify best practices and delineate reasonable expectations of conduct for its members in forming, using, and terminating funding agreements. 202 This is an encouraging first step for UK funders, but the Code has also been criticized for being vague and permitting, lacking meaningful enforcement mechanisms, as well as for being solely applicable to members of a voluntary association. 203 Strident reviews from the Institute for Legal Reform and European Justice Forum were also emphatic that these are no substitute for the development of formal biding regulation. 204 In brief, a plethora of sources govern participants' ethical conduct, including parties' agreements, international treaties, national laws, institutional arbitration rules and soft law instruments. The New York Convention also controls or limits what all these sources may legally provide. 205 Further, the number and diversity of applicable sources at times lead to questions about which law applies and when. In addition, confusion is sometimes added when many of these sources apply simultaneously. From this complex framework of authorities, participants' substantive obligations emerge.

II. OBLIGATIONS: CONTENT OF ETHICAL STANDARD

Are participants in international arbitration over-or under-regulated? Are formal and informal obligations adequate today? What is the appropriate balance between fairness and efficiency in arbitral proceedings? Examining these tensions, this section deals with participants' substantive ethical obligations. These obligations derive from the process of compiling and comparing the sources previously surveyed, and can thus be said to represent current 'best practices.' Evidently, participants aiming to determine their specific obligations in an arbitration should revert to the sources directly applicable to them in these particular proceedings. Yet, participants share, conceptually, core ethical obligations stemming mostly from the nature of their work and their legal mandate.

To begin with, arbitration participants must exercise the level of care, diligence, and skill prescribed by their professional functions and contractual arrangements. This means, among others, that participants should accept mandates only when they have the appropriate expertise and the required availability. In the case of arbitrators and party representatives, their relationship of trust with the parties demands even more; this special relationship brings about a fiduciary duty. This duty incumbent on arbitrators is widely recognized, including by the ICC-ICA Rules. 201 Association of Litigation Funders of England and Wales, Code of Conduct for Litigation Funders (January 2018). 202 Rogers notes that it is still unclear whether the Code applies solely to the location of the funder or the litigant being funded ('funding […] within England and Wales'), or also to the situs of the dispute proceedings ('disputes within England and Wales'), Rogers, Ethics in Arbitration (2014), para. 5.118. 203 Article 11(5) states, '[b]y accepting to serve, arbitrators undertake to carry out their responsibilities in accordance with the Rules.'206 In a like fashion, Article 44 of the ICSID Convention provides, '[a]ny arbitration proceeding shall be conducted in accordance with the provisions of this Section [on the "Powers and Function of the Tribunal"] and, except as the parties otherwise agree, in accordance with the Arbitration Rules.'207 Professional independence constitutes another ethical obligation shared by participants. Karton refers to 'neutrality' as a core social norm shared in international arbitration and as a guiding principle of both procedural and substantive rules in the system. 208 On ethical matters, the expectations of independence vary between the different participants. Arbitrators, obviously, should display greater independence than representatives, experts and funders. 209 But all participants should exercise independent professional judgement. The goal behind this necessity is to protect the integrity of the proceedingsas the New York and ICSID Conventions require210 and the interests of both clients and stakeholders. 211 In addition to these shared obligations, each participant has specific ethical duties based on its functions in the arbitral process. This section analyses these duties as well as the issues and hot spots related to them. It presents consecutively (A) arbitrators, (B) party representatives, (C) experts and (D) third-party funders. Before that, however, one word should be said about tribunal secretaries.

In international arbitration, secretaries sit uneasily between representatives (they are often in fact lawyers) and arbitrators (they play a role akin to arbitrators'). Procedural rules demand that secretaries satisfy requirements of independence and impartiality. 212 Other than this basic obligation, it is concerning that they are not 'regulated in a way that accords withrather than denies -our present reality.' 213 The use of secretaries has indeed become routine, and their tasks have often been enhanced. The main ethical issue surrounding secretaries' regulation is thus what tasks arbitrators can legitimately delegate to them.214 

A. Arbitrators

Independence requirements for arbitrators are so long-standing that they are nearly canonical. Adjudicators' independence has always depended upon, and still depends upon, stakeholders' concerns and values, but also on adjudicators' role in their respective legal system. Ralston notes inter-state arbitrations in ancient times were presided by high-ranked, respected citizens from neutral states, and often called upon to take an oath to the gods before performing their duties. 215 Dworkin presented the ideal national judge as a Hercules embodying superhuman skill, patience and acumen. 216 Dezalay and Garth similarly identified top commercial arbitrators as individuals with high status, independence and symbolic capital. 217 In this context, this chapter analyses the main ethical obligations of international arbitrators, namely to remain independent, impartial and to disclose potential conflicts. These fundamental obligations, of which traces can be found in early international arbitrations,218 are based on the long-standing principle that arbitrators need to be neutral third-party decision-makers if their rulings are to be considered legitimate. 219 In addition, arbitrators' other noteworthy obligations include the duty to conduct the arbitration fairly, to ensure the proceedings' confidentiality, to act competently and to issue the award within a reasonable timeframe. 220 Despite the large number of sources regulating arbitrators, there is a common understanding about what should be required of them in terms of independence and/or impartiality. 221 This idea comes from the fact arbitrators are, in the eloquent wording of two distinguished counsel, 'legal creatures with a predominantly judicial function.' 222 Independence and impartiality are complex concepts, hotly debated, and involve numerous components such as the duty to disclose, the duty to investigate, as well as other considerations. In the end, however, differences lie more in the application than in the wording of these lofty principles.

The first issue concerning arbitrators' independence standard relates to the different terminology used by each source. Article 14(1) of the ICSID Convention states, '[p]ersons designated to serve on the Panels shall be persons of high moral character and recognized competence in the fields of law, commerce, industry or finance, who may be relied upon to exercise independent judgement.' 223 Sources like the 1996 English Arbitration Act require that the tribunal be impartial, 224 and others simply call on arbitrators to be neutral. 225 Despite these divergences, contemporary rules increasingly use the twin concepts of independence and impartiality, of which the most notable are the UNCITRAL Rules, 226 the Permanent Court of Arbitration ('PCA') Arbitration Rules 227 and the IBA Conflicts Guidelines. 228 This is also the case for national arbitration laws. 229 Some institutions like the ICC-ICA have changed the wording of their rules to move toward using both concepts, 230 even if they had traditionally been sceptical of such approaches and had long resisted them. 231 This overview illustrates that, while the ICSID Convention only requires that arbitrators be in a position to exercise independent judgement, most other rules, laws and guidelines include an express independence and impartiality standard. 228 IBA Conflicts Guidelines, General Principle 1 ('Every arbitrator shall be impartial and independent of the parties at the time of accepting an appointment to serve and shall remain so until the final award has been rendered or the proceedings have otherwise finally terminated.'). 229 See, e.g., Netherlands Arbitration Act (2014), Article 1033 (refers to impartiality and independence). On the changes brought by the new Dutch law, see D. Strik and M. Krestin, 'New Dutch Arbitration Law Adopted', Kluwer Arbitration Blog (28 May 2014), available at http://kluwerarbitrationblog.com/blog/2014/05/28/new-dutcharbitration-law-adopted/ (last accessed 11 January 2020). 230 ICC-ICA Rules, Article 11(1) ('Every arbitrator must be and remain impartial and independent of the parties involved in the arbitration.'). 231 Bond highlights that 'the very first ICC Arbitration Rules of 1923 [and of 1955] Schreuer (Oxford University Press, 2009), 138. Yet, the ICSID Convention and Rules have been interpreted and applied to incorporate the concept of independence and impartiality. For instance, the extensive debate has discussed the different wording in English and Spanish, and concluded that both concepts were included. Although this may not be persuasive in light of the wording of the provisions, it has nevertheless been universally accepted.

Scholars both within and outside of the arbitration community have interpreted the wording used by these sources differently, echoing a debate that has been going on in many other adjudicatory contexts. For instance, Cristani contends that independence and impartiality should be distinguished, 233 Paulsson and Van Harten argue that the terms overlap, 234 while Rogers asserts that there are no practical differences between the two. 235 A closer look at these arguments, however, shows that they are not in direct opposition. More precisely, it is correct to say that independence concerns the external connections or relations of an arbitrator, while impartiality has to do with his or her subjective state of mind. 236 But it is also right that 'the concept of impartiality entirely subsumes that of independence, since an arbitrator whose interests lie with a party, or with the outcome of a case, is unlikely to be perceived as impartial.' 237 Lastly, the significance of the independence and impartiality standard is for the greater part determined by its application by arbitral tribunals and national courts. 238 Each source further details the independence standard for arbitrators through its own 'test.' Such tests are central in the determination of an arbitrator's bias or conflicts. The tests themselves are different, apply at different stages and in different contexts. 239 For instance, ICSID's threshold for a successful challenge is one of a 'manifest' lack of the prescribed qualities. 240 For its part, the very influential UNCITRAL Model Law prescribes that arbitrators should be disqualified in circumstances raising 'justifiable doubts' about their independence or impartiality. The IBA Conflicts Guidelines go along the same line, albeit using a different language: '[d]oubts are justifiable if a reasonable third person, having knowledge of the relevant facts and circumstances, would reach the conclusion that there is a likelihood that the arbitrator may be influenced by factors other than the merits of the case as presented by the parties in reaching his or her decision.' 241 Referring to the standard of 'justifiable doubts' is becoming a trend in institutional arbitration rules. 242 If the jurisprudence in England leans towards requiring a 'real danger of bias' to warrant arbitrators' removal, 243 it appears that most national arbitration laws follow the trend of arbitral institutions. 244 In short, almost all sources require 'justifiable doubts' as the threshold for a successful challenge, which is a lower standard than the ICSID Convention's 'manifest' lack of the prescribed qualities. 245 Despite the different phraseology used to define arbitrators' independence standard, institutional arbitration rules and national arbitration laws have many common points. First of all, '[they] do not generally require proof of actual bias, partiality, or lack of independence by an arbitrator, but instead require some showing of risk, potential, or appearance of bias.' 246 There is a compelling rationale for this lower threshold of proof: actual bias is very difficult to demonstrate since the law cannot creep into the minds of adjudicators in order to contemplate if they are affected by extraneous influences, 247 and arbitral disputes offer limited opportunities for circumstantial evidence. Moreover, while the multiplication of sources governing (and attempting to govern) arbitrators has partly increased the confusion about what these standards and obligations specifically entail, the different formulations have mattered less in practice than their application by arbitral tribunals and national courts based on alleged improper conduct. 248 Because the notions of independence and/or impartiality are subject to interpretation, ethical codes, institutional arbitration rules and national arbitration laws all require that arbitrators disclose information to the parties in the dispute in which they will be appointed. This ensures that parties, as well as the arbitral institution administering the dispute, have the relevant information to evaluate if an arbitrator has the ability to serve in a particular case: '[d]isclosure thus helps to select the right arbitrator and to avoid selecting an arbitrator who could potentially subsequently be challenged by the other side on account of a conflict of interest.' 249 Since disqualifications grounded on facts already disclosed and accepted by the parties are proscribed, disclosure prevents parties from interrupting and frustrating ongoing arbitration proceedings with late challenges. At a broader level, disclosures increase transparency and confidence in the system by providing stakeholders with the relationships and experiences that could significantly affect the actual or perceived decision-making capacity of arbitrators. 250 Furthermore, arbitrators generally sign a statement affirming their independence. A good example of how this duty of divulgation manifests itself is found the ICC-ICA Rules, which requires that arbitrators 'disclose in writing to the Secretariat any facts or circumstances which might be of such a nature as to call into question the arbitrator's independence in the eyes of the 248 Rogers, Ethics in Arbitration (2014), paras. 2.50, 2.103. 249 Daele, Challenge and Disqualification of Arbitrators (2012), 1. The issue of late proposals is also specifically addressed by time limits to file a challenge, that is, promptly after the facts are known or should have been known. Importantly, the duty of disclosure is continuous throughout the proceedings. 250 Rogers, Ethics in Arbitration (2014), 91. parties, as well as any circumstances that could give rise to reasonable doubts as to the arbitrator's impartiality.' 251 The ICSID Arbitration Rules also provide an illustrative example of independence statements. Under these rules, arbitrators must confirm they have never had any 'past and present professional, business and other relationships (if any) with the parties,' as well as 'any other circumstance that might cause [their] reliability for independent judgement to be questioned by a party.' 252 Given how they are framed, most rules and laws leave a significant discretion to arbitrators about the type of information that they should disclose. Broad terms such as independence and impartiality are subject to the arbitrators' interpretation. 253 In response to this pitfall, there have been limited efforts to include 'quantitative and categorical descriptions of the specific content that must be disclosed.' 254 For instance, the IBA Conflicts Guidelines set forth specific circumstances and relationships that should be disclosed by arbitrators. While some have criticized these efforts 255 and others have praised them, 256 most rules and laws have not adopted such an approach, and have instead left the decision about what to disclose to arbitrators' subjective assessment.

Although the duty to disclose applies to information known by arbitrators, the duty to investigate asks them to make certain inquiries about circumstances that would also require disclosure. Few institutional arbitration rules and national arbitration laws directly impose a duty to investigate on arbitrators. Among them, the IBA Conflicts Guidelines' General Standard 7(d) provides, '[a]n arbitrator is under a duty to make reasonable enquiries to identify any conflict of interest, as well as any facts or circumstances that may reasonably give rise to doubts as to his or her impartiality or independence.' 257 However, the UNCITRAL Rules, ICC-ICA Rules, and LCIA Rules, as well as many national arbitration laws, 258 are silent about whether arbitrators have a duty to investigate potential conflicts of interests. 259 This is also the case for the ICSID Convention, ICSID Arbitration Rules and ICSID Additional Facility Rules. In a nutshell, most rules and laws themselves generally do not address this duty, at least not explicitly.

Despite the absence of a textual foothold, arbitral and national case law has recognized the duty to investigate potential conflicts, grounding it in the arbitrator's duty to disclose. The rationale for doing so is that an arbitrator cannot simply rely on his or her existing knowledge when making disclosures. 260 Yet arbitral and national courts have diverged on the scope of the inquiries. For instance, two schools of thought have emerged from the interpretation of ICSID Rule 6(2). Under the first one, limited investigation is needed, and part of the duty lies on third parties. Under the second school, arbitrators themselves are required to carry out a comprehensive investigation. 263 Similarly, the jurisprudence of national courts is divided on the duty to investigate. Using the USA to exemplify this divide, Rogers writes that '[s]ome courts have found that an arbitrator cannot be biased if he or she does not know about an alleged conflict, and therefore has no duty to investigate unknown facts, while other courts have reasoned that, since the standards for impartiality are framed to also prevent perceptions of bias, potential arbitrators must investigate potential conflicts.' 264 Thus, even if arbitral and national courts have filled the void left by most rules and laws and established a duty to investigate, they have done so inconsistently, and therefore found different parameters to this duty.

Concretely, several issues have emerged from the appraisal of arbitrators' independence. One of these issues, which has been raised in both commercial arbitration and investment arbitration, is whether party-appointed arbitrators and chairpersons should be held to the same standard of independence. Recent reviews of dissenting opinions in international arbitration have shown that party-appointed arbitrators generally favour their appointing party. Redfern, for instance, has reported that every dissenting opinion in 2001 ICC-ICA arbitrations has sided with the party having nominated the dissenting arbitrator. 265 Similarly, van den Berg found that all dissents he studied in investment arbitration favoured the party that appointed the dissenting arbitrator, [START_REF] Van Den | The posture adopted by ad hoc judges in the International Court of Justice, almost invariably espousing the theses of their appointing states, has over many years been similarly inglorious -with a[END_REF] which brings about concerns akin to those of ad hoc ICJ judges. 267 While these trends do not indicate an actual bias from party-appointed arbitrators, 268 they nevertheless suggest that parties have 'actively [sought] out arbitrators whom they believe would be pre-disposed to rule in their favour,' 269 and that parties have had success in predicting arbitrators' views. ' [C]laiming that the independence of a party-appointed arbitrator can be equated to that of a domestic judge, or that of a presiding arbitrator, has [thus] been called hypocrisy, an ideological façade, a fiction, a mythology, and a triumph of rhetoric for the naïve.'270 By acknowledging that there are degrees of impartiality, some have asserted that partyappointed arbitrators should be sufficiently impartial while presiding arbitrators have to be particularly neutral. 271 With a functional role more akin that of a devil's advocate, and with parties expecting less neutrality from them,272 these commentators have argued that party-appointed arbitrators should be independent, but potentially have less stringent obligations than arbitral chairpersons. 273 Given this role, information asymmetry between the parties in selecting partyappointed arbitrators would be particularly problematic. 274 To resolve this issue, Arbitrator Intelligence, a non-profit, academically affiliated institution, has been set up 'to promote transparency, fairness, and accountability in the selection of international arbitrators by increasing and equalizing access to critical information about arbitrators and their decision making.' 275 A further issue is whether arbitrators in investment disputes should be held to higher ethical standards than the ones in commercial disputes. In light of the governance implications of their decisions, it has been contended that they should. 276 There have been many reforms in the last decade setting forth new procedures to increase transparency in investment arbitration, including publicizing awards rendered by arbitrators. 277 For instance, the 2014 UNCITRAL Rules on Transparency provide for public access to documents issued by arbitrators as well as the hearings related to investment arbitral proceedings. 278 Because awards are now widely available, arbitrators, parties and states have started to rely on them in numerous parts of the process. Even without a formal system of stare decisis, 'tribunals [will] identify where they disagree with earlier tribunals, and provide reasons for siding with one camp when there is already divergence, or for deviating from lines of consistent cases.' 279 This has the effect of 'crafting treaty-overarching, multilateral rules that govern investment treaty arbitrations and that generate an international public dimension in the settlement of individual investment disputes.' 280 This governance implication of arbitrators' work 281 informs the calls for expanding their independence.

The precedential value of awards, 282 coupled with closed personal and professional connections in this specialist community, have also prompted concerns related to 'role switching' and 'issue conflict.' The first relates to the situation in which a professional works contemporaneously as an arbitrator and as a party representative in the field. 283 A role confusion may occur since an arbitrator could be tempted, even unconsciously, to render a particular decision in a case from which he or she might benefit in the future. 284 Many critics from civil society and academia believe that allowing the dual role of arbitrators and representatives concurrently compromises due process. 285 The second concernissue conflictrefers to arbitrators' relationship, not with the parties or counsel in the case, but rather with the subject matter of the dispute itself. 286 On this question, the distinction between acceptable and unacceptable predisposition is notoriously difficult to draw. A recent task force on the subject has taken the view that 'prior opinions about similar legal issues, without more, are generally not disqualifying, [while] views about factual matters specific to the case at hand have been found to be of concern.' 287 In sum, arbitrators' central obligation to remain independent and impartial raises many practical issues in the system, which have intensified as a consequence of arbitration's everincreasing growth, complexification, and diversification. That arbitrators remain independentand be perceived as suchis fundamental for this dispute resolution method to maintain its legitimacy and judicial character. As professionals, service providers, and contractual counterpart, arbitrators also have other obligations to the parties and stakeholders, such as competence and confidentiality.

B. Representatives

In contrast to arbitrators, the substantive ethical obligations of party representatives do not stem largely from institutional arbitration rules, as these rules do provide little guidance on this matter. Representatives' regulation, instead, comes primarily from national sources. Without exception, these sources prohibit representatives from participating in criminal misconduct, as they must refuse assisting any party in such endeavour. 288 Yet, these national sources also significantly differ in terms of the standards of conduct prescribed. Divergence occurs on issues such as witness preparation, ex parte communications, conflicts of interest, confidentiality and privilege, decorum, sanctioned fee arrangements, and others. 289 The discrepancy between national standards is problematic. The legal, cultural and professional diversity of party representatives means they sometimes have differing views about what is ethical and what is not. 290 As a relative and context-dependent concept, fairness can thus be compromised in these adversarial processes. 291 Additionally, the financial and political stakes in international arbitration can create important pressure upon representatives to achieve victory at all costs. 292 The line between zealous advocacy and dishonest conduct can therefore be thin. Sarvarian summarizes the types of problematic behaviour that can occuralbeit rarely:

While particular types of litigation misconduct may more frequently be engaged in by States, one needs to bear in mind that a good deal of such misconduct can be, and at times is, committed by private parties. Forgery and concealment of documents, illegal surveillance of communications (mail, phone, e-mail, and computer hacking), intimidation of the participants in arbitration (arbitrators, party representatives, counsel, experts and witnesses), lies, and false testimony are not reserved for States only. Arbitration against or between business oligarchs in countries with an underdeveloped system of 'rule of law' seems often to involve the use of private detectives to spy on and sometimes visibly follow arbitrators, either to intimidate them or to find evidence for suspected corruption; eavesdropping; threatening witnesses; and forgery, including forged 'evidence' of arbitrator corruption. 293 In light of the foregoing, this section distils representatives' shared ethical obligations, which are mainly found in national sources and soft law instruments. These core obligations, when self-evident or raising little practical concerns, are left out of the analysis. 294 For instance, candour and honesty,295 diligence and competence, 296 and loyalty do not require detailed rehashing. 297 Instead, the focus is on more complicated issues, including conflicts of interest, confidentiality and attorney-client privilege, as well as document production and witness preparation. Before all, it should be pointed out to whom representatives owe their ethical obligations in arbitral proceedings. Chiefly, these obligations are aimed to their clients and the arbitrators sitting on the tribunal, but representatives also interact with many other participants towards whom they have basic responsibilities. This includes experts, arbitral institutions' employees, tribunal secretaries, witnesses and experts, and sometimes even third parties. These obligations, however, are only indirectly 'owed' to these participants, as representatives are required to cooperate with the tribunal in ensuring the fairness and integrity of proceedings. 298 First of all, representatives are precluded from representing a client before an arbitral tribunal where a conflict or an appearance of such conflict would arise because of either their personal responsibilities or their responsibilities towards other participants. 299 Representatives should disclose, 'any personal links with the opposing party or with the Tribunal such as may give rise to an appearance of conflict and in certain cases should probably be obliged to refuse or withdraw from a case.' 300 Numerous national sources create prohibitions on representatives' conflicts of interest. 301 Certain ethical obligations raise issues regarding applicable sources and enforcement venues in international arbitrationand disputes over representatives' alleged conflicts of interest is one of them. Different jurisdictions provide distinct and sometimes divergent conflicts of interest rules. 302 In addition to national sources, the IBA Representation Guidelines address conflicts of interest tangentially. 303 They notably empower tribunals to 'take any other appropriate measure in order to preserve the fairness and integrity of the proceedings.' 304 Conflicts of interest involve the practical question of the (in)appropriate relationship between arbitrators and representatives. A few ICSID tribunals, recently examining this matter, have developed an approach to the exclusion remedy that puts heavy emphasis on temporality. 305 In Hrvatska, a representative was excluded instead of the arbitratorwho was also a colleague elsewhere at a barristers' chambersbecause this arbitrator was appointed first and it would have been unfair and disruptive to do otherwise. 306 In doing so, the tribunal held that 'as a judicial formation governed by public international law, [it] has an inherent power to take measures to preserve the integrity of its proceedings.' 307 In Rompetrol, exclusion was denied because the tribunal ruled that the representative had no obligation to be impartial and independentonly diligent and honest, as well as in compliance with applicable rules of professional conduct. 308 The only challenge was therefore to the tribunal's impartiality, which had fulfilled its own obligations before the representative had been appointed.

Conflicts of interest rules also encompass contemporaneous representation of clients whose legal interests clearly diverge. 309 Notably, the tribunal in Fraport v. Philippines I found that, where the allegation relates to the representation of a former client, the issue is whether there is a real risk that the representative could have received confidential information from that client which may be of significance in subsequent proceedings and may accordingly prejudice the fair trial of those proceedings. 310 Second, party representatives must respect confidentiality obligations and lawyer-client privileges. Arbitral proceedings can indeed be significantly disrupted by a breach of these obligations, 311 whether intentional or inadvertent. As Wälde explains,

[i]f one party is aware of all internal plans within the other party (identification of witnesses, experts, strengths and weaknesses, legal and factual strategy, remuneration arrangements, financial situation), it has an immense strategic advantage. It can persuade (or intimidate) experts and witnesses identified, it can manipulate the arbitration so that the other side reaches the bottom of its war chest and can exploit weaknesses discussed confidentially in the client-counsel relationship. 312 The ILA Hague Principles summarize these obligations broadly: '[representatives] shall not disclose any information communicated by the client to [representatives] in a professional capacity unless authorised to do by the client.' They also specify, '[t]his duty applies in preparation for and during the proceedings and continues after their conclusion.' 313 Certain types of communication are widely considered inappropriate. For one, direct communication with opposing clients should be approved with their representatives in advance. 314 306 Hrvatska Elektroprivreda, d.d v. The Republic of Slovenia, ICSID Case no. ARB/05/24, Tribunal's Ruling regarding the participation of David Mildon QC in further stages of the proceedings, 6 May 2008, para. 26. 307 Hrvatska Elektroprivreda v. Slovenia, para. 33. 308 The Rompetrol Group NV v. Romania, ICSID Case no. ARB/06/3, Decision of the Tribunal on the Participation of a Counsel, 14 January 2010. This chapter, however, contends party representatives must exercise 'independent' professional judgement. 309 Sarvarian, Professional Ethics (2013), 172 (explaining, however, that national rules differ regarding whether such conflicts may be waived). 310 Fraport AG Frankfurt Airport Services Worldwide v. Republic of the Philippines [I] International, 3 (2009), 78, 83 ('Many national codes or rules of professional conduct provide that a lawyer may not communicate directly with an adverse party the lawyer knows to be represented by counsel absent permission or extraordinary circumstances.').

Representatives must also refrain from discussing the merits of the case with the opposing client without their colleagues' consent in order to prevent miscommunication and possible corruption. 315 Moreover, witnesses should be made aware that they have a right to inform their own representatives about contact with other parties, as well as their ability to discontinue communication with other representatives. 316 In order to facilitate negotiations, confidentiality also generally extends to settlement communications and other information disclosed 'without prejudice' by the opposing party, which cannot be used in legal proceedings. 317 While privilege and confidentiality obligations are widely recognized across jurisdictions, they differ significantly in a few respects. These legal principles diverge regarding the scope of privilege, the types of participants and communications covered, and the waivers of privilege. 318 There is not only a divide between civil law and common law jurisdictions, but specificities also emerge between jurisdictions of the same tradition. 319 Representatives in proceedings should thus be acutely aware at least of the rules of bar association where they are qualified and potentially of others. 320 Third, ethical standards for party representatives in document production and witness preparation have historically given rise to controversy in international arbitration. This is mostly because witness interviews, familiarization and preparation vary under national law. Most common law jurisdictions allow representatives to carefully interview potential witnesses and assist them in testimony preparation. 321 In contrast, civilian jurisdictions generally consider it unethical and potentially criminal to guide a witness's testimony. 322 In recent years, this discrepancy has partly subsided in international arbitration through the progressive development of international standards addressing the issue. Some arbitral institutions, for instance, have adopted explicit provisions on witness interviews. The LCIA Rules state that, '[s]ubject to the mandatory provisions of any applicable law, rules of law and any order of the Arbitral Tribunal otherwise, it shall not be improper for any party or its legal representatives to interview any potential witness for the purpose of presenting his or her testimony in written form to the Arbitral Tribunal or producing such person as an oral witness at any hearing.' 323 Still, provisions like this one generally provide little guidance on the permissible scope and character of this preparation.

The IBA Representation Guidelines address the subject of witness preparation in greater detail. Guideline 20 provides, '[a] Party Representative may assist Witnesses in the preparation of Witness Statements and Experts in the preparation of Expert Reports.' 324 Guideline 24 opines that a representative may meet or interact with witnesses and experts in order to discuss and prepare their prospective testimony provided that he or she acts consistent with the principle that the evidence given 'should reflect the Witness's own account of relevant facts, events or circumstances, or the Expert's own analysis or opinion.' 325 Witness preparation in the guidelines thus broadly adopts the common law model. It allows question rehearsal and other forms of preparation, while requiring only that witness testimony be genuine and represents the witness's own account and opinion. 326 In this respect, Rogers makes an interesting point regarding the synchronization of seemingly incompatible systems: '[t]his ethical norm is often characterized as a harmonization of or compromise between common law and civil law traditions. But that explanation is not quite right. How exactly do you compromise or harmonize between being ethical and unethical?' 327 Indeed, ethical standards are not black and white. They depend on the functional role given to each participant in the arbitral system. In practice, tribunals consider 'complaints about witness preparation in assessing the credibility and weight of the witness's testimony.' 328 With documentary evidence, there are the risks of forgery and witness tampering and, more commonly, of accidental contamination of evidence through improper handling. On this matter, ethical standards are largely derived from the procedural law(s) governing how evidence may be adduced in the proceedings. Yet, these issues have an ethical dimension, and international tribunals currently have a limited array of tools to regulate or deter improper conduct, except perhaps via the use of their inherent powers. 329 In a nutshell, representatives should carefully consider conflicts of interest, confidentiality obligations and attorney-client privilege, and document production and witness preparation, in addition to their more obvious ethical obligations as professionals. They must do so even though 323 LCIA Arbitration Rules, Article 20.5. 324 IBA Representation Guidelines, Guideline 20. 325 IBA Representation Guidelines, Guideline 24. 326 IBA Representation Guidelines, Comments to Guidelines 18-25 ('[A] Party Representative may meet with Witnesses and Experts [or potential Witnesses and Experts] to discuss their prospective testimony. A Party Representative may also help a Witness in preparing his or her own Witness Statement or Expert Report. Further, a Party Representative may assist a Witness in preparing for their testimony in direct and cross-examination, including through practise questions and answers [Guideline 24]. This preparation may include a review of the procedures through which testimony will be elicited and preparation of both direct testimony and cross-examination. Such contacts should however not alter the genuineness of the Witness or Expert evidence, which should always reflect the Witness's own account of relevant facts, events or circumstances, or the Expert's own analysis or opinion.'). 327 Rogers, Ethics in Arbitration (2014), 303. 328 Born, International Commercial Arbitration (2014), 2862. 329 Sarvarian, Professional Ethics (2013), 178-9. the guidance from institutional arbitration rules is minimal and despite the confusion created by differing national sources. Respecting these obligations ensures zealous advocacy remains fair and both parties proceed to international arbitration in good faith.330 

C. Experts

Like those applicable to party representatives, the ethical obligations incumbent on experts are somewhat disjointed. National sources regulating expert conduct are indeed rarely meant for international arbitral proceedings. Apart from this similitude, these sources vary considerably across jurisdictions. To take one example out of many, the Supreme Court of Canada recently took the approach that independence and impartiality requirements bear not just on the weight but also on the admissibility of evidence. 331 This is not a universal principle, however.

Against this backdrop, one of the best attempts to address expert witnessing in international arbitration is found in the IBA Evidence Rules, even if they touch on ethical issues only indirectly. Experts' obligations relate to professional independence and focus on disclosure requirements. Specifically, Article 5 and Article 6 deal with party-appointed and tribunal-appointed experts, respectively.

As mentioned, the IBA Evidence Rules set forth two interrelated ethical obligations for experts. The first is 'independence.' 332 Both types of experts should exercise independent professional judgement, being required to make 'an affirmation of his or her genuine belief in the opinions expressed in the Expert Report'. 333 Further, Article 5 requires party-appointed experts to be independent from the other participants, putting emphasis on 'outward manifestation of partiality' rather than on the more relevant but less tangible expert state of mind. 334 In satisfying this requirement, the expert must examine these relationships and confirm that he or she is independent. 335 For example, the Commentary on the IBA Evidence Rules states that the partyappointed expert must have 'no financial interest in the outcome or otherwise ha [ve] relationships that would prevent the expert from providing his or her honest and frank opinion. 336 Similarly, Article 6 refers to 'independent Tribunal-Appointed Experts.' 337 It is advisable that tribunal-appointed experts display strict neutrality to avoid any potential charge of bias, especially given how 'remote' they are from each disputing party. Less clear, however, is whether this same hallmark should apply to party-appointed experts. In terms of their functional role, these experts are similar to party-appointed arbitrators, as they are chosen and compensated by only one party. In addition, party-appointed experts routinely communicate and collaborate with appointing parties and their representatives. For these reasons, it may be naïve, if not misguided, to require that they meet this high independence standard. 338 Second, the IBA Evidence Rules explicitly establish disclosure obligations. These requirements represent an important way of increasing transparency, which may in turn 'press parties to be more careful in selecting experts who are free from obvious and discrediting conflicts.'339 Party-appointed experts must disclose all relationships they may have with the parties, their representatives and the tribunal. 340 For their part, tribunal-appointed experts must make a statement of his or her independence with the parties, their representatives, and the tribunal. 341 The disclosure obligations thus differ partly between the two types of experts. A principal difference between these obligations is that tribunal-appointed experts submit their statement before accepting the appointment342 for the tribunal and the parties to evaluate their independence and avoid tactical challenges later in the proceedings. 343 The second difference is less justified. There is indeed an unexplained variation in the rules between the 'statement of independence' required of tribunal-appointed experts and the 'statement of relationships' to be provided by partyappointed experts. 344 Is there a material difference between these statements? Is it indeed that tribunal-appointed experts are subject to less stringent disclosure obligations? In the end, IBA Evidence Rules represent an imperfect but much-needed effort to define experts' ethical requirements.

D. Funders

More than any of the obligations discussed regarding arbitrators, representatives and experts, the substantive obligations applicable to third-party funding are currently undergoing fundamental transformations. 345 The areas that require reform are well-known and frequently debated, but few binding sources have addressed them with definitive solutions. One issue is whether funders should be subject to obligations comparable to those of parties and representatives given the influence they can exercise in the conduct of proceedings, even if such influence may be asserted behind the scenes. For instance, depending on the arrangements in force, funders may be instrumental in selecting the party-appointed arbitrator.

Yet the key issue now is whether the involvement of a third-party funder should be disclosed, as this participant may be related in some way or another to an arbitrator on the tribunal. This relationship could then raise doubts as to the independence of this arbitrator. 346 Arbitrators must be aware of a funder's presence to make appropriate disclosures, or, if their relationship with funders is confidential, to resign. 347 Conflicts of interest and disclosure are thus once again central and intertwined.

Disclosure matters since conflicts can occur between arbitrators and funders. A few examples show this is far from hypothetical in today's arbitration practice. For instance, an arbitrator consistently appointed by the same funder may raise concerns about influence and interdependency. 348 An arbitrator's firm having an interest in one proceedings' outcomebecause of its relationship with a funder in another arbitration or otherwisecan be equally problematic. Further concerns may arise from an arbitrator advising a funder in various capacities. 349 Assessing if these situations are common is challenging since funders keep their activities and arrangements closely guarded. In any event, even the rare cases that have surfaced support comprehensively addressing funders' conflicts of interest and disclosure. 350 The burden of disclosing funding could fall on various participants. One may believe thirdparty funders themselves should voluntarily provide this information. They are, however, generally not enthusiastic about the prospect of disclosing their involvement. 351 Notably, the ALF Code (the self-imposed rulebook of UK funders) is silent on this question. 352 Funders fear that disclosure serves as a pretext for delaying and frustrating the natural course of proceedings, as well as obtaining sensitive information about the case from the other side. These concerns are perhaps overstated, as communications with party representatives relating to the case are deemed privileged under national and international rules. 353 Against this backdrop, the parties sometimes fulfil, and should arguably fulfil, disclosure obligations. To this end, General Standard 7 of the IBA Conflicts Guidelines requires parties to inform arbitrators about funding. 354 But the scope of such disclosure remains contentious, arbitrators and arbitral institutions should assess whether any potential conflicts of interest exist between an arbitrator and a third-party funder, and the need to make appropriate disclosures or take other appropriate actions that may be required under applicable laws, rules, or Guidelines.'). 348 Rogers, Ethics in Arbitration (2014), para. 5.72. 349 This situation has already occurred and attracted significant public attention: 'Beechey to Advise Third-Party Funder', Global Arbitration Review (2013), available at https://globalarbitrationreview.com/article/1032778/beecheyto-advise-third-party-funder (last accessed 12 January 2020). 350 J. A. Trusz, 'Full Disclosure? Conflicts of Interest Arising from Third-Party Funding in International Commercial Arbitration ', Georgetown Law Journal, 101 (2013), 1649, Pt. III. 351 Rogers, Ethics in Arbitration (2014), para. 5.115 ('[T]here remains disagreement within the funding community about disclosure, and a reluctance by some to commit to disclosure absent a legal mandate.'). 352 Rogers, Ethics in Arbitration (2014), para. 5.115. 353 Park, 'A Fair Fight' (2014), 423. 354 IBA Conflicts Guidelines, General Standard 7. especially given the wording used in the guidelines can give rise to varying legitimate interpretations. More recently, the Report of the Task Force on Third-Party Funding has suggested parties should, of their own initiative, disclose the existence of 'a third-party funding arrangement and the identity of the funder to the arbitrators and the arbitral institution or appointing authority (if any).' 355 This disclosure should be done either at first appearance or submission, or 'as soon as practicable after funding is provided or an arrangement to provide funding for the arbitration is entered into.' 356 A small number of institutional arbitration rules, national arbitration laws and IIAs go further, explicitly granting tribunals the power to order disclosure. Notably, the 2017 SIAC Investment Arbitration Rules provide that arbitral tribunals have the power to 'order the disclosure of the existence of a Party's third-party funding arrangement and/or the identity of the third-party funder and, where appropriate, details of the third-party funder's interest the proceedings' outcome, and/or whether or not the third-party funder has committed to undertake adverse costs liability.' 357 The rules thus expressly allow, but do not require, tribunals to force disclosure of funding. 358 Mandatory disclosure requirements only appear in national legislative reforms such as those of Hong Kong and Singapore, as well as in a few modern IIAs. 359 Recent developments suggest the trend towards heightened ethical regulations of funders, as well as more robust tools at the disposal of arbitrators, is likely to increase. For example, ICSID is considering rules governing disclosure of third-party funding as part of the process of updating its rules and regulations. 360 Any reform of funding rules must consider not only how the involvement of a funder may affect arbitrators' independence, but also ensure that new tools are designed to protectrather than obstructarbitral proceedings. As an illustration, one suggestion is to limit disclosure to arbitrators, and not to the opposing party. In the end, what is important is that funders should not be considered suspicious or required to disclose more than what is necessary, and are regulated appropriately.

From this analysis of participants' substantive obligations, many principles emerge and provide insights on the tensions mentioned in this section's introduction. Are participants overor under-regulated? It depends. Perhaps unsurprisingly, the further a participant is from the core of the arbitral process, the less his or her obligations have been developed up to this point. What is the appropriate balance between due process and effective proceedings? This also varies between participants. Interpretations of arbitrators' independence requirements have on occasion gone overboard and have unduly burdened proceedings, thus risking 'curr[ing] the disease but kill[ing] the patient.' 361 On the other hand, the rules of other participants, such as funders, remain quite rudimentary and must be elaborated with greater precision in the future. At last, participants' obligations would be trivial without enforcement mechanisms.

III. FORUMS: ENFORCEMENT OF ETHICAL STANDARD

The applicable ethical rules can set aspirational standards, shaping participants' behaviour even in the absence of enforcement mechanisms. 362 This has been the case of soft law instruments, which play a 'norm setting function' in international arbitration. 363 But poetic justice alone is not enough. By definition, coercive forums give teeth to ethical obligations. In the system, the New York and ICSID Conventions coordinate a multi-level network of forums to perform this task. Before these forums are presented, a few points should be highlighted to demonstrate why and how these obligations go sometimes realized and sometimes unrealized.

First, it is at times uncertain which forum has jurisdiction to enforce a standard of professional conduct. 364 Even assuming that the relevant arbitral tribunal, arbitral institution, or national authority can play this role in a specific case, questions remain about these actors' awareness of the situation and their ability to intervene. Indeed, who has an incentive in reporting improper conduct or in initiating proceedings against a participant? What type of interestprivate or public, individual or systemic, etc.is at stake? Two examples, among many others, illustrate potential concerns with one participant enforcing an ethical obligation against another and vice versa. For instance, while challenge procedures represent a significant procedural safeguard in arbitration, their use has become increasingly disconnected from this purpose. 365 As one interviewee in a study summarized, '[c]hallenging arbitrators for conflict is a new way of appealing. You don't like the way the case is going so you find a conflict and try to get rid of the arbitrator.' 366 Even if the role that expanded disclosure standards have played in the recent increase of arbitrator challenges is not fully explored 362 From a normative standpoint, one could say law subsists even in the absence of enforcement mechanisms through the figure of 'the other' found within the subject of law (an individual or a State) itself: N. Kasirer, 'Le droit robinsonien', in O. Moréteau and J. Vanderlinden (eds.), La Structure des Systèmes Juridiques: XVIe Congrès de l'Académie Internationale de Droit Comparé (Bruylant, 2003). 363 O'Hara O'Connor et al., 'Who Should Regulate the Advocates and What Should Be Regulated?' (2016), 353. 364 For a discussion on how this applies to lawyers, see Born, International Commercial Arbitration (2014), 2888 (' [T]here is a high degree of uncertainty concerning the application and enforcement of national codes of professional conduct to counsel in international arbitrations. That uncertainty is reflected in both formal doctrine [which reflects a diversity of positions and lack of clear authority] and practical experience [where counsel are surprisingly uncertain about what rules of professional conduct govern their activities and where actual enforcement of such rules is very limited].'). 365 IBA Conflicts Guidelines, Introduction, para. 1 ('Parties have more opportunities to use challenges of arbitrators to delay arbitrations, or to deny the opposing party the arbitrator of its choice. Disclosure of any relationship, no matter how minor or serious, may lead to unwarranted or frivolous challenges.'). 366 Karton, The Culture of International Arbitration (2013), 116. See also M. Lalonde, 'Quo Vadis Disqualification?', in M. N. Kinnear et al. (eds.), Building International Investment Law: The First 50 Years of ICSID (Kluwer, 2016), 652-3. at this point, 367 the relationship between ethical regulations and so-called 'guerrilla' tactics is wellknown, 368 and examples of bad-faith challenges surge. 369 Further, some have alleged misconduct against representatives to elicit sanctions from national bar associations. 370 While in many cases there may be no reason to question the good intention behind such a practice, one may cynically wonder whether it has been used, or could be used, as another tool for misguided representatives engaged in guerrilla tactics.

Second, the current forums for enforcing ethical standards are not always particularly attractive or effective. The reasons for this may vary, depending on which participant and forum are concerned, but the crux of the problem remains the same: these forums generally lack, in one respect or another, a piece of the puzzle. In other words, they rarely possess the knowledge of both the applicable ethical rules and the specific facts related to a participant's conduct in arbitral proceedings. In addition, a few forums now bring together all core tenets of international arbitration, namely party autonomy, neutrality and procedural flexibility.

In examining these forums, this section proceeds in four parts. Before all else, it introduces (A) participants' immunity from legal process. This section then considers the role of (B) arbitral tribunals, and (C) arbitral institutions in sanctioning participants, as these are the main enforcement forums on the ground. It finally presents (D) national institutions, including their courts, bar authorities and professional associations, which are mechanisms of last resort. In each case, arbitrators, representatives and experts are again analysed in turn.

Third-party funders do not receive the same treatment because their obligations generally lack enforcement mechanisms. The ALF Code, for example, does not establish a forum to implement its rules. Yet, funders' ethical standard may be applied indirectly in certain circumstances. As an illustration, there is a discussion in the literature about whether a tribunal can force a party to bring to light it has a third-party funder using its inherent powers. 371 Moreover, funding agreements often themselves stipulatea bit paradoxicallythat disputes related to them should be resolved through recourse to international arbitration.372 2013), Article 5.9.3. ('A lawyer shall not commence any form of proceedings against a colleague … without first informing the Bars or Law Societies to which they both belong for the purpose of allowing both Bars or Law Societies concerned an opportunity to assist in reaching a settlement.'). Further, according to Rule 8.3 of the ABA's Model Rules of Professional Conduct, effective in most of the USA, requires members of the bar to report unprivileged knowledge that raises a substantial question about another lawyer's honesty or trustworthiness.

A. Legal Immunity

Civil liability and professional discipline have overlapping functions, as both can respond to affected parties' complaints regarding participants' conduct. However, liability is only concerned with remedying the harm caused to the party directly involved and not in protecting stakeholders in the system more largely. 373 Further, societal goals may outweigh the value of imposing liability in some situations. In arbitral proceedings, participants are occasionally immune from legal processes, although this immunity applies differently to each of them.

In the case of arbitrators, qualified immunity is almost universal and entirely necessary in international arbitration. 374 This view is supported by a historical and comparative overview of arbitrators' immunity from legal process (including lawsuits, criminal prosecution, administrative proceedings) in various national laws and institutional arbitration rules. 375 Arbitrator immunity is important for protecting arbitrators' impartiality and the finality of the arbitral award. It also allows arbitrators to issue awards without fear of potential liability. Accordingly, parties cannot seek an alternative form of appeal by suing arbitrators. 376 This immunity, however, varies across jurisdictions. 377 Internationally, the IBA Ethics Rules call for arbitrator immunity against civil lawsuits, other than in the most serious cases. 378 Institutional arbitration rules generally heed this call. ICSID goes further than most rules in this regard. Article 21 of the ICSID Convention grants arbitrators, 'immunity from legal process with respect to acts performed by them in the exercise of their functions.' 379 This immunity is absolute and applies to all national courts. 380 ICSID, however, may waive this immunity. 381 The ICSID Convention extends immunity beyond arbitrators and includes 'persons appearing in proceedings […] as parties, agents, counsel, advocates, witnesses or experts.' 382 The wide array of participants covered by this immunity is significant given that parties can, and indeed often are, represented by non-lawyers. 383 The issue of representatives' immunity under the Convention was raised in Libananco v. Turkey. In an investigation separate from the case, Turkey had gained access to privileged communications between Libananco, their representatives, and their witnesses. While the 373 Rogers, Ethics in Arbitration (2014), para. 2.96. 374 Born, International Commercial Arbitration (2014), 2080 ('Most national arbitration regimes provide arbitrators with statutory or common law immunities from civil claims against them based on the performance of their adjudicative functions.'). 375 For a particularly interesting policy discussion on the arguments in favour and disfavour of immunity, see N. Blackaby et al., Redfern and Hunter on International Arbitration (Oxford University Press, 2015), Ch. 5: 'Powers, Duties, and Jurisdiction of an Arbitral Tribunal'. 376 Rogers, Ethics in Arbitration (2014), para. 2.99. 377 S. D. Franck, 'The Liability of International Arbitrators: A Comparative Analysis and Proposal for Qualified Immunity', New York Law School Journal of International & Comparative Law, 20 (2000), 1, 18-24. 378 IBA Ethics Rules, Introduction ('The International Bar Association takes the position that [whatever may be the case in domestic arbitration] international arbitrators should in principle be granted immunity from suit under national laws, except in extreme cases of wilful or reckless disregard of their legal obligations.'). 379 investigation was judicially authorized, Libananco argued that Turkey unfairly leveraged its sovereign power to advantage itself in the arbitration. [START_REF] Ross | Libananco Tribunal Rules on Intercepted E-Mails[END_REF] It noted that, [t]he ICSID Convention provides immunity from legal process for legal counsel in the exercise of their functions, including their correspondence in the course of the arbitration.' 385 Since Libananco's objections touched upon the immunities conferred by the Convention, the tribunal asked Libananco to give Turkey a list of the people to whom, in its assessment, the immunity applied. 386 Unlike arbitrators and persons appearing in ICSID proceedings, participants do not benefit from legal immunity. Quite the contrary, they are typically required to subscribe to a professional liability insurance to cover for potential suits filed against them and damages awarded for acts or omissions in the performance of their functions.

B. Arbitral Tribunals

Despite these immunities, a variety of forums can enforce participants' standard of conduct, including arbitral tribunals. Views on the propriety of tribunals' role in this regard have evolved over time. One concern relates to the sometimes absent textual sources supporting these enforcement powers. As an award cannot pass muster if the tribunal exceeded its power, 387 reliance on non-enumerated powers to discipline participants can be uncertain. 388 Another concern derives from the nature of international arbitration. With self-regulation comes the danger of regulating in self-interest, 389 and first-hand knowledge can entail the very delicate task of regulating its own conduct or that of his or her peers. 390 This principle is driven to the extreme in proceedings under the auspices of the ICSID Convention, where unchallenged arbitrators on the panel decide, in certain circumstances, whether one of their colleagues is fit to decide the case. 391 Indeed, Article 58 of the Convention provides, '[t]he decision on any proposal to disqualify a conciliator or arbitrator shall be taken by the other members of the Commission or Tribunal as the case may be.' 392 The reason why this process was retained by the drafters of the Convention is not well documented, although it was noted that having coarbitrators deciding challenges was always accepted, 393 and that the Statute of the ICJ was a source of inspiration. 394 The basis on which unchallenged arbitrators have jurisdiction to decide on disqualification proposals is the principle of Kompetenz-Kompetenz, the well-entrenched doctrine in international arbitration enabling tribunals to decide matters concerning their own competence. 395 This procedure for disqualifying arbitrators has been almost unanimously criticized by practitioners, academics, and stakeholders in investment arbitration. 396 In response to these criticisms, a few academic contributions have addressed alternatives to the current process. For instance, some commentators have suggested, 'exclud[ing] fellow arbitrators from deciding challenges against their colleagues and leav[ing] such decisions to the Administrative Council of ICSID.' 397 This would be similar to the UNCITRAL Rules, which provide challenges are heard by an appointing authority. Others have preferred the option of delegating this responsibility to the Secretary-General by an Administrative Council resolution, 398 to independent ad hoc committees, 399 and to a neutral 'Challenge Facility.' 400 Virtually all commentators agree, however, that the legitimacy of the challenge process under the ICSID Convention would be enhanced if the body deciding on a disqualification proposal were detached from the tribunal. 401 Implementing this reform, however, is impracticable given the difficulty of amending the ICSID Convention. 402 Tribunals' powers to enforce ethical obligations are less controversial as it relates to party representatives, especially as this practice has incrementally developed in international arbitration. For some, this option is 'obvious,' especially given tribunals 'are charged with controlling the proceedings before them.' 403 Yet, and despite their proximity to representatives' conduct, it was not always clear that they were actually empowered to regulate it. In the 1990s, Paulsson noted, 394 Obadia, 'Challenge Decisions' (2008), 376. 395 Daele, Challenge and Disqualification of Arbitrators (2012), 170. 396 G. Bottini, 'Should Arbitrators Live On Mars? Challenge of Arbitrators In Investment Arbitration ', Suffolk Transnational Law Review, 32 (2009), 341 (arguing that 'States should seriously consider the actual arrangements under which challenges generally will be decided by the other two unchallenged arbitrators, who are certainly not in the best position to decide upon a challenge against somebody that might have worked with them for years and that, depending on the result of the challenge, might have to continue working with them for a considerable amount of time.'); A. Ross, 'BIICL Takes Investment Treaty Forum to Paris', Global Arbitration Review, 5(4) (2010) (quoting Stern for her view that challenge decisions should be taken by a neutral party); A. Ross, 'Rise in Challenges a Headache for Lawyers', Global Arbitration Review, 5(1) (2010) (noting that Gaillard believes the requirement in Article 58 of the ICSID Convention to have unchallenged arbitrators decide on disqualification proposal 'is not particularly desirable since it amounts to peer review'). and Ethical Guidelines', Contemporary Asia Arbitration Journal, 3 (2010), 246 recognizing that 'it might be favorable for the legitimacy of the challenge process if the body deciding on a challenge were entirely detached from the arbitral tribunal.' 402 Giorgetti, 'Challenges of International Investment Arbitrators' (2013), 317. 403 C. Rogers, 'Guerrilla Tactics and Ethical Regulation', in G. J. Horvath and S. Wilske (eds.), Guerrilla Tactics in International Arbitration (Kluwer, 2013), 335. '[a]rbitrators are named to resolve disputes between parties, not to police the conduct of their representatives, and therefore do not rule on complaints of violations of codes of conduct.' 404 Attitudes have certainly changed in this regard, perhaps in response to increased costs and delays resulting from representative misconduct. '[The] previously unthinkable prospect of tribunal-imposed sanctions for counsel is gaining traction.' 405 Arbitrators that take ethical matters into their own hands have an increasingly large array of options for sanctioning party representatives. Among the possibility, there is public admonishment, suspension from proceedings, fines and personal costs orders, as well as reporting to national bar authorities. 406 They are examined in turn.

Public admonishment engages representatives' reputation, which is vital to their business in a competitive marketplace for legal services. 407 The tribunal in Pope & Talbot grappled with this issue, ultimately deciding to outline its criticism of the representative's conduct in its written decision. While the tribunal did not consider itself entitled to regulate the representative directly, assuming that the decision would be released publicly, the tribunal decidedly to include its criticism in the written reasons for everyone to see. 408 This kind of embarrassment puts representatives' professionalism in doubt, potentially affecting their ability to retain and attract clients.

While the tribunal in Pope & Talbot did not consider itself authorized to sanction representatives, others have interpreted their residual power over the proceedings as conferring an ability to regulate representatives, including removing them from the proceedings. 409 This recourse, however, may lie at the edges of its legitimate jurisdictional authority. The tribunal in Hrvatska v. Slovenia determined that its inherent power to preserve the proceedings' integrity gave it this ability, despite the ICSID Convention and Rules' silence on the matter. 410 It found that the continued participation of a representative from the same barristers' chambers as one of the arbitrators in the arbitration could lead a reasonable observer to form a justifiable doubt about the impartiality and independence of that arbitrator. 411 Other tribunals have simply understood their powers more broadly than the tribunal in Pope & Talbot. In HEP v. Slovenia, the tribunal was more comfortable determining that it had jurisdiction to take measures against representatives. As Rogers has reflected, 'the remedy sought in HEP v. Slovenia seems much more closely tied to traditional notions of tribunals controlling proceedings, and their related obligation to produce an enforceable award.' 412 Similarly, the ad hoc committee in Fraport v. Philippines I came to its decision on a representative's disqualification relying on concerns about the proceedings' fairness. In the proceedings' annulment stage, the Philippines opposed that the claimant be represented by a member of a law firm which had previously acted as a representative for it in a parallel arbitration under the ICC-ICA Rules. In its decision, the ad hoc committee evoked its powers, pursuant to Article 44 of the ICSID Convention, to decide any procedural question arising and not directly covered by the Convention and Rules. It opined: '[w]here the allegation relates to the representation of a former client, the issue for the Committee is whether there is a real risk that the representative could have received confidential information from that client, which may be of significance in the subsequent proceedings, and which may accordingly prejudice the fair trial of the second proceedings.' 413 In this case, the ad hoc committee opined that no real risk was present that the representative could have received confidential information upsetting the annulment proceeding. The law firm's retainer in the earlier ICC-ICA case, it held, was effectively 'stillborn.' 414 A less disruptive measure that tribunals have taken to reprimand party representatives is awarding costs against the party they represented in the arbitration. Even the tribunal in Pope & Talbot, who was unwilling to directly sanction representatives, imposed costs on their party with the hope that representatives would take responsibility and pay the extra costs themselves. 415 In a recent ICSID case involving Uzbekistan, after the state's representative violated participants' confidentiality, the tribunal ordered Uzbekistan to pay costs. 416 This approach to sanctioning representatives has received praise, but concerns remain with respect to its fairness. On the one hand, cost-shifting mechanisms might be 'the most transparent and express means of providing a remedy for counsel misconduct.' 417 For instance, the threat of a personal cost order could dissuade representatives from pursuing delay tactics. 418 On the other hand, it may unfairly punish parties who simply fell victim to their representatives' misbehaviour. In such cases, 'it would be more just for representatives to bear the consequences of their own inefficiency or incompetence.' 419 These considerations should inform future practices regarding when this type of regulation is advisable.

Tribunals that would prefer to avoid these issues could refer matters to representatives' home regulatory authority. This recourse should be exercised cautiously, however. On its face, arbitrators' contractually agreed confidentiality commitment 420 and the mandatory state-regulatory rules applicable to them as bar members may clash. Upon careful examination, however, these obligations materialise in different circumstances.

The parties cannot agree to brush aside their representatives' deontological obligations under national law and these professionals must abide by them. But substantive issues pertaining to the dispute itself are indeed private. 421 Still, numerous cases may lie in a grey zone. Involving bar associations should be reserved for the clearest and most serious infractions given that representatives can face disbarment. 422 In the end, arbitral tribunals must weigh several considerations when deciding how to address representative misconduct.

As mentioned, the LCIA has undertaken to clarify tribunals' authority over representatives' conduct by directly addressing the issue in its arbitration institutional rules. The 2014 LCIA Rules describe behaviour that may be subject to admonishment, while giving arbitrators wide discretion regarding sanctions. 423 Notably, the tribunal's powers under the LCIA Rules are discretionary, allowing arbitrators to consider when their authority is best exercised. 424 As for experts, it would be expected that tribunals' vast array of options for sanctioning representatives should extend to them as well. In practice, however, arbitrators are more reluctant to interfere with parties' experts, 425 especially based on their inherent powers. Arbitrators may be less likely to face challenges if instead they regulate experts' participation based on rules invoked in the parties' agreement to arbitrate like, for example, the US Federal Rules of Evidence. 426 Without such a textual authority to rely on, arbitrators generally allow parties to introduce experts at their own discretion. Remarkably, the tribunal in Teinver v. Argentina found that neither the criminal and civil liability of witnesses nor the existence of pending criminal and civil suits against witnesses under national law might constitute a bar on a witness's ability to testify in these arbitral proceedings. 427 Rather than grapple with challenges to expert appointments or admissibility questions during the hearing, arbitrators may find it easier to simply discard the expert opinions when making their final decision. 428 In Flughafen Zurich v. Venezuela, the tribunal rightly concluded it had jurisdiction to determine the probative value of any evidence submitted by the parties. 429 Further, arbitrators may opt to appoint themselves an independent expert to assist them in assessing the evidence. 430 In short, tribunal powers in enforcing ethical obligations against arbitrators, representatives, and experts are shifting today. More than any other sources, institutional arbitration rules have been revised and amended to reflect the growing practice and trends related to views about these powers' propriety. Participants can be regulated and sanctioned in other forums, including arbitral institutions.

C. Arbitral Institutions

In the last two decades, recourse to arbitral institutions' services has steadily increased to the point where it has become the norm rather than the exception. Along with this trend, the general expertise and involvement of these institutions in proceedings have expanded accordingly, 431 including on ethics and regulatory issues.

Arbitral institutions now act as the primary enforcers of arbitrators' ethical standard, backed up only by national courts. These institutions exercise their powers mainly with respect to arbitrator selection and challenge. Under most rules, institutions themselves deal with these procedures through the rules governing the tribunal constitution. 432 Once arbitrators make the required disclosure, any party alleging a conflict needs to provide notice to the arbitral institution, or, in ad hoc proceedings, to the appointing authority. The opposing party or the arbitrator can accept the notice, and, if not, they generally submit responses. 433 The arbitral institution or appointing authority will subsequently rule on the challenge.

Arbitral institutions' decisions are generally rendered 'in a letter that purports to be final and binding on the issue.' 434 These decisions used to be issued without reasons. For many years, these institutions were reluctant to explain to the parties the rationale for their rulings on challenge proposals. While the arguments supporting this practice were varied, users' appetite for changes once again tipped the scales. The ICC-ICA and LCIA represent notable examples of institutions having revised their rules to provide that challenge decisions should be made in writing, with reasons. 435 ICSID's challenge practice stands out in comparison to other institutions. Article 58 of the ICSID Convention provides, 'where [unchallenged] members are equally divided, or in the case of a proposal to disqualify a sole conciliator or arbitrator, or a majority of the conciliators or arbitrators, the Chairman shall take that decision.' 436 In the first draughts of the ICSID Convention, Chairman decisions were envisaged only in single arbitrators' cases, but their power was subsequently extended, first, to cases where the unchallenged arbitrators are equally divided, and, later, to cases where the disqualification proposal concerns the majority of tribunal's arbitrators. 437 The possibility for a tribunal's majority to be challenged is not as remote as it appears at first sight. 438 In fact, this scenario occurred on five occasions leading up to 2012. 439 Even though it is not provided in the ICSID Convention and Rules, it has become common practice for the Chairman to seek the recommendation of the Secretary General. 440 In addition to their powers on tribunal constitution, a few institutions have recently introduced innovative measures for regulating arbitrators. For example, ICC-ICA has decided to hit them in their wallets. Arbitrators who submit awards late may be subject to fee reductions at the Court's discretion. Exceptional circumstances may justify delayed submissions, but arbitrators will be penalized for delays within their control. 441 Regarding party representatives, institutional arbitration rules generally do not provide regulations for their conduct, and potential reforms carry uncertain prospects. As it stands, institutions are not directly vested with any authority over representatives on deontological issues, only as a form of institutional controls in ensuring the proceedings' integrity. 442 Empowering to regulate true deontological and disciplinary matters would not only require significant changes to the black-letter rules, but also to the broader philosophy underpinning these rules. For instance, these institutions would have to create, in addition to the framework and procedure to handle complaints, inquiry committees and disciplinary tribunals meeting due process standard. 443 Moreover, new regulations on representatives could potentially conflict with existing obligations under national rules. To avoid this issue, Born has recommended that instead of regulating conduct themselves, institutions refer matters to 'the appropriate bar association, legal regulatory authority, 436 ICSID Convention, Article 58. 437 Schreuer et al., The ICSID Convention (2009), 1210. 438 Schreuer et al., The ICSID Convention (2009), 1211. 439 Daele, Challenge and Disqualification of Arbitrators (2012), 177. 440 Sempra Energy International v. The Argentine Republic, ICSID Case no. ARB/02/16, Challenge Decision, 5 June 2007 ('Pursuant to Article 58 […], the proposal is to be decided by the Chairman of ICSID's Administrative Council. In accordance with the established practice of the Centre, the decision is to be made on the recommendation of the Secretary-General of ICSID… The Secretary-General's recommendation in this regard has accordingly been to reject the proposal… [The] recommendation has been accepted.'). 441 International Chamber of Commerce, 'ICC Court Announces New Policies to Foster Transparency and Ensure Greater Efficiency', International Chamber of Commerce (5 January 2016), available at https://iccwbo.org/mediawall/news-speeches/icc-court-announces-new-policies-to-foster-transparency-and-ensure-greater-efficiency/ (last accessed 12 January 2020). 442 Born, International Commercial Arbitration (2014), 2888, n. 270 ('None of the leading institutional arbitration rules provide institutions with authority to disqualify counsel or to otherwise regulate the professional conduct of counsel. That includes the AAA/ICDR, HKIAC, ICC-ICA, ICSID, […] PCA, SCC, SIAC, VIAC, WIPO and other rules.'). 443 For one of the rare voices advocating for this revolution, see S. Menon, 'Some Cautionary Notes for an Age of Opportunity ', Arbitration, 79 (2013), 393, paras. 51-2. or local law enforcement officers.' 444 Parties, perhaps more conventionally, could also make these referrals or even full-fledged complaints. Professional ramifications at home for conduct in arbitral proceedings could serve as a deterrent on misbehaviour.

Considering the lack of institutional arbitration rules that address party representatives, it is perhaps unsurprising that experts are similarly unregulated. Rather, national authorities are the main forum where the obligations of both participants can be enforced.

D. National Authorities

National authorities bring about an interesting paradox: their rules and practices are often more developed than the other forums, but at the same time they are probably less suited than any of these to enforce obligations in international proceedings. This situation is reflected in the divide between what these authorities are entitled to do and what they actually do, which similarly affects all participants.

National courts rarely find a breach of arbitrators' independence standard when conducting their review of arbitral decisions on challenges, or when enforcing awards rendered by tribunals. 445 Since decisions on challenges are considered final, national courts cannot re-evaluate them under the institutional arbitration rulesonly under their national laws. 446 In applying their own independence standards, national courts have shown some deference towards institutions applying their own rules, or, in the case of ICSID, other arbitrators applying the ICSID Convention and Rules. 447 Given this deference, and because national laws provide quite narrow grounds for challenges, 448 national courts have only rarely repealed arbitral decisions on alleged conflicts on the basis that the arbitrator should have been disqualified. 449 National courts can also review arbitrators' conflicts in the set-aside or enforcement stages of non-ICSID arbitral awards. Almost all states that are engaged in international commerce and trade are parties to the New York Convention, 450 which allows its courts to review awards under certain limited grounds. Consistent with the New York Convention's overriding goal of facilitating international arbitration, national courts' role in this process is minor. Although national courts essentially review the same arbitrator actions as arbitral institutions, they can only refuse to enforce awards if the alleged misconduct fundamentally affects the fairness and integrity of the final 444 Born, International Commercial Arbitration (2014), 2888. This measure does not fit within the traditional functions of institutions, and may be hampered by confidentiality obligations today, but it draws the attention of the right actors to alleged wrongdoing. 445 See generally UNCITRAL, 2012 Digest of Case Law on the Model Law on International Commercial Arbitration (United Nations, 2012). 446 An English court well explained this point when discussing the finality provision in Article 7(4) of the 1998 ICC-ICA Rules: AT&T Corp v. Saudi Cable Co [2000] EWCA (Civ) 154. 447 AT&T Corp v. Saudi Cable Co,para. 49 ('[T]he court, if required to interpret the ICC Rules, would naturally pay the closest attention to any interpretation of the ICC Rules adopted by the ICC Court, but the English courts retain their jurisdiction to determine whether the ICC Rules have been breached when entertaining an application to remove for alleged misconduct.'). 448 Born, International Commercial Arbitration (2014), 1904 ('In general, these [arbitral] rules require somewhat broader disclosure than national law standards, although this varies somewhat from jurisdiction to jurisdiction and institution to institution.'). 449 award. 451 States can also enact national arbitration laws that set the grounds for setting aside awards rendered in their jurisdiction. Courts' function in this context has been described as striking 'an exceedingly fine balance between arbitral autonomy and a minimum competence for national judicial review.' 452 As mentioned, the professional conduct rules of representatives' home jurisdiction may extend to conduct in foreign-seated arbitrations, and, in turn, the arbitral seat's rules might equally apply to them in an international arbitration. Survey results indicate that most party representatives in international arbitration anticipate being subject to the latter rules in addition to those of their home jurisdiction. 453 While this situation has fuelled policy and doctrinal debates, most national courts and bar associations, both from the representatives' home jurisdiction and from the arbitral seat, have in practice rarely attempted to impose their professional conduct standards on representatives engaged in international arbitration. 454 One may presume that this restraint comes from lack of relevant information these authorities have about representatives' specific conduct in an arbitral proceedings. More often than not, representatives' ethical standard is enforced when their clients are seeking fee refunds or damages for malpractice in national courts and bar associations. 455 While national laws also arguably govern experts' conduct, enforcing such standards for experts is impractical. As Rogers notes, 'national prosecutors have little interest in chasing down errant witnesses who made alleged misstatements in exotic proceedings that are detached from their national legal system.' 456 Hence, '[p]rosecutions based on conduct in international arbitrations, however sensational, are exceedingly rare and improbable.' 457 Nevertheless, the threat of disciplinary sanctions against expertsfor instance, for providing false or misleading information to tribunalsshould remain. It can actively act as a deterrent against potentially deceitful individuals. With experts, a 'level playing field' is less crucial than it is for representatives, except for the obvious need that all experts make sincere contributions to tribunals.

In this section's introduction, reference was made to interrelated issues with ethical forums. These issues deal with the two meanings of competence: namely, 'the legal authority of a body' 451 Rogers, 'Ethics in International Arbitration' (2013), 7 ('National courts review challenges to awards [and sometimes arbitrators] under the standards in the New York Convention and national statutory law. They may evaluate the same arbitrator conduct as arbitral institutions, but they do so as a last resort. In reviewing awards, they generally only refuse enforcement when the alleged misconduct undermines the fundamental fairness of the award.'). The same could be said of ICSID annulment under Article 52(1)(a) or (c) of the Convention. 452 Reisman, Systems of Control in International Adjudication and Arbitration (1992), 113. 453 IBA Representation Guidelines, 1-2. For instance, the Pretoria and Johannesburg Bar Councils disbarred the lawyer who solicited a bribe in an international arbitration: K. van Dijkhorst et al., 'Report of the Disciplinary Committee Appointed to Inquire into the Conduct of Advocate Seth Nthai SC', Constitutionally Speaking (16 April 2010), available at https://constitutionallyspeaking.co.za/report-of-the-disciplinary-committee-in-adv-seth-nthai-case/ (last accessed 12 January 2020). 454 Swiss Arbitration Association, 'ASA Working Group on Counsel Ethics Releases Latest Findings' (2016) (cf. note 32), Conclusion 1 ('On the basis of the research efforts conducted so far efforts to collect empirical data on the frequency and nature of complaints addressed to national bar councils or supervisory bodies, it appears that there are extremely few complaints being lodged in relation to international arbitration.'). 455 See generally J. C. P. Goldberg, 'What Clients Are Owed: Cautionary Observations on Lawyers and Loss-of-a-Chance', Emory Law Journal, 52 (2003), 1201-5. 456 Rogers, Ethics in Arbitration (2014), para. 4.73. 457 Rogers, Ethics in Arbitration (2014), para. 4.73. and 'the effective ability to carry a task.' Analysing tribunals, arbitral institutions and national authorities has substantiated these assertions: it is indeed sometimes uncertain which forum has jurisdiction and is capable on the ground to enforce a professional conduct standard. This appraisal has also highlighted the overlapping authority of these fora, and, relatedly, how coordination between them is not adequately addressed today. By the same token, it has validated the general claim 458 that rules of professional conduct applicable to a specialized regime are best enforced when contextualized. With these insights in mind, international arbitration may be reformed as an inherently organic system.

IV. ALTERNATIVES: POLICY PERSPECTIVES ON ETHICS

Countless proposals have been set forth to reform the complex arrangements governing participants' ethical regulation in international arbitration. 459 In an insightful issue, UNCTAD has delineated '[f]our paths of action' available to revise investment arbitration generally. 460 These paths serve as a compelling conceptual framework for policy reforms, one which is being used here to assess future directions in ethics. Instead of focussing on specific proposals, these directions are analysed as a whole to depict larger ethical trends.

At both ends of the spectrum, one finds status quo and disengagement. The first seems like an ill-advised path for enhancing ethics. As this chapter has shown, considerable issues remain with participants' sources, obligations and fora. Participants overwhelmingly endeavour to uphold their obligations. But international arbitration has an adjudicatory function, the era of simplified ethical regulation is gone, and the system needs heightened ethical standards to maintain its legitimacy. 461 Leaving the current state of affairs unchanged also does nothing to protect arbitration from potential scandals that could later bring it into disrepute. 462 The second pathdisengagementrefers to calls to return to national court litigation based on criticism of arbitration's integrity. 463 These criticisms fall beyond this chapter's scope, as they relate to the ethics of (and not in) international arbitration. 464 Considered, on the other hand, is potentially withdrawing from certain arbitral institutions and organizations within the transnational and international order as a means of resolving ethical issues.

For their part, selective adjustments and systematic reforms are at the centre of the reform spectrum. Stakeholders have assessed these two action paths with greater interest in examining concerns about participants' real and perceived ethical issues. 465 Reforms pertaining to arbitrators and arbitrator behaviour, among others, illustrate both these paths. The laudable efforts to expand the scope, and change the nature, of arbitrators' disclosure standard represent one of many selective adjustments. 466 The IBA Conflicts Guidelines, notably, have reduced arbitrators' guesswork in disclosing relevant information prior to appointments. 467 As a systematic reform, the EU has proposed to establish an Investment Court System ('ICS') in its new IIAs. The Comprehensive Economic and Trade Agreement ('CETA') and the Free Trade Agreement between the EU and Singapore have now included this ICS. 468 This proposal departs from the institution of party-appointed arbitrators in international arbitration. 469 It replaces these decision-makers with part-time but permanent members appointed to cases using a system of random selection.

In evaluating these paths, the fundamental questions raised by the moderator in a recent panel discussion on ethics are worth noting. She asked: 'who should set expectations for [participants'] conduct in international arbitration? Does it depend on the particular issue involved? Does it depend on the aims of regulatory effort?' 470 Again, examining what the New York and ICSID Conventions both address and omit helps answering these tough policy questions. Before all else, (A) presenting how these sources came about illustrates central dynamics within the international arbitration tradition and the ethical regulation of its participants. Further, close study of the system demonstrates that, both by design and in practice, the answer to 'who' should regulate depends on 'what' is regulated. This specialization, or issue-based regulation, is already unfolding naturally today, but it should also inform future reforms.

For one, (B) parties, arbitral institutions, and tribunals have concentrated their efforts on institutional controls; that is, they have successfully ensured the integrity of proceedings in which they were directly involved. (C) National authorities, for their part, have been less effective in implementing deontological controls and coping with system-level issues, but ensuring a better coordination between these authorities and arbitration participants on party representatives' regulation constitutes a promising solution. Lastly, (D) the epistemic community within the 466 F.-Z. Slaoui, 'The Rising Issue of "Repeat Arbitrators": A Call for Clarification ', Arbitration International, 25 (2009), 103 (discussing the 5Ws of disclosure). 467 By clarifying disclosure standards, the IBA Conflicts Guidelines make it less probable that an arbitrator will not disclose information that he or she should have made available to the parties, and they reduce opportunities for parties to initiate doubtful challenges. They assist reviewing authorities to detect 'bad faith' challenges since claims based on green-listed situations, or at least not orange or red-listed ones, will be seen at first sight with suspicion. 2013), 499 ('The basic paradigm in arbitration as we know it is for each party to appoint its arbitrator and for the two then to appoint a chairperson. The model has worked seemingly well for decades if not centuries…'); Gélinas, 'The Independence of International Arbitrators and Judges' (2011), 28 ('The party appointment system has emerged out of long-established and widely shared practices across the whole spectrum of adjudicative configurations.'); D. J. Branson, 'American Party-Appointed Arbitrators -Not the Three Monkeys', University of Dayton Law Review, 30 (2004), 1 (explaining that party-appointment in the USA dates back to the nineteenth century). 470 E. O'Hara O'Connor, 'Can Arbitral Institutions Be Expected to Promulgate Effective Rules of Ethics?', Kluwer Arbitration Blog (18 May 2016), 335, available at http://arbitrationblog.kluwerarbitration.com/2016/05/18/canarbitral-institutions-be-expected-to-promulgate-effective-rules-of-ethics/ (last accessed 12 January 2020). statement. 480 Rather, it simply notes the community's leadership in shaping the debate and policies on ethics and other subjects.

An example of this community's role in defining its ethical regulations is how the primary sources of arbitrators' obligations in the early days of modern international arbitration used to be their 'internal and shared sense of duty.'481 As the pool of arbitration professionals grew, the field has diversified and shifted away from simply assuming participants knew what constituted proper professional conduct. 482 The major international conventions at the core of the arbitral regime arguably play a 'constitutional' role within it. 483 A hierarchical judicial bureaucracy like those found in national settings has generally proven to be impracticable in an international system composed of sovereign states. 484 Yet, arbitration's effectiveness depends on state cooperation and reciprocity. The widespread signing of the New York and ICSID Conventions has satisfied these imperatives. 485 As a matter of positive law, these international conventions create a global but decentralized regime coordinating a multi-level network of ethical fora: the international (the conventions themselves), the arbitral (party agreements and its derivatives, such as arbitrator contracts and institutional arbitration rules) and the transnational (control mechanisms under national arbitration laws and the ICSID Convention). 486 This regime derives from the common interest of arbitrating parties, national legal systems and the international legal system in promoting party autonomy, due process, ethical conduct, etc., and establishes a 'partnership' between national and international authorities. 487 As these conventions only coordinate a 'piecemeal' regime,488 they lay the ground for the international arbitration tradition to develop organically. 489 In international law, both national and international courts fill (intentional) gaps left in agreements by settling issues contracting parties themselves could not agree on. 490 In the same way, national and arbitral practice addresses issues unresolved by the conventions, including ethical obligations. 491 As mentioned, this division of labour may create tensions between different forums, especially on the delicate subject matter of ethics and its regulation.

Because the New York and ICSID Conventions' building block is consent, they continuously evolve through endogenous or exogenous shocks. 492 From the early work of Paulsson in the 1990s 493 to the keynote speech of Menon at an International Council for Commercial Arbitration ('ICCA') Congress twenty years later, 494 dozens of publications and projects have assessed the ways forward with ethics in international arbitration and have made concrete contributions to improving participants' conduct.

These international conventions also enable self-regulation in the arbitral regime. As Rogers argues, arbitral institutions and tribunals should primarily develop ethical standards and enforcement, leaving national courts, legislatures, bars and law societies to occupy a back-up role. 495 She supports her claim by relying on the system's ongoing regulation of its participants, as well as on theories associating a profession's identity with self-regulation in national jurisdictions. 496 Moving from words to deeds, Rogers herself has exercised leadership in setting up the platform Arbitrator Intelligence to 'cure existing inefficiencies and inequities in how information about arbitrators is developed in the arbitrator selection process.' 497 National self-regulation certainly offers a fertile ground for analogy, as the concept highlights saliently the benefits of regulation by specialists. 498 As arbitration's key coordinating instruments, the New York and ICSID Conventions represent the formal sources of international law encouraging this ethical self-regulation and the thriving of epistemic communities in this task. Nevertheless, this analogy is limited because arbitration, in contrast to national legal systems, does not govern a narrow professional group in the public interest in exchange for a monopoly over legal services.

Moreover, what these conventions specifically provide, along with the gaps they have intentionally left, has created an environment in which different regulators have thrived on different types of ethical issues. independence, the ICJ President takes decisions on replacement, thus enforcing rules through independent oversight. 508 Further, the parties can delegate, 509 and indeed have effectively delegated, 510 the primary function of regulating participants to arbitral institutions and, to a lesser extent, to arbitral organizations. Regularly incorporating institutions' procedural rules 511 and organizations' soft law instruments into proceedings 512 has made this delegation of power complete. Fuelled by a division of labour, 513 party autonomy is indeed redistributed among functionally specialized participants. 514 For example, the Third-Party Funding Taskforce has drawn on the expertise of ICCA members (including practitioners, funders, government representatives and academics) to provide legal and policy analysis on funding in the system. 515 No hierarchical judicial bureaucracy exercises a control function in international arbitration like that in national legal systems. 516 However, influential institutions illustrate how a transnational bureaucracy has effectively developed within arbitral institutions. 517 For instance, enlisting new arbitrators and observing their performance has induced the growth of the ICC-ICA bureaucracy, namely the Secretariat and Court of Arbitration. 518 According to Article 34 of the ICC-ICA Rules, the Court of Arbitration must review and approve the award before it can be issued, 519 even 'draw[ing] the [tribunal's] attention to points of substance'. 520 These tasks and various others exemplify how arbitration has undergone in recent decades an endogenous process of marked evolution through successive 'institutionalization' 521 and 'judicialization' reforms. 522 To draw an informative but imperfect analogy with national legal systems, arbitral institutions are now playing legislative, executive andto a lesser extentjudicial roles in the arbitral order, 523 including on certain ethical issues. These institutions serve as de facto legislators persuaded by mainstream demands. 536 Yet market forces are likely to foster a 'race to the middle,' whereby difficult ethical issues lacking clear consensus are largely left unregulated. 537 Civil liability claims are another mechanism to ensure the accountability of institutions' ethical governance. 538 Arbitral institutions have numerous obligations in connection with their mandate. 539 Still, national authorities do little to comprehensively regulate them, 540 and they have found them liable only in a minority of civil cases. 541 American courts, notably, have taken the view that if institutions were not immune for legal processes, arbitrators' liability 'would merely shift […] to the sponsoring organization.' 542 As with other arbitration participants, institutions' ethical obligations should also be appropriately defined and enforced. For Warwas, institutions' current liability regime is inadequate given their contractual obligations and their increasingly public function. [START_REF] Warwas | The Liability of Arbitral Institutions: Legitimacy Challenges and Functional Responses[END_REF] She argues, '[a]rbitral institutions could, and should, eventually become proactive and reform the scope of their liability from the bottom, by means of the changes to arbitration rules under which civil liability should be a norm.' 544 While arbitrator immunity crucially protects their impartiality and the award's finality, does the same rationale equally applies to arbitral institutions? The answer is less obvious. The reform option proposed by Warwas and others is interesting since it would further encourage their ethical conduct.

A final mechanism to increase arbitral institutions' accountability is to resort to 'public' or 'intergouvernemental' entities, especially when states are involved. 545 The competence and legitimacy of private institutions in regulating participants' ethical conduct have been questioned in investment arbitration. Schill, for one, has written: administering institutions that are in essence organs of the international business community face limitations in terms of the legitimacy they can confer on the regulation of the international bar. Regulation by such bodies may be seen in the eyes of the general public as self-serving instruments promoting the 'private' interest of international lawyers, and not the 'public' interest of the international community in the administration of justice. 546 States could choose to move away from routinely using these institutions' services and rules. 547 They could revert to institutions in which they can have greater input and influence, such as the Permanent Court of Arbitration ('PCA'), ICSID or UNCITRAL. 548 These institutions have large state membership and can represent public and social interests in the peaceful settlement of international disputes. For instance, many of the priorities in revising ICSID's rules and regulations relate to ethics. These priorities include the adoption of a conduct code for arbitrators, an updated challenge procedure, and a new rule governing funding disclosure. 549 Besides arbitral institutions and organizations, parties have also delegated participants' primary ethical regulation to tribunals, 550 notably as part of their duty to control proceedings and to produce enforceable awards. 551 Indeed, '[e]nsuring the integrity and efficiency of international proceedings by upholding basic procedural principles is an objective that seems best pursued by regulation through international courts [and] tribunals.' 552 Arbitral tribunals can arguably exercise inherent powers as they consider 'necessary' 553 for resolving the dispute at hand, as well as for ensuring that justice is administered properly and that public interests are considered in appropriate circumstances. 554 As mentioned, arbitrators have effectively sanctioned party representatives by means of public admonishment, suspension from proceedings, reporting to national bar authorities, etc. 555 Arbitrators can observe and evaluate participants' conduct in context in the course of arbitral proceedings. 556 Some have objected, however, to tribunals enforcing ethics directly against participants based on tribunals' nature and jurisdiction. 557 Seeing arbitrators as service or justice providers should certainly affect the broad or narrow scope of their inherent powers. 558 But all international tribunals have in reality both private and public aspects to a certain degree. States and private parties consentand even expectto set up functioning judicial processes, where tribunals exercise their delegated authority to manage and decide a dispute within the (sometimes broad) parameters provided. 559 This power delegation must extend to regulating certain ethical obligations. 560 To clearly enunciate institutions' and tribunals' powers on ethics may alleviate concerns related to the use of their important procedural powers. 561 But even if these reforms were engineered, tribunalslike parties and institutionsface by nature limitations in developing and enforcing ethical obligations that do not directly relate to these international proceedings. Deontological regulators have addressed, and could better address, these other issues.

C. Deontological Regulators

Although largely successful in protecting proceedings from unethical conduct, the parties and their delegates cannot be expected to govern truly deontological and disciplinary matters. '[W]hen [institutions and] tribunals are dragged into the disciplinary process, it burdens the parties, delays the proceeding, and becomes a weapon in the arsenal of dispute resolution tactics.' 562 To address these issues more compellingly, the establishment of international oversight bodies has been discussed at great length but remains embryonic to this day. In national jurisdictions, courts have provided laudable last resort supervision of arbitral proceedings, while bar and professional associations have faced coordination problems in coping with system-level, deontological issues.

In contrast to the ICSID Convention, the New York Convention mandates national courts to review awards in both set-aside and enforcement proceedings, 563 thus controlling participants' conduct as a last expedient. National judges must enforce awards subject to a few exceptions. 564 In practice, 'most national courts have exercised admirable restraint, providing an effective backstop [on ethical issues], but not disrupting or interfering with arbitral processes'. 565 This restraint is warranted since national institutions may provide diverse answers to ethical issues in the conduct of arbitral proceedings. 566 Despite these variations, national courts have generally applied the New York Convention 'in ways that have gradually institutionalized a pluralist legal order,' 567 even without any overarching authority settling ethical conflicts with finality. 568 National bar and professional associations have shown less deference to arbitral proceedings or, at least, have cast a concerning shadow over them. This situation occurs partly because arbitration's coordinating instruments do not address these associations at all. As mentioned, national laws provide a rich source of ethical obligations, which can sometimes lead to conflicts at the international level. Unsurprisingly, practical difficulties have emerged from authorities providing overlapping and potentially conflicting rules to govern a business they do not practice. This involvement has created significant coordination issues as well as an 'unlevelled playing field' in the arbitral process, including on pre-appointment interview, witness preparation and funding regulation. 569 Yet, national associations should impose their standards of professional conduct on certain ethical issues. 570 By and of themselves, some issues indeed lie beyond the effective reach of the parties, arbitral institutions and organizations, and arbitral tribunals. These issues often possess systemic aspects and thus require system-level measures. Arbitral institutions and tribunals would struggle to regulate, for instance, the right to practise, professional liability insurance and advertisements. These matters all involve societal and public interests that the parties and their delegates have neither the capacity nor the interest to comprehensively regulate. Thus, additional international instruments should complement the regime promoted by the New York and ICSID Conventions. 571 For example, in the case of legal services regulation, a supreme body could potentially ensure equal and fair competition among all party representatives involved in the field and protect clients' interests against malpractice. 572 This alleged benefit has led Sarvarian to argue, 'the creation of an external regulatory authority over counsel before international courts and tribunals (including ICSID tribunals) is both necessary and desirable.' 573 The Swiss Arbitration Association has in fact exercised leadership in attempting to create a Global Arbitration Ethics Council formed of delegates from the major arbitration institutions and organizations. After careful consideration, however, the association rightly concluded this was 'an idea whose time has not yet come.' 574 As a similar type of international body, a neutral challenge facility could be established to review challenges in international arbitration. Such an oversight body could 'be composed of super partes, highly qualified members, and be charged with deciding upon conflicts of interests and requests of arbitrator disqualifications.' 575 By reviewing all challenges, it would, the argument goes, ensure greater consistency in the quality, expertise and independence of arbitrators. It would bring international public oversight to arbitrators' regulation without affecting the predictability of outcomes like national legislators and courts potentially would. 576 However, considering the increased complexity and difficulty of (multilateral) treaty negotiation today, 577 these proposals will likely get caught up in the power dynamics between states and private parties. Consequently, they are destined to fail, at least for now. 578 Even if these regulatory oversight bodies were set up, would they lead to more consistency in interpreting a wide array of ethical rules? This is far from clear. Moreover, replacing all these national and international rules by a single set of rules would further entrench and institutionalize the system of international arbitration. Most states and private parties do desire to go down this road at the moment.

A more politically viable option, and one perhaps more coherent with the ethos of international arbitration, would be to use the New York and ICSID Conventions as a blueprint for future reforms. Addressing important coordination issues with participants' regulation should be tackled going forward. While problems related to the interaction between differing rules do affect arbitrators, 579 they impede most significantly representatives, who should thus be addressed as a priority. States, for instance, could complement the New York and ICSID Conventions by drafting international 'model' choice-of-law rules pertaining to representatives' standard of conduct. Being widely adopted by national bar authorities, these new model rules could stipulate, 'when and how international ethics [would] displace, as opposed to merely supplement, national ethical rules.' 580 The arrangement that fits the most within international arbitration's structure is for institutions and tribunals to address institutional issues, while national authorities handle deontological issues. As Park writes, '[t]here is nothing odd about the co-existence of these two kingdoms, international and local, with some conduct allowed at one level but not the other.' 581 Enforcing ethical issues contextually in specialized institutions would accelerate and legitimize these procedures. 582 Improvements should thus be pursued on both fronts. As mentioned, arbitral institutions and tribunals have slowly but increasingly recognized and exercised their powers to regulate participants to preserve the fairness and integrity of arbitral proceedings. In the years to come, further clarifying these powers in procedural rules (including national laws, institutional arbitration laws, and soft law instruments) would put to rest traditional concerns related to them. The arbitral stake. Third and last, because experience has made States more mindful of the implications of international agreements and more cautious as to the consequences of their application.'). 578 Only seventeen per cent of respondents opined that the best approach to regulate lawyers was 'through a new transnational body to deal with ethical complaints, as suggested by the Swiss Arbitration Association.' See Queen Mary University of London School of International Arbitration and White & Case, 2015 International Arbitration Survey (2015). 579 UNCITRAL Secretariat, Ethics in International Arbitration (2017), para. 37 ('[D]ifferent ethical norms and standards might be applicable [to arbitrators], and there was currently no clear guideline for determining how they interrelated or which would prevail in a given situation… [O]ne possible form of work could be to address the interrelationship of multiple norms and standards providing guidance on which ethical standards would be applicable.'). 580 Rogers, Ethics in Arbitration (2014), para. 6.160 (footnotes omitted). 581 Park, 'A Fair Fight' (2014), 425. 582 O'Hara O'Connor et al., 'Who Should Regulate the Advocates andWhat Should Be Regulated?' (2016), 356 ('I think that there should be consensus or we should be moving toward a consensus that you do need to comply with specific rules that are prepared for international arbitration specifically because they deal with that subject nicely. Hopefully this will come to represent a consensus internationally.').

For the most part, arbitral institutions have efficiently filled the gaps on ethical matters left by the New York and ICSID Conventions. These institutions now represent a force to be reckoned with in the field, as they act as the de facto legislators and enforcers of core ethical obligations. Any serious reform proposal must acknowledge this reality forging ahead. But arbitral institutions cannot cure all ills. Coordinating, through a model 'choice-of-law' or other similar solution, when and how international rules displace national standards would best address institutional issues. Implemented properly, these strategies have the most potential to address the tectonic shifts shaping modern-day arbitration.

Against this backdrop, Rogers explains, 'self-regulation of the professional conduct of participants in international arbitration is not a question that is open for debate. It is inevitable. The question is only how well it will be managed.'589 She is no doubt justified in saying that the system is moving towards self-regulation and will continue to do so. But how should participants 'manage' this regime exactly: primarily through private institutions and the market, as Rogers argues? 590 Or rather through public authorities and heavy state involvement, as Schill would prefer? 591 Seeing ethics through the lens of the private vs. public divide is not always helpful, 592 but self-regulation must embrace broader social interests both within and beyond the arbitral community going forward, particularly when states themselves potentially face liability under international law. 593 The fair-minded and knowledgeable members of the epistemic community operating within arbitration should undoubtedly develop this complex and specialized international regime, including on complex issues related to ethics. But these members should exercise care and restraint, thus preventing self-regulation and self-interest from converging. The line between these impulses is often fine. As the dictum goes, it 'is of fundamental importance that justice should not only be done, but should manifestly and undoubtedly be seen to be done.' 594 Avoiding the appearance and suspicion of bias in ethical governance is essential to maintain the public's confidence in the system, especially in light of the anti-globalization movements, 595 the Western world's populist surge, 596 and the related backlash against experts. 597 This chapter has distinguished the ethics of, and the ethics in, international arbitration. However, the general public should not realistically be expected to assess these issues in such a nuanced way. 598 In pursuing these reforms, the arbitral regime will likely draw on, and retain elements from, the already well-developed courts and tribunals at both the national and international levels. In fact, it already has. International arbitration has developed organically through successive judicialization and institutionalization reforms. 599 Yet, specialists have wondered whether the international trade regime has become 'overlegalized,' thus provoking a hostile reaction from certain states. 600 They have raised similar concerns about international human rights law. 601 Furthermore, arbitral tribunals, as international judicial bodies, are confronted with a 'judicial trilemma.' They face an interlocking tradeoff among pursuit of three core judicial values, namely independence, accountability and transparency. 602 At the dawn of a new era of ethics, a daunting task awaits the epistemic community within the international arbitration traditionas parties, arbitral institutions, tribunals, etc. This community must establish the optimal level of judicialization in the system and prioritize certain fundamental values over other equally important ones. While recent efforts to bolster ethics have admittedly been far from perfect, they nevertheless prove the arbitral community is up for the challenge, as the shadow always guides the way to the light.
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international arbitration tradition must self-regulate, embracing broad social interests both within and beyond its borders.

A. Ethical Dynamics

The driving force behind ethical regulation has been, and will continue to be for the foreseeable future, the system's own community members. From the very beginning of modern international arbitration, notable individuals have played a central role in drafting and enacting its coordinating instruments, which have expressly and implicitly determined the nature and content of participants' ethical rules.

Remarkably, the ICC-ICA universalized arbitration by designing significant features of the New York Convention, thus setting the stage for awards' easy enforcement. 471 In a like fashion, UNCITRAL officials conceived the Model Law in response to what they viewed as national laws' 'disparity' and 'inadequacy.' 472 Notable individuals have subsequently promoted the Model Law's adoption as their respective state's national arbitration law. 473 These are a few among many instances where elite individuals have managed to overcome the traditional monopoly and hostility of their national legal systems against international arbitration by co-opting local figures in fields such as politics and the law. 474 The epistemic community of arbitration professionals has indeed influenced the rules and values underlying the system's ethical governance. 475 In a leading article on international relations, Haas described an epistemic community as a network of professionals with recognized expertise and competence in a particular domain and an authoritative claim to policy knowledge within that domain. 476 Many scholars have recognized the presence and contribution of an epistemic community within international arbitration, including Kaufmann-Kohler, 477 Salacuse 478 and Michaels. 479 This recognition is far from a value-based judgement or a politically-charged

B. Institutional Regulators

In international arbitration, the parties andthrough their delegation of powersarbitral institutions and tribunals represent a significant form of institutional controls. Together, they strived towards preserving the fairness and integrity of arbitral proceedings in which they directly took part.

First, both private and public parties are instrumental in setting up the ethical obligations applicable in disputes contemplated by contracts, IIAs, and domestic laws, 499 and even in enforcing these obligations. 500 This power is often understated and underexploited. 501 But disputing parties are certainly permitted to endorse heightened ethical standards for the various participants in arbitral proceedings. Evidently, they are more likely to agree on the applicable standard under the 'veil of ignorance,' that is, before the dispute has arisen or the proceedings have begun.

A few examples related to party representatives show how parties can utilize resources available to them to solve ethical issues. For one, Bishop and Steven devised a compelling code of ethics for representatives in international arbitration. 502 Similarly, Benson proposed a flexible, 'Checklist of Ethical Standards for Counsel in International Arbitration.' 503 A procedural order embodying party agreement could introduce these instruments into the proceedings to ensure that even if representatives come from various jurisdictions they abide by common ethical rules. 504 To the same effect, representatives in an investment case can sign and deposit a copy of the ILA Hague Principles or a variation of them at the start of the proceedings. 505 While information about how parties have attempted to regulate participants is relatively limited in commercial arbitration, increased transparency in treaty negotiation and litigation in investment arbitration has shown efforts to 'reclaim' IIAs. 506 The CETA illustrates, again, a recent bilateral endeavour. Remarkably, it clarifies whether third party funding needs to be disclosed, explicitly requiring it should. 507 This IIA also adopts a strict approach towards conflicts of interest. Tribunal Members are prohibited from acting as representatives and experts in pending and new cases. The CETA integrates these rules into a binding code of conduct (currently based on the IBA Conflicts Guidelines), which stipulates contravening members must be replaced. To ensure by codifying best practices in constantly reviewing and updating their procedural rules on matters such as independence requirements, disclosure obligations and others. 524 In addition, they also act in practice as the main enforcer of ethical standards they themselves establish. 525 One example of these institutions' powers consists in arbitrators' selection and challenge. Institutions themselves conduct these procedures through the rules governing the constitution of the tribunal. 526 As institutional controls, arbitral institutions have been chiefly concerned with preserving proceedings' integrity and fairness, which matches both their mandate and skills as providers of administrative (and sometimes quasi-judicial) services. 527 Reforms with welcomed but limited teeth to these institutions' rules -such as the LCIA's relatively narrow powers granted to tribunals in regulating party representatives 528 -fit well within arbitration's legal and policy framework. Focussing mainly on arbitral procedure, institutional arbitration rules represent arguably an extension of party autonomy. In contrast, arbitral institutions engaging in disciplinary sanctions to protect interests beyond those of disputing parties would not only distort their true nature, but also contribute to the fragmentation of participants' regulation. 529 Given the ever-increasing role of arbitral institutions in ensuring ethical conduct, both formal and informal mechanisms ensure these institutions' responsibility and accountability, 530 even if opportunities for enhancement remain. 531 Market forces are at the forefront of these mechanisms. 532 As a service industry, arbitration is notoriously a field of intense competition. 533 The competitive atmosphere within the system and vis-à-vis both national and international fora 534 incentivizes institutions to guarantee the product they are selling. 535 Institutions are indeed generally keen on implementing reforms that clients want. In the last few years, they have made impressive strides in penalizing arbitrators for increasing the costs and delays of arbitrations, framework has all the tools necessary to carry on these selective adjustments. In fact, steps have already been made in this direction. 583 Negotiating the relationship between representatives' national and international ethical rules has proven more laborious, but reform paths are in sight. Instead of applying indiscriminately to representatives engaged in international arbitration, national codes should stipulate that arbitral ethical rules supersede them on specific matters pertaining to these international proceedings (such as conflicts of interest, confidentiality obligations, etc.). On the other hand, disciplinary matters (such as professional certification, advertisements, etc.) should remain in the helm of national authorities. 584 Where national bar associations may lack knowledge of wrongful conduct, parties, tribunals and institutions could refer to them these disciplinary matters. 585 National bar associations may welcome this type of reform. The Code of Conduct for Italian lawyers, for example, sets forth that its rules may be displaced by those of a foreign jurisdiction where an Italian lawyer is practicing, except when this would clash with the national public interest. 586 In the USA, Rule 8.5 of the ABA Model Rules of Professional Conduct similarly authorizes international courts and tribunals to have their own rules, and State bars permit attorneys to respect those rules instead of their home jurisdiction's rules. 587 As both objects and subjects in international law, 588 states can go forward with these reforms in international arbitration. Private parties could similarly agree to implement these reforms in commercial arbitration.

With this last point on disputing parties' role and the ways forward with ethics, the discussion on arbitration's ethical regulation has come full circle. From status quo and disengagement, to selective adjustments and systematic reforms, the New York and ICSID Conventions have promoted a regime in which parties largely shape their own destiny and where various participants each play a vital part in setting up and in enforcing distinct ethical obligations.

D. Concluding Thoughts

Analysing the sources, obligations, fora and alternatives related to participants' regulation, this chapter highlighted the slow but steady improvements of ethical governance in international arbitration. While the New York and ICSID Conventions provide only a few explicit ethical duties, they set the foundation of institutional controls in the system. By demanding that proceedings and resulting awards meet basic requirements of justice in international law, they compel participants to uphold certain standards of conduct. In enforcing participants' obligations, these international conventions coordinate a multi-level network of fora. Despite breakthroughs, however, certain ethical rules and sanctions remain ill-defined and impractical. The continuous growth, diversification and complexity of arbitration around the globe have only exacerbated these problems over the past decade.