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On No vem ber 13, 2015, the most deadly at tacks in France since the Second World War took place. A mur der-
ous hos tage tak ing in a Parisian con cert hall (Le Bataclan), a se ries of shoot ings in the streets of Par is, and 
sui cide at tacks out side the Stade de France in Saint-Denis resulted in the deaths of 131 peo ple. Subsequent 

to these at tacks, a state of emer gency was de clared in France,1 au tho riz ing an ex cep tional re gime of a kind that was 
com pletely invented in the Algerian co lo nial con text.2 “The state of emer gency was an im me di ate, pow er ful, and 
e# ec tive re sponse to pro tect our fel low cit i zens, to stop fa nat i cal in di vid u als, crim i nals who want to at tack our coun-
try, its val ues; to at tack our de moc ra cy,” said Prime Minister Manuel Valls a week lat er. 3

Authorizing ad min is tra tive searches with out ju di cial con trol, day or night, house ar rest or even the pro hi bi tion 
of dem on stra tions, this state of emer gency was quickly de nounced for its excesses and in e%  cien cy. However, it was 
ex tended sev eral times un til No vem ber 2017,4 when some of its pro vi sions be came part of or di nary law.5 What in the 
past was tem po rary, has there fore be come the norm, de tached from the im me di ate post at tack sit u a tion to be come 
per ma nent. Above all , the state of emer gency has resulted in the in ten si (ed re pres sion of two categories of the pop-
u la tion: ac tiv ists and peo ple of Mus lim faith. More than four hun dred French Mus lims have re ferred com plaints to 
the le gal sta# of the Collective against Islamophobia in France (CCIF) for dis crim i na tion.7

This sit u a tion is nei ther unique to France nor un prec e dent ed. Since 9/11, the ter ror ist threat has been pub licly 
as so ci ated with Is lam as an ideology, as a mode of re li gious iden ti ( ca tion, as a way of life, a prac tice.8 For ex am ple, 
the UK Home O%ce Minister Hazel Blears said in 2005 that mem bers of the Mus lim com mu ni+ should ex pect to 
be arrested by the po lice. In France, this for mula “ter ror ist,=,Mus lim” is older and goes back at least to the 1990s, 
when there was a rad i cal i za tion of an ti ter ror ism fol low ing the cre a tion of a new o# ense: crim i nal as so ci a tion in 
con nec tion with a ter ror ist en ter prise. As part of an in creas ingly pre ven tive and pro ac tive strat egy (cre at ing its 
own tar gets), this o# ense fa vors ar bi trary and mass ar rests. It no ta bly gave rise to the larg est French an ti ter ror ism 
 tri al, the Chalabi tri al, in which, at the be gin ning of 1998, 138 peo ple were judged in the same court, some times only 
for hav ing a copy of the Quran at home.9 The re cent state of emer gency has thus con tin ued this crim i nal i za tion of 
Mus lim prac tices, in the con text of a me dia and po lit i cal instrumentalization of the “fear of Is lam,” an Islamophobia 
rad i cal ized by the at tacks of Sep tem ber 11, 2001, as evidenced by the in crease in phys i cal at tacks and ver bal in sults.10

The French state of emer gency there fore had two char ac ter is tics: it be came partly per ma nent, and it mainly 
targeted in di vid u als who had no con nec tion with ter ror ist net works. To un der stand this sit u a tion, we must go 
be yond the mur der ous and tragic events of No vem ber 2015. We must try to un der stand how ex cep tional mea sures 
or dispositifs emerge in Western de moc ra cies and, more im por tant, how the ex cep tion grad u ally con tam i na tes com-
mon law and modi(es its ini tial tar gets. While many le gal the o rists, phi los o phers, his to ri ans, and  so ci ol o gists have 
con cep tu al ized the state of ex cep tion, from Carl Schmitt to Jacques Derrida and Walter Ben ja min, I would like 
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to dis cuss the the sis of the “per ma nent state of emer-
gen cy” de vel oped by Giorgio Agamben. In his book 
State of Exception, the Ital ian phi los o pher shows how 
the ex cep tion nor mal izes and be comes com mon place 
in con tem po rary re gimes. He then de scribes how the 
“state of ex cep tion in which we live has be come the 
rule” and takes the form of a “sus tain able prac tice of 
gov ern ment.”11 However in ter est ing it may be, this 
the sis of a per ma nent state of ex cep tion is nev er the-
less underpinned by too uni (ed and to tal iz ing a vi sion 
of the emer gen cy, and it con ceals one of the es sen tial 
prob lems linked to the state of emer gen cy: targeting, 
pro (l ing, and di# er en ti a tion. Who is targeted by the 
ex cep tion? Why? What does this targeting tell us about 
the na ture of the ex cep tion, how it is in tro duced, ra tio-
nal ized, implemented, and also per ceived by its con-
temporaries?

To an swer these ques tions, we must be gin by 
spec i fy ing that the state of ex cep tion is not a dome 
enclosing all  peo ple but a sum of so cial and con tex tu-
al ized prac tices,12 called for by the ex ec u tive branch 
and implemented by judges or po lice forces. More-
over, the state of ex cep tion in a strict sense is a spe ci(c 
set of re pres sive mea sures delimited by the law and 
handed down for po lice, mil i tary, ju di cial, or ad min is-
tra tive uses that are equal nei ther in their in ten si+ nor 
their e# ects. Especially, the state of ex cep tion is pro-
foundly dis crim i na tory in its logic and meth od—it only 
a# ects a small por tion of the pop u la tion that be comes 
 overcriminalized—but its tar gets evolve as it be comes 
in sti tu tion al ized. It is the pro cess of this unfolding that 
this ar ti cle at tempts to dem on strate. For this pur pose, I 
will rely on the his tory of the ex cep tion in France, and 
in par tic u lar in sist on two ge ne al o gies of the state of 
emer gen cy: the co lo nial ge ne al ogy of exceptionalist 
log ics, in which Algeria plays a cen tral part (sec tion 1); 
and a more met ro pol i tan ge ne al ogy of po lit i cal re pres-
sion which tar gets “en e mies with in” and is em bod ied in 
spe cial courts (sec tion 2).

The Algerian War as a “Colonial Matrix of Exception”
The state of emer gency in 2015 stemmed (rst and fore-
most from a co lo nial ge ne al ogy that dates back to the 
Algerian War, a con /ict that took place be tween 1954 
and 1962, dur ing which the French state fought the 
in de pen dence stru1 le of the National Liberation Front 
(FLN).13 If this war is cen tral in the his tory of re pres-
sion in France, it is be cause it con sti tuted a “ma trix of 
the uses of ex cep tion,”14 which de (n i tively marked cer-
tain French prac tices of po lice, ad min is tra tive, ju di cial 

and mil i tary dom i na tion over ‘un de sir able’ and racial-
ized pop u la tion. Moreover, the leg acy of this war was 
a  res er voir of ex pe ri ence in terms of ex cep tions, with 
sub se quent French gov ern ments not hes i tat ing, as a2 er 
the at tacks of No vem ber 13, to re use some of its most 
der o gated and dis crim i na tory mea sures.

Discrimination, Colonial Repression,  
and Targeted Exception
To (ght against Algerian in de pen dence (ght ers and 
their sup port ers, the French state mo bi lized three +pes 
of mea sures in Algeria. The (rst are mea sures that, 
though il le gal, were none the less tac itly ac cepted by the 
au thor i ties: tor ture, rape, sum mary ex e cu tion, and ar bi-
trary de ten tion. The sec ond are semi-le gal mea sures 
that resulted from a com pro mise with the law, such as 
the cre a tion of in tern ment camps.15 These mea sures 
them selves can also be seen as part of a his tory of co lo-
nial dom i na tion and di# er en ti a tion, as the his to rian 
Sylvie Thénault has shown in con nec tion with ad min-
is tra tive de ten tion.16 And third are stat u tory ex cep-
tions, that is, those in tro duced by the Parliament and 
the Senate. This was the case with the State of Emer-
gency Act of April 1955, with cur fews; the ban ning of 
meet ings and dem on stra tions; the clos ing of the aters 
and cafés; po lice raids at night; pro hi bi tion of res i dence 
and in tern ment for thou sands of peo ple; con trol of the 
press, pub li ca tions, and ra dio broad casts; and the try ing 
of civil cases by mil i tary per son nel.

In this con text, it was racialized bod ies that were 
subjected to these most re pres sive, vi o lent, and mur-
der ous prac tices. The mea sures that were the “most 
ex cep tion al” mainly a# ected Algerian women and 
men. If those peo ple who were called the “Eu ro pe ans 
of Algeria” thus had ex cep tional or semilegal mea sures 
im posed on them in Algerian ter ri to ry, this was to a 
much lesser ex tent and un der di# er ent con di tions. For 
ex am ple, Eu ro pe ans were also subjected to in tern ment 
in camps, but they were held in the Lodi camp, a camp 
where liv ing con di tions were bet ter than in the other 
camps.17

This sit u a tion of ex cep tional re pres sion that mainly 
a# ected Algerians and the di# er en tial man age ment of 
illegalisms, as Michel Foucault would put it,18 can be 
explained in sev eral ways. The (rst con cerns the pro-
ce dures for adopting ex cep tional mea sures. From this 
point of view, what was hap pen ing in Algeria was +p i-
cal of con texts of cri sis in which gov ern ments, for mally 
in a strat egy of self-de fense, use ex cep tional mea sures 
to re store or der and erad i cate threats to the na tion, the 
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state, or, as here, to ter ri to rial in teg ri +. As pres i dent of 
the coun cil Pierre Mendès France said at the be gin ning 
of the war, “We do not com pro mise when it comes to 
defending the in ner peace of the na tion and the in teg-
ri+ of the re pub lic.” Prime Minister François Mitter-
rand said as much when he vis ited Algeria on No vem ber 
12, 1954: “Algeria is France,” he proclaimed, “ne go ti a tion 
with the reb els is war.”19 France could never ac knowl-
edge that it was at war with Algeria, be cause that would 
im ply it was a full-/edged state en ti +. In ad di tion to 
delegitimizing the FLN’s stru1 le, this re fusal partly 
ex plains the choice to “in vent” an ex cep tional re gime 
un der the sign of emer gency rather than to de clare a 
state of war.

This also means that the ex cep tional re pres sion 
a# ect ing Algerians must be linked to the logic of co lo-
nial dom i na tion spe ci(c to Algeria. The Algerian so ci-
ol o gist Abdelmalek Sayad wrote, with regard to French 
col o ni za tion, “Total col o ni za tion, sys tem at ic, in ten sive, 
col o ni za tion of pop u la tion, col o ni za tion of prop er+ 
and wealth, of the soil and sub soil, col o ni za tion of men 
(bod ies and souls), es pe cially early col o ni za tion[,] can 
only lead to ma jor e# ects.”20 This “to tal col o ni za tion” is 
there fore re/ected in se vere and re lent less re pres sion, 
which was based on the co lo nial ideology itself, and 
which in volved the su pe ri or i+ of the Eu ro pean pop u la-
tion over the Ar ab  one. Thus, ex cep tional prac tices must 
also be re lated to the rep re sen ta tions of the “en e mies 
to be fought” cre ated by the re pres sive agents. And, 
with regard to the army (the main agent of re pres sion 
in Algeria), its ac tion was di rected by a racializing and 
rac ist vi sion of the Algerian in de pen dence move ment, 
this vi sion itself stem ming from co lo nial rac ism pres ent 
in all  in sti tu tions.21

Considered as sub hu man, an i mals, and in par tic u-
lar rats,22 Algerians could thus be sub ject to all  sorts of 
ex cep tional mea sures that could not be in/icted, at least 
in such a rad i cal way, on French or Eu ro pean cit i zens. 
Their long ex clu sion from French cit i zen ship worked to 
ex pose Mus lim Algerians to targeted pu ni tive prac tices 
dur ing the Algerian War. Certainly Algerians obtained 
new rights a2 er the Second World War, par tic u larly 
po lit i cal rights, and be came “full-/edged cit i zens” in 
1958.23 But, as in met ro pol i tan France, these le gal de vel-
op ments were met with re sis tance from re pres sive 
in sti tu tions (the army in par tic u lar), which con tin ued 
to look at and treat Algerians as subcitizens. Above 
all , in tro duced as part of a pol icy aimed at rec on cil ing 
re pub li can val ues and maintaining the French pres-
ence in Algeria,24 the cit i zen ship laws never a# ected the 

pu ni tive co lo nial prac tices targeting Algerian men and 
wom en, who would ac quire their in de pen dence just a 
few years later in 1962.

The State of Emergency: From Colonized  
Algerians to Mus lims
The state of emer gency is only one of the mea sures 
taken to main tain French co lo nial dom i na tion. But 
what is im por tant to em pha size here is that the ex cep-
tion is there fore not established out side the law, or out-
side all  le gal i +. The strength of the ex cep tion is that it 
is enshrined in the stat ute books and law, which gives 
it le git i macy and al lows it to be reintroduced lat er, in 
other con texts, and with other tar gets. It is there fore no 
sur prise that the state of emer gency was used sev eral 
times not only dur ing the Algerian War (1958, 1961–63), 
but also a2 er the con /ict. It was established in the 
French ter ri tory and for mer col ony New Caledonia (rst 
in 1985 dur ing clashes be tween sup port ers and op po-
nents of in de pen dence, and to con front the in de pen-
dence stru1 le of mem bers of the Ka nak and Socialist 
National Liberation Front (FLNKS). It was re vived again 
in 2005, at the time of ur ban re volts that took place in 
sev eral French cit ies and whose starting point was the 
death in Clichy-Sous Bois, a Paris sub urb, of two young 
peo ple (Zyed Benna and Bouna Traoré) pur sued by the 
po lice. This time the state of emer gency was aimed at 
young peo ple from work ing-class neigh bor hoods, o2 en 
from North Af ri can im mi grant back grounds, who his-
tor i cally are a po lice tar get in France.

Of stra te gic re pres sive scope, this ex cep tional leg-
is la tion can not be re duced to its co lo nial or i gins alone. 
Nevertheless, in both cases, it did tar get inferiorized or 
racialized groups, which is fur ther con (rmed by its use 
be tween 2015 and 2017. While it was sup posed to (ght 
the jihadist threat, the state of emer gency was ac tu ally 
mo bi lized to ver ify the “dan ger ous ness” of thou sands 
of Mus lims. To cite just one ex am ple, take the case of a 
mother whose home was raided be cause, according to 
the search or der, “she lives in a place where there are 
se ri ous rea sons to be lieve that she co-hab its with one 
or more per sons whose be hav iour con sti tutes a threat 
to pub lic se cu ri +.” But it is only when her law yers pe ti-
tioned to have the decree an nulled that the real cause 
of this search was de clared: her in volve ment in a Mus-
lim as so ci a tion, the dis cov ery at home of re li gious 
books, “allowing con (r ma tion of her strict prac tice of 
Is lam,” and “her dan ger ous en tou rage,” an en tou rage 
that had not been in trou ble with the po lice. And if the 
ad min is tra tive court an nulled the decree, the mother 
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was  nev er the less stig ma tized—an ar ti cle evok ing her 
 sup posed rad i cal i za tion appeared in the na tional press, 
and she was later (red from her job for “loss of trust” 
a2 er the pre fect (the lo cal rep re sen ta tive of the Minis-
try of the Interior) had called her em ployer to in form 
him of the threat she posed to the state.26

Here again, these abuses are the con se quence of 
an an ti ter ror ism pol icy that is in creas ingly intended 
to be pre ven tive and whose ob jec tive is to “neu tral ize” 
in di vid u als be fore they take ac tion. But con tem po rary 
an ti ter ror ist pro (l ing is ra cial pro (l ing that is cou pled 
in France with an Islamophobia partly inherited from 
co lo nial rac ism and il lus trated by the ev er-renewed 
de bates on the veil.27 In this sense, the state of emer-
gency only makes a de rog a tory and dis crim i na tory 
re gime vis i ble and sheds light on what states of ex cep-
tion are: al ways targeted spe ci(c groups or in di vid u als. 
The lat ter are most o2 en mem bers of ra cial mi nor i-
ties or at least mem bers of racialized and stig ma tized 
groups who have few re sources to deal with the ex cep-
tion. More gen er al ly, they aim to sep a rate the pop u la-
tion into two categories: those sub ject to the law in the 
or di nary way, and those to whom the guar an tees proper 
to states that ob serve the rule of law will be re fused. In 
other words, states of emer gency may have two ob jec-
tives: to keep a part of the pop u la tion in a state of le gal 
in fe ri or i+ and hence in ten sify their le gal in fe ri or i+ by 
the use of ex cep tional re pres sion; or else to rel e gate new 
categories of the pop u la tion to a state of “lesser rights,” 
in Foucault’s terms.28

State of Exception, Extraordinary Justice,  
and Exceptional Courts in France
The sec ond ge ne al ogy of the state of emer gen cy, and 
more gen er ally the French exceptionalist log ic, is that 
of met ro pol i tan in sti tu tion al ized ex cep tional jus tice 
targeting “ter ror ists” and “po lit i cal en e mies.” This 
ex cep tional jus tice can be de (ned in two ways. First, 
it can be seen as a form of jus tice em bod ied in spe-
cial courts sub ject to ex ec u tive pow er, as is the State 
Securi+ Court (1963–81).29 However, ex cep tional jus-
tice can also have a broader mean ing, and can be con-
sid ered as an a1 ra vated re pres sive re gime established 
to treat a spe ci(c “tar get pop u la tion” di# er ently and 
more se vere ly. This is what coun ter ter ror ism is all  
about. The tran si tion from one to the other of these 
ex cep tional jus tice re gimes in France then sheds light 
on the triv i al i za tion of the ex cep tion and the grad ual 
ex ten sion of its tar gets.

Institutionalizing Extraordinary Justice:  
The Creation of the State Security Court
At the end of the Algerian War, General Charles de 
Gaulle established a new ex cep tional ju ris dic tion, the 
State Securi+ Court, to try the mem bers of the Secret 
Armed Organization, French pro-Algerians who had 
com mit ted nu mer ous at tacks in Algeria and France, 
some of which were di rected against him. This new 
court was the lat est in a long se ries of spe cial courts 
cre ated in con texts of cri sis to quickly and se verely 
re press targeted groups of peo ple (op po nents) through 
der o gated pe nal rules and try them for crimes re gard-
ing pub lic or der, state pro tec tion, or at tempts to stage 
a coup. In fact, France has a long tra di tion of resort-
ing to ex cep tional jus tice. French rul ers have reg u larly 
tried to take con trol of the ju di ciary to ad min is ter jus-
tice them selves and weaken the power of judges. The 
Vichy re gime, the Liberation, and the Algerian War are 
+p i cal ex am ples of such po lit i ci za tion of jus tice,30 and 
of those mo ments when the ex ec u tive establishes, in 
the name of the pro tec tion of the res pu bli ca, an ex cep-
tional re pres sive re gime aimed at its des ig nated en e-
mies.31 During these times of cri ses spe cial courts are a 
key mech a nism and show, since the French Revolution, 
com mon fea tures: com po si tion, pro ce dures, and the 
is su ing of judge ments der o gated from the rule of law; 
mem bers of these courts were for mer mil i tary per son-
nel or judges cho sen by the ex ec u tive branch; ex pe dited 
pro ce dures and judge ment were the op er at ing rules 
to the det ri ment of de fense rights; po lice pow ers were 
ex tended and pre ven tive de ten tions were lon ger than 
usu ally au tho rized. However, their main com mon fea-
ture was their short ex is tence, which is at tached to all  
ex cep tional mea sures. They were at (rst designed as an 
ex cep tional and pro vi sory re sponse to rad i cal vi o lence.

The State Securi+ Court had all  the char ac ter is tics 
of the spe cial courts that pre ceded it, and es pe cially the 
mil i tary courts of the Algerian con /ict: it was cre ated in 
a con text of cri sis; it judged po lit i cal crimes and o# enses 
more se vere ly; it per mit ted ex cep tional po lice and 
prison prac tices, in clud ing (2 een-day po lice cus tody in 
the event of a state of emer gen cy, long-term de ten tions, 
the use of col lab o ra tors. It did not re spect the or di nary 
meth ods of try ing peo ple, since those brought be fore it 
were sen tenced by ca reer sol diers. In sum, the post war 
State Securi+ Court cop ied the ex cep tional courts in 
which Algerians and their sup port ers were tried  dur ing 
the war, once again con(rming the “ma trix of the ex cep-
tion,” which orig i na tes in and ex pands from co lo nial 
modes of re pres sion. It also con (rms that states of 
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emer gency are not pa ren the ses in the tran quil lives of 
de moc ra cies and that “ex cep tional traces” re main a2 er 
a war or cri sis. In par tic u lar, cer tain cy cles of vi o lence, 
by the rad i cal de gree to which they tar get “pub lic en e-
mies,” and by their du ra tion, are part of a crys tal li za tion 
of the ex cep tion in var i ous re pres sive in sti tu tions (the 
po lice, the ju di cia ry, the ar my). This crys tal li za tion then 
fa vors, de spite the end of the emer gen cy, their sur vival 
and per pet u a tion.

But to fully un der stand this institutionalization 
pro cess, we must also con sider the two fea tures of the 
State Securi+ Court, which dis tin guished it from other 
ex cep tional in sti tu tions. First, to make it more ac cept-
able (since it must be established by a vote in the Parlia-
ment and the Senate), the rad i cal de gree of the ex cep-
tion was di min ished. The cen tral dis tinc tion was the 
re in state ment of an ap peal be fore the Court of Cassa-
tion, France’s su preme court of ap peal. Indeed, dur ing 
the Algerian War—and be fore, as Sa rah Ghabrial’s piece 
in this spe cial sec tion, “Reading Agamben from Algiers,” 
de tails—the pos si bil i+ of launching an ap peal was sup-
pressed, which goes some way to explaining the very 
large num ber of death sen tences ac tu ally car ried out. In 
view of the po ten tial scan dal caused by retaining this 
ex cep tional pro vi sion in time of peace, the pos si bil i+ 
of ap peal was reintroduced in the crim i nal pro ceed ings 
of the State Securi+ Court. This shows how the ex cep-
tion must be made po lit i cally and le gally ac cept able, 
through ad just ments to its de gree of de vi a tion from 
the norm. Second, and above all , un like prior French 
ex cep tional courts, the State Securi+ Court did not last 
for just a few weeks or a few months, but ac tu ally ran 
for eigh teen years. This institutionalization (nds two 
ob jec tive rea sons: its cre a tion by the for mal vote of the 
Parliament (and not through a sim ple ex ec u tive or der or 
decree like pre vi ous courts), and the mul ti tude of po lit-
i cal events (vi o lent dem on stra tions, at tacks, dis cov ery 
of spy net works) that jus ti (ed its ac tiv i+ ((ve thou sand 
peo ple charged in eigh teen years).

In these ways, de Gaulle’s court shows how ex cep-
tion may be implemented into a “rule of law” re gime. 
Created dur ing the state of emer gen cy, it sur vived 
three pres i den cies and thir teen gov ern ments, judg ing 
at (rst op po nents from the ex treme Right then those 
of the ex treme Le2 (May 68 or Mao ist op po nents) to 
( nally fo cus dur ing the 1970s on re gional independen-
tists. The State Securi+ Court, suppressed in 1981, thus 
exempli(es the pro gres sive broad en ing of tar gets from 
au thors of ter ror ist at tacks, to pro test ers, or even peo-
ple dis pens ing lea/ ets. Indeed, it be came a com monly 

deployed re pres sive in stru ment and con se quently an 
ad just able tool that (t di# er ent sit u a tions, in frac tions, 
and so cio log i cal and po lit i cal con texts. If states of 
ex cep tion ini tially tar get spe ci(c peo ple, they tend, if 
they last, to a# ect more and more in di vid u als who are 
very di# er ent from the ini tially targeted pop u la tion.

Evolution of Repressive Measures: From State  
Security Court to Counterterrorism
The his tory of the State Securi+ Court and its dis so lu-
tion also il lus trates the move ment from an ex traor di-
nary ex cep tional jus tice to a con stant one, and ex plains 
how re pres sive re gimes may suc ces sively mu tate and 
evolve dur ing “dis rup tive mo ments” like the 1980s.

Indeed, the 1963 laws had cre ated not only the State 
Securi+ Court but also a set of spe ci(c po lice and ju di-
ciary rules ex clu sively au tho rized and enclosed in de 
Gaulle’s court, which did not sim ply dis ap pear upon 
the court’s clo sure. Rather, its sup pres sion lead to the 
en hance ment and ren o va tion of other ex cep tional mea-
sures in French coun ter ter ror ism. Upon accessing state 
power and re spon si bil i ties, the Le2, led by President 
François Mitterrand, ap plied a pro gram based on sacral-
ization of the rule of law and of its prin ci ples: equal i+ 
of all  be fore the law and jus tice, pri macy of com mon 
rules over spe cial ones, and re jec tion of ex cep tional 
mea sures, no mat ter what the crimes or mis de mean ors, 
even of a ter ror ist na ture. This amounted to a de po lit-
i ci za tion of what had been a po lit i cal jus tice, ex pel ling 
ev ery overt trace of ex cep tion, in clud ing mil i tary courts 
in time of peace and the State Securi+ Court.

Yet, re mov ing these ju ris dic tions did not per ma-
nently erase ev ery thing that grounded the ju di cial in fe-
ri or i+ of cer tain groups of peo ple. Since 1986, when 
the (rst coun ter ter ror ism bill was voted into law, many 
mea sures in tro duced by the State Securi+ Court have 
been refurbished. A few ex am ples, among oth ers, may 
be giv en: der o gated qual i ( ca tion for lay ing charges, 
po lice prac tices such as ex tended pre ven tive de ten-
tion, and in creas ing spe cial i za tion and cen tral i za tion 
of ju ris dic tion with the cre a tion of a “spe cial” court 
de prived of a ju ry. French crim i nal courts fall now in 
two categories: or di nary ones and ones spe cially com-
posed for ter ror ism. And if the State Securi+ Court 
has never been rec re ated de spite the will of the Right 
and the ex treme Right to res ur rect it, it is only be cause 
most of the mech a nisms that made it pos si ble to  sub ject 
part of the pop u la tion to a spe cial ized re pres sive re gime 
have been in cor po rated in more mun dane ways into the 
ju di cial sys tem, and also be cause, grad u al ly, the trial 

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50



courts have be come less cen tral in the re pres sive ar se-
nal. Their role has grad u ally been devalued to the ben e-
(t of other in sti tu tions in volved in the (ght against ter-
ror ism, in par tic u lar the in tel li gence ser vices.

Conclusion
To be in ter ested in the tar gets of the ex cep tion al lows 
us to de con struct the im age of states of ex cep tion that 
would fall on all  in di# er ent ly. It re veals the dis crim i na-
tory and racializing char ac ter of ex cep tional schemes 
and their ob jec tive of distinguishing be tween “or di-
nary” cit i zens’ rights and the “lesser rights.” The lat ter 
are o2 en racialized mi nor i ties, vic tims of dis crim i na-
tion, rac ism, or ra cial pro (l ing spe ci(c to cer tain +pes 
of re pres sion (co lo nial re pres sion, an ti ter ror ism). If 
there is a per ma nence of the state of ex cep tion, it only 
applies to tar gets re duced to ju rid i cal in fe ri or i +, or 
weak ened by the law, who daily en dure the e# ects of 
exceptionalist rea son ing. As these groups have lit tle 
sup port from the pop u la tion, most of them in di# er-
ent to their re pres sion, the ex cep tional mea sures to 
which they are subjected are le git i mized and adopted. 
More pre cise ly, the dis crim i na tory na ture of the state 
of ex cep tion al lows it, in spite of ev ery thing, to be seen 
as ac cept able be cause the great ma jor i+ of the pop u la-
tion does not su# er the e# ects of states of ex cep tion or 
thinks that it will never have to do so. But, very quick ly, 
the per pet u a tion of the ex cep tion leads to a di ver si ( ca-
tion and an ex ten sion of the tar gets, as more and more 
in di vid u als are ( nally subjected to ex cep tional re pres-
sive re gimes. For ex am ple, they may be ac tiv ists or dem-
on stra tors seen as “po lit i cal en e mies” by the gov ern-
ment.32 Recent coun ter ter ror ism de vel op ments, such as 
co er cive tools (de ten tion, house ar rest, le gal pur suits) 
or in tru sive tools (phone or data sur veil lance in pub lic 
or pri vate spaces, spywares, etc.) only re in force the pro-
cess and lead to a gen er al iza tion of the tar gets. That is 
to say, the strength of the targeted and dis crim i na tory 
na ture of the an ti ter ror ist ex cep tion, which, by ini tially 
a# ect ing only racialized mi nor i ties man ages to limit the 
ex tent of the scan dals and re sis tance that it could pro-
voke, al lows in the end a more gen er al ized re pres sion.

Vanessa Codaccioni is an as sis tant pro fes sor in po lit i cal 
sci ence at the Universi+ of Paris8. She is a spe cial ist in 
po lit i cal tri als, re pres sion, and state vi o lence. She re cently 
published La légitime défense: ho mi cides sécuritaires, crimes 
racistes et vi o lences policières (Self-Defense: Defensive 
Homicide, Racist Crimes, and Police Violence) (2018, CNRS 
Éditions) and Répression: l’État face aux con tes ta tions poli-

tiques (Repression: The State against Political Challenges) 
(2019, Textuel).

Notes
1. It was established by decree of the Council of Ministers on No vem-
ber 14, 2015.
2. Thénault, “L’état d’urgence (1955–2005).”
3. Speech by the Prime Minister on No vem ber 20, 2015. www 
 .gouvernement  .fr.
4. It has been ex tended six times, each time by an act of Parliament 
and the Senate.
5. The law strength en ing in ter nal se cu ri+ and the (ght against ter-
ror ism was passed on Oc to ber 31, 2017.
6. Regarding ac tiv ists, two weeks a2 er the dec la ra tion of the state 
of emer gen cy, on No vem ber 29, 2015, twen +-four en vi ron men tal 
ac tiv ists were placed un der house ar rest. Moreover, in just two years’ 
time, more than four hun dred ac tiv ists have been banned from dem-
on strat ing. Codaccioni, Répression, 9.
7. Charef, “Les conséquences de l’état d’urgence sur la société fran-
çaise.”
8. Jabri, “War, Securi+, and the Liberal State.”
9. Cettina, L’antiterrorisme en ques tion, 161.
10. Geisser, La nou velle islamophobie; Hajjat and Mohammed, Islamo-
phobie.
11. Agamben, State of Exception.
12. Bigo, “Exception et ban,” 115.
13. See, e.g., Harbi and Stora, La guerre d’Algérie.
14. Codaccioni, Justice d’ex cep tion, 15.
15. Thénault, Une drôle de jus tice, 9.
16. Thénault, Violence ordinaire dans l’Algérie co lo nial.
17. Funès, Le camp de Lodi.
18. Foucault, Surveiller et punir, 98–104.
19. Droz and Lever, Histoire de la guerre d’Algérie, 62.
20. Sayad, La dou ble ab sence, 2.
21. According to Raphaëlle Branche, a spe cial ist on abuses com mit-
ted by the army dur ing the Algerian War, this co lo nial rac ism partly 
ex plains the use of tor ture. Branche, La tor ture et l’armée.
22. As one sol dier told us in 2006.
23. Indigenous un til 1947, they be came “French Mus lims” on that date. 
Shepard, Comment l’indépendance de l’Algérie a trans formé la France, 41.
24. Shepard, Comment l’indépendance de l’Algérie a trans formé la France, 
88.
26. Charef, “Les conséquences de l’état d’urgence sur la société fran-
çaise.”
27. Scott, Politics of the Veil.
28. Foucault, “Va-t-on extrader Klaus Croissant?,” 365.
29. I have de voted a book to this in sti tu tion, based on its ar chives 
and those of General de Gaulle: Codaccioni, Justice d’ex cep tion.
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30. For the Vichy re gime, see Sansico, La jus tice du pire; for the Alge-
rian War, see Thénault, Une drôle de jus tice.

31. Ja#ré, Les tribunaux d’ex cep tion.
32. Codaccioni, Répression.
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