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Abstract : Reconsidering crime and death penalty after WWI1: the formation of
transnational networks among jurists and criminologists

My aim is to show through this paper how a transnal approach can bring new elements to
a human rights history. After WWII, great intermatal associations of jurists and
criminologists were created (or formed again), like International Society for Criminology
or the International Society of Social Defense.dglaen the study of their publications, this
paper intends to consider how these associatiamksgart in the formation of an intellectual
network of people sharing the same hope of a rageaal and penitentiary reform. Besides,
other political, religious and professional relasocame to reinforce the links between those
experts, who often worked together in the UN-leadanizations. An analysis of these
networks will highlight the transfers of ideas grebple between different countries, and how
these ideas are adapted in national contexts.r@henatic episode of the war disqualified the
authoritarian doctrines of the 1930's — those ateréng the individual as insignificant
compared to the well-being of the society. Theraftar networks spread a new approach of
the criminality emphasizing the rehabilitation dfemders and a social treatment of crime.
These jurists and criminologists defended the atbsakspect for individual rights and human
dignity, condemning the death penalty. The new aggntations sustained the abolitionist
debates in Europe and in North America, whose aeguations interacted between the
different countries. These actors worked at théding of a new international law, especially
in Europe. They became sometimes engaged in aantikictivity, contributing to the rise of
some great human rights associations like Amneggriational or the FIDH.



Résumeé :

Apres la Seconde Guerre Mondiale, de grandes asmms internationales de juristes et de
criminologues se forment ou se reforment commedo&gation internationale de droit pénal,
la Fondation internationale pénitentiaire et pénal&ociété internationale de criminologie, la
Société internationale de Défense sociale. En &biditurs publications, cette communication
cherche a montrer comment ces associations coetiba la formation d'un réseau
intellectuel de personnes favorables a de profonréésrmes des systémes judiciaires.
D’autres liens politiques religieux et professioilsneiennent renforcer les liens entre ces
spécialistes amenés a travailler ensemble dansri¢esisations de 'ONU. L'analyse de ce
réseau nous permettra de comprendre comment les élédes hommes circulent d’'un pays a
'autre et s’acclimatent dans des contextes pdigicu L'épisode traumatique de la guerre a
disqualifié les doctrines juridiques autoritairess cannées 1930, ou l'individu était considéré
comme une quantité négligeable devant le bienstitpposé de la communauté. Les réseaux
d’apres-guerre diffusent des conceptions sur lpa@sabsolu des droits individuels et de
lintégrité humaine, ainsi qu'une nouvelle approatela criminalité mettant I'accent sur le
traitement social et la réinsertion. Ces réflexiaisnentent les débats abolitionnistes en
Europe et en Amérique du Nord, qui connaissent @labmeuses interactions. Ces acteurs
franchissent parfois le pas vers un engagementtamtiliet vont contribuer a I'essor
d’associations de promotion des droits de 'hommeme la Fédération internationales des
Droits de 'Homme ou Amnesty International. Mon @dijf est ainsi de montrer I'apport de
'approche transnationale a I'histoire des dro#gd’'domme (et parmi eux I'abolition).



Nicolas Picard — Flying University of Transnatioialmanities, RICH, Seoul, June 2010

Reconsidering crime and death penalty after WWII: he formation of transnational

networks among jurists and criminologists (1945-198)

My topic of research is about death penalty in Eeain the 28 century. My study was
first limited to the national frame, but many mens of foreign experiences and thinkers, as
well as the exchanges of ideas and strategies Hdetlon borders, led me to work on a
transnational approach. I'll focus in this preséntaon the period after WW2U'll study here
the consequences of the development of transnatioeworks among jurists and
criminologists on the issue of the death penally. wonder how the establishment of
international associations devoted to juridical anichinal questions has impacted academic
communities, international organizations and humghts movements. For this research |
mainly used specialized reviews published by thessociations, conference proceedings,
United Nations and Council of Europe reports, aathes inner bulletins of human rights
associations (especially Amnesty International)llyFtesearching these relations was too

ambitious, so I'll only focus on main points.

In a first part, I'll present the creation or resiatement of four associations of
criminologists and jurists (later known as the “Bgr” ?), their international recognition and
their composition. Then I'll consider the rise adw juridical theories and how they were
broadcast among jurists and criminologists, as aegltheir bearing on the issue of capital
punishment. In a third part, I'll consider how imtational organizations and human rights

associations have regarded these new theories.

) The rise of the “Big Four”
1) The (re)instatement of international associations focriminologists and

jurists in the post-war period.

The (re)instatement of international associatiofiscriminologists and jurists after
WW?2 was an indication of the vitality of the exclyas and debates around legal and criminal

issues. Among all these associations, four latbiesed some influence: the International

L As William A. SCHABAS stressed it, « Internationarms addressing the limitation and the abolitéthe
death penalty are essentially a post-Second Word ptienomenon. », in W. A. SCHABAShe Abolition of
the Death Penalty in International La@ambridge University Press?8d., 2002, p. 1.
2 Comité consultatif spécial d’expertdémorandunprésenté par les secrétaires généraux de la BEPRAIDP,
de la SIC et de la SIDS, New-York, 5-15 mai 1958).p
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Association of Penal Law (IAPL), the Internatioifanal and Penitentiary Foundation (IPPF),
the International Society of Criminology (ISC) atide International Society of Social
Defence (ISSD). Transnational networks, as wed ased for better international cooperation
in matters of law, were not new in 1945. Sinceahd of the XIX'century, intellectuals and
scientific and philanthropic societies had exchanteir points of view about crime fighting
and the treatment of offenders. Positivism had h@edominant in Western countries, with
the shared belief that science could solve anylenopincluding crime. Scholars had been
fond of great international scientific congressesd criminologists and jurists participated in
this movement. Actually, three of the four big pastr associations were the continuation of

former ones dissolved during WW2.

The International Association of Penal Law wast ficginded in 1924 in Paris and was
the heir of the former International Union of Pehaw. This late organization had been
founded in Vienne in 1889 by the jurists Franz Mamst, Gerard Van Hamel and Adolphe
Prins, and dissolved during WW1. The IAPL organiszeteral congresses between 1926 and
19372 It published theRevue internationale de droit compAhéternational Review of Penal
Law and disappeared at the beginning of WW?2. In 18#8ri Donnedieu de Vabres, funding
member of the IAPL and judge at the Internationalitddy Tribunal of Nuremberg, took
advantage of the concentration of international isteajes and lawyers in this city to re-
establish the IAPE. The IAPL would consider any penal law issue, idolg of course

criminal law.

Founded in 1938 in Rome at thé& International Congress of criminology, the
International Society of Criminology fell dormantirthg the war. In 1947, the first Pan-
American Conference in Rio de Janeiro expressedish Vior establishing a second
International Congress of Criminology and a newoeisgion. This Congress was held in
Paris in 1950, organized by Henri Donnedieu de ¥aband Piprot d’Alleaume. This
Congress had the support of the French governmbithveent some officials (among them
the Minister of Education), as well as the greatrmational organizations (United Nations,
UNESCO, International Labour Organization, World alle Organization...) Jurists,

penitentiary workers, policemen, psychiatrists @hgsicians were brought together to talk

3 Revue internationale de droit pénaB48, p. 391.
4 Luis ARROYO ZAPATERO, « Soixantieme anniversaire ld Société Internationale de Défense Sociale,
1949-2009 »Cahiers de défense sociai®, extraordinaire, 2010, p. 5.
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about scientific research on crime and criminald #re elaboration of new methods in the

penitentiary treatment. The ISC was re-establistiedg the lines of this program.

The International Penitentiary and Penal Foundai®rma Swiss-based foundation
created in July 1951 to manage the legacy of thee llsternational Penal and Penitentiary
Commission. The Commission was founded in 1872, rwhepresentatives of several
European countries decided to combine their petigtgnpolicies, and therefore to discuss
common standards for the treatment of offenderkatér became a body depending on the
League of Nations, in charge of preparing confegenon these questions. The new IFFP
aimed at encouraging scientific research, publghand teaching in the matters of crime

fighting and the rehabilitation of offenders.

The International Society of Social Defence is ¢tindy one to be entirely new. It was
created during the™ International Congress of Social Defence held itoBer 1949 in Liege
(Belgium): “lts creation was decided by the papaits. They wished to have a stable
structure for a better coordination of their irtitres in order to enforce a better defence of
society [against criminalsP”’The International Centre for the Social DefenceGafnoa,
created in 1945 by Count Filipo Gramatica organiadiast congress in San Remo in 1947,
and Gramatica became the new president of the I$$Ehe difference of the ISC which
aimed at scientific objectivity, the ISDS was rathrevolved in the diffusion of new ideas on
criminal policy, embodied in a “minimum programmeTheir members intended to influence
governments and international organisations by eattog their solutions to solve crime

problems and “defend society”.

These non-governmental associations were quickdntgd a consultative status with
the Social and Economic Council of the United NagioThe Social and Economic Council
created a Section of Social Defence meant to dpvalo international program for the
“Prevention of Crime and the Treatment of Offendefie “big four” encountered other
NGOs interested in juridical and penitentiary gisest in UN-led meetings, such as the
Howard League for Penal Reform, the Internationan@ission of Jurists, the International
Law Association, the International Federation ofidém Lawyers... They also worked with

the International Academy of Comparative Law, thiei-Parliamentary Union, the Carnegie

5 Bulletin du IFCongrés international de criminologia? 1, 1950.

8 Simone ROZES, « La création de la SIDS et sonatibjeparticiper a un véritable humanisme juricicp,
Cahiers de défense social®, extraordinaire, 2010, p. 2.

"Bulletin de la Société internationale de Défensgade, n°1, 1955, p. 5-7.



Foundation, the Federal Committee of European Qatipe, the International Commission
for the Protection of Children, the Centre for S$&sdon Juvenile Delinquency.During a

conference of consultative NGOs held in New YorkMay 1948, the IAPL advocated the
constitution of a World Federation of Juridical @ngzations which would gather together all
these NGOS$.They worked in close collaboration to produce @agramount of the expertise

required by the UN on issues of crime and justice.
2) The composition of these associations and the makjrof networks

These associations recruited in the high ranksiveusities and the areas of justice and
administration. Their members were university psetes of law and medicine, magistrates,
top civil servants in police or penitentiary system lawyers... The meeting which re-
established the IAPL in Nuremberg brought togethermost brilliant jurists of the timé8.
They often held concurrently multiple academic addinistrative functions, and they were
sometimes directly employed by the UN or otherrimaéional organizations. The executives
of these associations were invited to official regs.

Their number was at first quite lowfor example the ISC had 223 members (physical
people) in 19512 However memberships increased quickly: for ther yE260, the ISC
admitted 122 membet$.They sometimes had multiple memberships as theussocieties
were not exclusive to one anothéiThe “poly-members” could ease the cooperation ratou
common interests. The study of publications shdved it was this minority of individuals

who monopolized a large part of publishing, pubtiterventions and official positions in

8 Revue internationale de droit pénab48, vol. 3 et 4, p. 354.

9 Revue international de droit péndl948, vol. 3 et 4, p. 319.

10 uis ARROYO ZAPATEROop. cit, p. 5 :"Thanks to the reading of the minutes, \&a perfectly well see
this sunny day of the German spring. The light vealant on the ruins of Nuremberg and on this groukey
figures of the penal science: besides Donnediedalees, the Romanian Vespasiano Pella, generatsegrof
the International Office for Unification of Crimihdaw; Jean Graven, the old Swiss patriarch of péma;
Professor Rapopport, president of the Supreme GifuPtoland, recently released from a long detentiba
young general secretary of the Association, PiBwezat. They were in company of penal specialigisnf
countries outside the traditional area of the farassociation, but that the war had finally brouigigtether: the
American judge Francis Biddel, the English judgesiDaviaxwell-Fyfe, the Lord Justice Lawrence, heddhe
International Military Tribunal, the Soviet geneeald judge Nikitchenko, and the Soviet professamnirre.”

1 As an example, Marc Ancel was the president ofI88D in the 1960s, at the same time he was also th
president of the European Commitee on Criminaldssof the Council of Europe, and he received aiatiss
from the UN to establish a report on death penaltpe world.

12 Bulletin de la Société Internationale de Crimingily 1951, p. 33.

13 Bulletin de la Société Internationale de Crimindlmd 962, p. 251-254.

1 For example : Thorsten Sellin, Jean Pinatel, Eawhil...



international meetings. They were the core of ithiernational network and they determined

a large part of its theoretical orientations.

The recruitment was transnational but reflectedttbebles of the post-war world; such
as the divide between victorious countries andatete countries, East and West, colonizers
and colonies, North and South... All these cordlishaped the geographical dispersion of
these networks. For example, in 1948, people froestddfn European democracies (except
defeated countries) were predominant in the IAPtcompanied by some Northern
Americans and Eastern and Southern Europeans (USSBpresented). There were no
representatives from the rest of wottdMembers of the ISSD represented mainly continental
Western Europe and South America. In 1963 therestith10 mention of African and Asian

countries (except Japan and Syria) or Eastern Eueept Yugoslavidf

Members from the ISC came from a larger geographiea: if Western Europeans still
outnumbered the rest, Southern Americans were quék represented. There were also
members from Middle-Eastern countries (Turkey, ,(rlign, Lebanon, Egypt...) and a few
Indians in 1951-195%" But they were in any case members of still-coledizountries. The
situation didn’t really change ten years later,eptdor a large arrival of Northern Americans
(especially Canadians)) and a few Japan®sg. few members of newly-independent
countries appeared during the 19604t also seems that the executive staffs of these
associations were first dominated by people confiogn codified law countries (especially

Latin ones), as opposed to common law countfies.
3) Intellectual exchanges

A lot of exchanges took place in national sectiamisere debates were organized on a
regular basis. Transnational exchanges were malieegt. International reviews allowed a
large diffusion of new ideas and theories. Eaclo@aton had its own publication: the IAPL
had theRevue internationale de droit comparthe ISC had theéBulletin de la Société

15 Revue internationale de droit pénaB48.
16 Bulletin de la Société Internationale de Défensgaie, 1963.
17 Bulletin de la Société internationale de criminalmd 951, p. 33-34 ; 1952, n°2, p. 34-35.
8 Bulletin de la Société internationale de crimindlgd 962, p. 589-590.
2 Bulletin de la Société internationale de crimindld 970, p. 332-335.
20 For example, the president of the IAPL during5Bs was a Belgian, Paul Cornil, the general sevestavere
at the same time the French J.A. Roux and Pierte®o The general secretary of the ISC was thechrdaan
Pinatel, however the two first presidents were Argaxon: Dennis Carrol and Thorsten Sellin. Fiesided by
the Italian Filipo Gramatica, the ISSD was led by Erench Marc Ancel after 1966. See also the casitipo of
the board of directors of the ISSBulletin de la Société internationale de défenseade, 1955, n°1, p. 3-4.
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internationale de criminologiéwhich later became thHaternational Annals of Criminology
and the ISSD th8ulletin de Défense social€he published articles were in French, English
and Spanish. The most important moments of debatdoatrinal issues were Congresses,
organized on a more or less regular basis. Frond 1841965 the main issues of all these
associations concerned crime prevention and tHerdift penitentiary methods to obtain a
social rehabilitation of offenders. The main asatens aimed at cooperating with each other
on an international scafé. The “exchange of professors and students, thetioneaf
scholarships and prizes, and the organization aitites and courses” were another way to
improve the transnational dimension of criminoldgyiowever the “big four” regretted the
lack of support of the UN in the establishmentrdernational research centres and the fact
that the international scientific cooperation relieainly on individual initiative$®

1)) Diffusion of a new paradigm: the “New Social Defere’

1) The rejection of authoritarian theories of law

The rise of totalitarianism in the 1930s had ledmore repressive legislations against
criminals, including in democratic countries. THd olassical theories of law resting on ideas
of retribution and expiation had come back in favddoreover, there had been a totalitarian
use of ideas in the first Social Defence. Thisdigal movement of ideas was born at the
beginning of the XX century. The emphasis was on the utilitarian florcf penalty to
defend society, following the path opened by Beecan his essayOn Crimes and
PunishmentsThis movement advocated the development of a cahpaolicy enlightened by
newly-arrived criminology. With the rise of ideoleg asserting the predominance of
community rights over individual rights, a part tdfe Social Defence encouraged the
development of administrative measures of interrinfen people guilty of “antisocial”
activities. They also accompanied the wave of eiegeeath penalty was considered as a
way of elimination and intimidation against “degeate” criminals, who threatened good
racial health.

A deep rejection of all these ideas and a returinumanistic tradition in Western

countries were the result of the collapse of Nazésmd fascism. Human rights became the

21 “The Society shall co-ordinate its activities withat of other international associations concemwit the
prevention of crime and the counteraction of criity”, Bulletin de la Société internationale de crimirgiky
1952, n°1, p. 61.

22 Bulletin de la Société internationale de crimind®d 952, n°1, p. 61.

23 Comité consultatif spécial d'expert®. cit, p. 8.



new motto. Of course, the Charter establishing Hiiernational Military Tribunal of
Nuremberg planned an application of death penaltymar criminals. But in some political
circles and among jurists, the respect of the tygad liberty of any individual was from this
moment an absolute necessity. The establishmetheotUniversal Declaration of Human
Rights in 1948 interested jurists from all over therld (and of course the IAPL). This
declaration proclaimed in article 3 the “right i@’ but still didn’t forbid capital punishment,

in spite of pressures from some countffel Europe, the European Convention on Human
Rights was created in 1950, explicitly authorizagath penalty as a limitation to the right to

life.
2) Thinking a New Social Defence

After WW2, supporters of a criminal policy enlightsl by criminology and with a
whole new ambition focused on issues of juveniléindqeaency on the one hand and
penitentiary reform on the other hand. They waritectlear criminology and law of any
“totalitarian” remains left behind by the precedimmpriod. In 1949, during the "
International Congress of Criminology, a minorityhieh still advocated eugenic measures
was defeate® The partisans of Social Defence were at time devtuiéthe protection of the

individual against society2®

The followers of the new juridical ideas put thepdrasis on the treatment of criminals
by a “systematic action of rehabilitation” whichosid “aim at giving back the control of
their own lives to offenders Social reforms were meant to prevent crime by iekting

poverty and the consequences of life trials. Theigams of this new scheme wanted to

24 William. A. SCHABAS, op. cit, p. 6: “Central to the preoccupations of thesdters was the issue of the
death penalty. The post-war context had sensitizech to the terrible abuses of the death penalty po and
ruing the armed conflict. Furthermore, they werasmious of giving effect to an abolitionist moverndrat had
been gaining support, albeit with sporadic reverdak the past two centurieslhid., p. 24: “The debates in the
Commission on Human Rights, in tis Drafting Comasttand in the Third Committee of the General Addgm
respecting adoption of the Universal Declaratiodidate that the issue of abolition of the deathaftgrwas
crucial in the drafting of article 3.”
25 Bulletin du IFCongres international de criminologie? 1, 1950.
26 “This Congress of Social Defence was worrying db people, when a positivist, totalitarian sogjea
society of concentration camps, considered thatamurights and dignity can be give up for its owterasts.
Thanks to the action, the elevation, the sensediicge, the respect of the individual of all thetiggpants, this
Congress for social defence was finally a “Congfessiuman defence” against Society. Belgium gavehe
most remarkable demonstration of this “progressisplirit, human, wise and Christian, of this manoér
realizing a just “Social Defence”, Pierre BOUZATeah GRAVEN, « Le ACongreés international de défense
sociak », Revue internationale du droit péndaR50, n°1, p. 83.
27 Marc ANCEL, La Nouvelle Défense social@Jn mouvement de politique criminelle humanisk. Cujas,
Paris, 1954, p. 35 and 107.
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“replace theneutralizationof offenders by theireintegrationinto society each time it was
possible [...] The offender shouldn’t be regardedaa irreducible enemy of society or a
dangerous degenerate, but as an individual in iconfith its environment, and that people
should try to understand® New Social Defence was presented as the heir tf te
revolutionary tradition of human rights and the iGtian tradition of charity and redemption,
and as a product of “ modern humanism born formosi& The development of large
Christian-democratic movements in post-war Eurggkienced this evolution. The defence

of society was now linked to the defence of hunights.

This new moral and intellectual climate influendsalv the problem of death penalty
was reconsidered after 1945. The works of ThorSeltin in the United States and of the
Royal Commission on Capital Punishment in GreataBrihad confirmed the inefficiency of
death penalty? This issue was mentioned in the first InternatioBangress of Social
Defence in San Remo in 1947. The Congress passedotution in favour of abolition,
following the conclusions of Belgian lawyer Théoligmon 3! Jean Pinatel asserted in 1953
that “someone who admits death penalty cannot mpdete be a criminologist, because the
purpose of criminology is the social rehabilitatiminoffenders. When you devote yourself to

this cause, how can you support a system whichedet#i®?

Abolitionism spread among jurists and criminologistith the ideas of New Social
Defence. The essay of the French jurist Marc Anestitled The New Social Defenceas
translated in several languages. Besides Congrdbgelsroadcasting of new ideas took place
in international law reviews, dominated by thesdéomaists. Networks of jurists and
criminologists contributed to the formation of ann&pistemic community” defending a new
paradigm on a transnational scilédowever the international associations remaineitidd
on New Social Defence. If the ISSD unanimouslydetd these ideas, the situation was

more disparate in the IAPL and the ISC, classizasis and criminologists maintaining some

28 Jacques BORERotice sur la vie et les travaux de Marc Andatadémie des sciences morales et politiques,
1993, p. 15-16.
29 Marc ANCEL, op. cit, p.163.
30 Thorsten SELLIN, « Murder and the Penalty of DestAnnals of the American Academy of Political and
Social Sciencé€Philadelphia), n° 284, p. 1-166, November 1952y&dCommission on Capital Punishment,
Report,London, HMSO, 1953.
31 Théo COLLIGNON, Faut-il supprimer la peine de mort 2,iége, 1947. Review published iRevue
internationale de droit pénal, 948, p. 115-118.
32 « La peine de mort Bulletin de la Société internationale de crimindledl 953, p. 62.
33 About the notion of “epistemic community”, cf. thanalysis of Stéphane ENGUELEGUELE, «Les
communautés épistémiques pénales et la produdgisldtive en matiere criminelle Broits et sociétén® 40,
1998, p. 571.
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of their beliefs. The death penalty debate continiwedivide, but the trend was in favour of

abolitionism.
3) Transnational death penalty debates?

The rise of New Social Defence ideas on crime aadighment accompanied the
development of national public opinions which wenere receptive to foreign influences.
Comparing oneself to other countries was traditiomabolitionist arguments. Italy and West
Germany abolished the death penalty soon aftew#rewith limited debates. A large part of
European countries, from Portugal to Sweden, heshdy abolished it. The death penalty
issue was more debated in Great Britain and Carladéso received more interest in other
countries, (especially in France, which becamer dfte British abolition in 1969 the last
democratic country in Western Europe to apply deathalty)>* Works and essays published
during these debates were translated and transpossber national frames. Some cases of
people sentenced to death (like the Rosenbergsyddal; and Caryl Chessman) also received
an international coverage, and movements of syrngdadim all over the world. Abolitionist
intellectuals developed cooperation through natidmaders: Arthur Koestler and Albert
Camus published together in 1957 tHeéflexions sur la peine capitaleeflections on death
penalty However, contacts between abolitionist workeranduthe 1950s remained mostly

unorganized and individual.

11)) What influence on international organizations and luman rights
associations?

1) The rise of abolitionism in the UN and the Councibf Europe

In matters of criminal policy, international orgaaiions were first interested in issues
of penitentiary methods and a larger internati@mwdperation against organized crime. The
death penalty wasn'’t really a front-burner matier.1955, the first UN Congress on the
Prevention of Crime and the Treatment of Offendesused on establishing minimum
standards in prisons ensuring the proper recruitraed education of penitentiary employees
and dealing with the issue of “open institution”In 1960 the second Congress focused on

juvenile delinquency, the development of crime muerdeveloped countries and penitentiary

34 Julie LE QUANG SANG/ a loi et le bourreau. La peine de mort en débag7(0-1985) Paris, L'Harmattan,
2001, p. 116-118.

35 Rapports du premier Congrés des Nations Unies afiéra de prévention du crime et de traitement des
délinquants, Genéve, 1955.
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labour®® However the UN Section of Social Defence includedubject matter entitled
“capital and corporal punishment” in its programre$earch in 1951. USSR and Byelorussia
representatives criticized some of the items sugdder study as being domestic rather than

international question¥.

On November 20, 1959, the General Assembly of the UN establigiesdlution 1396,
which required the Economic and Social Councilaionich a study about death penalty. The
Council entrusted the vice-president of the ISS@réMAncel, for this study. At the same
time, the Council of Europe ordered a similar stadythe situation in European countries.
Marc Ancel used his usual associative and acadaatigorks for the occasiolf as well as
the means offered by both international organimatidn spite of the deliberately neutral
aspects of his descriptive repotighe conclusion was implicitly drawn: “An examirati of
the statistical data existing on this issue denmratest that for these European countries, there
was no positive indication of a deterrent effect aa#pital punishment”, “the positive
examination of facts gives to death penalty [hg nhature of a historical relic, sometimes
precarious, and apparently in dang€rHe also wrote: “We note that among the key figures
in matter of penal science, the partisans of a@balibutnumber the partisans of retentiott.”
These reports summed up the works of jurists amarmologists since 1945 and were used to
weaken the last arguments of criminal policy whidtuld justify the preservation of capital

punishment.

During the 1960s, the UN became more and more coedewith death penalty.
However, the Commission on Human Rights was nowdading committee in the matter of
draft resolutions and conventions, no longer thevé@mtion Crime and Criminal Justice
Branch (which had replaced the Section of SocideBee)*> Death penalty moved from a

criminal policy issue to a human rights questiortieStific societies of jurists and

3¢ United NationsSecond United Nations Congress on the Preventi@riofe and the Treatment of Offenders
(London, 8-19 August 1960). Report prepared bySheretariat New York, 1961.

37 Roger Stenson CLARKT he United Nations Crime prevention and Criminaitize Program. Formulation of
Standards and Efforts at their ImplementatiBhjladelphia, University of Pennsylvania Pr&894, p. 15.

38 Marc ANCEL.,La peine de mort dans les pays europé&unseil de I'Europe, Comité européen pour les
problémes criminels, Strasbourg, 1962, p. 3.

39 “In this first study and in the present reporg tshilosophical, moral ant theological aspect wdasntionally
left aside; this inquiry was only about pure pesitiaw and not about the abolition or the retentidrdeath
penalty.lbid., p. 45.

40bid., p. 54 and p. 64.

41 Marc ANCEL, La peine capitaleNew-York, département des Affaires économiquesetates des Nations
Unies, 1962, p. 54.

42 William A. SCHABAS, op. cit.,p. 45-91.
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criminologists were challenged by human rights eiséimns to deal with this problem. In
1966, the UN established the International CovewoanCivil and Political Rights. Article 6
stipulated that “no one shall be arbitrarily depdvof his life” and that “in countries which
have not abolished the death penalty, sentenceathdnay be imposed only for the most
serious crimes.” Resolution 2393 (XXIIl) of Novermii6", 1968, invited the members to
narrow the application of this penalty and “to emsthe most careful legal procedures and the
greatest possible safeguards for the accused itatapses”. In 1971, the General Assembly
of the United Nations passed a new resolution degdhat “in order fully to guarantee the
rights to life provided for in article 3 of the Wmirsal Declaration of Human Rights, the main
objective to be pursued is that of progressivestrieting the number of offences for which
capital punishment may be imposed, with a viewdsir@bility of abolishing the punishment
in all countries” and inviting “Member States whitlave not yet done so to inform the
Secretary-General of [...] their attitude to poksiturther restriction of the use of the death
penalty or its total abolition*® This resolution was consolidated by another oregenber
g 1977 (32/71), and the Economic and Social Coumes in charge of reporting on the

matter every five yearé?

The Council of Europe followed the same path to endeath penalty from criminal
policy to a human rights issue. In 1966, the Corteaiof Ministers decided to discontinue
any further study of the consequences of abolifexh by the European Committee on
Criminal Problems. When the debate resumed in 18¥3 Parliamentary Assembly of the
Council of Europe turned to the Committee on Lefthirs. *° The draft works of the
Committee led to the adoption of a resolution inriAp980 recommending the abolition to
the Member State®. In April 1983 Protocol n° 6 to the European Cortian of Human
Rights forbade the use of capital punishment incpeame. France was the last Western
European country to abolish death penalty in 1981his region of the world, the abolition

43 Resolution 2857 (XXVI), 20 December 1971, in Udit&lations, Resolutions adopted by the General
Assembly during its twenty-sixth sessidaw York, 1972, p. 94.
44 CécileTOQUE-PICHON L abolition de la peine de mort en France. La l@dnter, Ed. du Panthéon, Paris,
2006, p. 42.
4 Wwilliam A. SCHABAS, op. cit.,p. 280.
46 Julie LE QUANG SANGopp. cit, p. 141 ; Cécile TOQUE-PICHONp. cit, p. 43.
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became a part of the “set of standards” expectedlbthe citizens, an “infrastructure of

civilization”, a “constitutive element of the cealticonsensus” established in Eurdffe.

If the societies of jurists and criminologists hgreduced studies allowing to set aside
classical objections against abolition, their attiwas not decisive in the progress of
international law. The pressure of other bodiesr@o rights NGOs or inner Committees in
the international organizations), with axiologicabtivations rather than scientific ones, was

more determining.
2) Jurists and criminologists took over by human right associations?

Were the NGOs of jurists and criminologists a sghimard for abolitionist human rights
NGOs? The answer seems to be negative, as wedrinstof organizations as in terms of
memberships. Of course, some jurists and criminsiegwere involved in abolitionist
associations. But (and even if this analysis shdandddeepened), it seems they were a tiny
minority compared to other categories: lawyerschess or religious figures. For example
Amnesty International was founded in 1961 mostly tawyers, and despite its
nondenominational statutes, brought together at gn@@unt of protestant, Quaker, catholic
and Jewish clergymen. Therench Association Against the Death Penalty, exkdh 19509,

comprised a lot of intellectual and religious figsibut few jurists and criminologisfs.

In fact, militant associations had very differerttategies from former juridical
associations. They recruited openly and massivatyrailitant figures became more influent
than theoreticians. They put the emphasis on ethints religious values rather than on
scientific arguments. The means of action were a#terent. According to militant
associations, the strategy of influence relied @ use of media and public opinion to exert
pressures on governments, when the former assmwatvanted to be councillors addressing
leaders directly. The rise of Amnesty Internatiomalparticular deeply changed militant
strategies during the 1960s and the 1970s. It dpedl a transnational approach right away
with the rule advocating that a national sectiomldoonly sponsor prisoners in foreign

47 Jean CLAM, « La peine de mort : une perspectiv@otmgique » in loannis PAPADOUPOULOS, Jacques-
Henri ROBERT (dirs.)La peine de mort : droit, histoire, anthropologjghilosophie, Actes du colloque, 24 et
25 avril 1998, Panthéon-Assas, 2000, p. 139.
48 For example, Jean Graven and Dr Piedeliévre, tisbnguished members of the ISC, were in the Honor
Committee of the French Association Against Deathdhy. Contre la peine de martéunion d'information
organisée par I'’Association, Palais de Justicem@01966, Association frangaise contre la peinende, Paris,
1966, p. 2).
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countries. Al had a strategy of mobilizing publipiion in the whole world. This NGO
received in 1977 the Nobel Peace Prize, which hgkat bearing on the 1980 campaign for
the abolition of the death penalty. A new massvattiransnational abolitionism, which acted
according to a “bottom-up” strategy of influencesplaced the traditional international

abolitionism supported by a few specialists, whacted according to a “top-down” principle.

Links between the two categories of NGOs were ggjii@rse between associations, as
well as between individual members. There were itvdependent series of networks, with
few interactions. Other NGOs could occasionally pselical associations as “think tanks”,
but their fields remained largely disconnected.H®d and Hoyle stressed it: “Among the
factors that have promoted this new wave of aloolithas been the political movement to
transform consideration of capital punishment framissue to be decided solely or mainly as
an aspect of national criminal justice policy te status of a fundamental violation of human
rights.” 49

Conclusion

The great international associations of criminatgyiand jurists (re)established after
WW2 were a way to develop transnational relatiomsorg law professionals. They
contributed to spread new theories about the trettrof criminals, New Social Defence
ideas refusing to consider them as monsters dodmdze eliminated. These associations
remained however divided on those questions, asviieee not monolithic groups. Moreover,
the death penalty was not an absolute priorityas only an issue among many others. But
they developed a new manner of considering pogghkilfor the rehabilitation of criminals,
and they proved the non-existence of the deteredfiect of capital punishment by their
researches. By doing this, they made the estabéishof international conventions restricting
of forbidding the death penalty easier. Jurists @nmdinologists removed an obstacle but their
role was not conclusive compared to human rightivist actions as the death penalty had

moved from criminal policy to the field of humaiglhis.

4 Roger HOOD, Carolyn HOYLEThe Death Penalty. A Worldwide Perspect®aford University Press, 2008
(4hed.), p. 19.
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