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On the “Champ juridique” in the Era of Codification from the Debate
on Judge-made Law in the Republic of China

Zhu Minzhe

Abstract: The issue of “Judge-made Law” was always debated in judicial practice and theory around
the code drafting in the period of the Republic of China. Cases became a kind of power to create norms and
an independent type of legal sources in practice. Although there was no clear regulation in the written laws,
the theory held that the judicial organ could have the status of a legislator under certain conditions and cre—
ate legal norms. In order to prove their standpoints, jurists put forward the necessity of judiciary-made law in
the period of codification and its expanded legal concepts and introduced the proposition of “socialization of
law” from foreign countries, holding that the justice shall apply the law in the society rather than formal
norms in the code and it was the jurist but the judge who found the living law formed in the society. The ob—
jective structure formed through the balance of force of political power, justice and jurists in the period of
the Republic of China demonstrated that on one hand, the jurists provided the justice with support so as to
make the justice become an independent type of legal sources; on the other hand, they earned certain au—
thority by using language mode formed in political context.

Keywords: Judge-made Law; Republic of China; “Champ juridique”; Justice; Codification
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