N

N

The ecologization of the Chinese Civil Code
Mingzhe Zhu

» To cite this version:

Mingzhe Zhu. The ecologization of the Chinese Civil Code. Pravovedenie Journal, 2020, 64, pp.511 -
525. 10.21638/spbu25.2020.405 . hal-03837625

HAL Id: hal-03837625
https://hal.science/hal-03837625
Submitted on 13 Dec 2022

HAL is a multi-disciplinary open access L’archive ouverte pluridisciplinaire HAL, est
archive for the deposit and dissemination of sci- destinée au dépot et a la diffusion de documents
entific research documents, whether they are pub- scientifiques de niveau recherche, publiés ou non,
lished or not. The documents may come from émanant des établissements d’enseignement et de
teaching and research institutions in France or recherche francais ou étrangers, des laboratoires
abroad, or from public or private research centers. publics ou privés.


https://hal.science/hal-03837625
https://hal.archives-ouvertes.fr

UDC 349.6 lpaBoBeaenne. 2020. T.64, No 4

The ecologization of the Chinese Civil Code*
Mingzhe Zhu

For citation: Mingzhe Zhu. 2020. The ecologization of the Chinese Civil Code. Pravovedenie 64 (4):
511-525. https://doi.org/10.21638/spbu25.2020.405

Although the emergence of sustainability development in civil law has triggered substantial dis-
cussion, scarce literature is available in English on the introduction of ecological norms to the
newly promulgated Chinese Civil Code, which came into force at the beginning of 2021. This
article intends to fill the gap by providing an overview of the structure and significance of the
principles and rules designed to render the Civil Code more adaptable to the global urgency
of sustainable development. The ecological principle added to the Civil Code is designed to
promote public interests rather than individual liberty. Unlike other civil law principles, the eco-
logical principle needs to be scientifically justified, which no longer depends only on judicial
discretion. Regarded as a continuation of the movement for socialization, the ecological princi-
ple contributes to the global trend of questioning anthropocentrism in law and manifests itself
in a new understanding of human activity. Ecologizing the Civil Code entails a methodological
agenda that incorporates more pragmatic, coherent, and policy-oriented argumentation in ju-
dicial practice. Moreover, it entails an ontological agenda, still in formation, that urges us to
recognize the inevitable connections between human and nonhuman worlds on the ontological
side. Within the scope of this principle, the section of the Civil Code on property law imposes
the duty to act in accordance with the necessity of resource conservation and environmental
protection. It is also predictable that stricter limitations will be imposed on property rights, in
the name of good neighborliness. State intervention by courts due to ecological considerations
will become more frequent in contractual disputes. Finally, the Code introduces the notions
of punitive liability and pure environmental harm, which diverge from the classical continental
tradition of understanding civil liability. Despite the theoretical novelties, the question of to what
extent civil adjudication can achieve a comprehensive ecological transformation still needs to
be scrutinized.

Keywords: ecological principle, pragmatism, state intervention, private autonomy, punitiveness,
environmental protection, resource conservation.

Introduction

When investigating the transformation of private law in the 21st century, it is difficult
to overestimate the challenges to many fundamental aspects of modern law that are pro-
voked by consciousness of the decisive impact of human activity. According to eminent
French philosopher Michel Serres, modern law must undergo substantial transformations
to adapt to the new social necessities'. Scholars from many jurisdictions and domains —
from environmental law to international law, from administrative law to property law — have
taken action to identify the necessary changes?.
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It is in this context, a rising global eco-awareness in law, that Article 9 of the newly
promulgated Chinese Civil Code enters the scene®. This clause, the ecological principle
(or, as it is more commonly known, the “green principle”)* announces, “when undertak-
ing civil activities, the subjects of the law shall take into consideration the necessity of
resource conservation and environmental protection”®. The reception of this principle has
been far from universal among Chinese legal scholars. Though often praised by environ-
mental lawyers as a unique contribution of Chinese civil law doctrine®. the integration of
ecological consideration is sometime resented by civil lawyers, either as a black sheep
that troubles the purity of the civil law system” or as a repetition of the principle of ordre
public®. No matter how passionately defended or harshly criticized the ecological princi-
ple was, however, legislators have already adopted it as a fundamental principle of civil
law, and the challenge for jurists is now to understand its scope and interpretation in order
to achieve its purpose without jeopardizing the overall coherence of the legal system. To
meet this challenge, we will elaborate the principle from a comparative perspective and
document the existing cases in which relevant provisions have been applied. We believe
that the value of such efforts, because they fuel reflection on how a philosophical shift can
contribute to the law’s increasing ecological focus without relying on an excess of legisla-
tive endeavors, shall transcend the boundaries of China and civil law.

The main body of this article is organized into two parts. In the first, we will elaborate
the methodological and ontological shifts pointed to by the ecological principle within the
global trend of eco-consideration in civil law. The second part will identify the new rules
introduced in various books of the Civil Code implement this principle, as well as the po-
tential changes to the interpretation of existing rules that the principle may inspire. The
domains most central to our examination are property law, contract law, and civil liability.
This research is at once descriptive and prescriptive: it aims to reveal how judges apply
the relevant provisions, and to reflect on the efficiency of these norms in “ecologizing” civil
law. While | have addressed elsewhere the perspective of “ecological consideration” —
taking account the well-being of nonhuman beings for their own sake — that Article 9 en-
compasses?, | here use “ecologizing” in a different way. Inspired mainly by Bruno Latour, |
use this term to refer to an agenda that refutes the artificial boundaries that the process of
modernization has created between law, politics, and science and aims to rejuvenate the
uncertain relationships of subordination among human and nonhuman beings™.

Quel Roéle Pour Le Droit Privé? Paris: Dalloz, 2019. P.243-254. Available at: https://hal.archives-ouvertes.
fr/hal-01882843 (accessed: 01.12.2021).

3 Article 9 and the other clauses of the General Provisions have been valid since 2017, while the Civil
Code is promulgated in May, 2020.

4 We do not endorse this nickname, though green has become the visual identification of ecological
movement. Nature has more colors than the fifty shades of green.

5 Since there is not yet an official translation of the Chinese Civil Code, the cited clauses are trans-
lated by the author.

6 S BRI  (“EREEN” FERVEM P TIAIEA), R (PEES) 2018 EH, A
5-2711. [LvZhongmei (ed.) Implementation outline of the Green Principle in the Civil Code // China Legal
Science. 2018. No. 1. P.5-27.]

TORARE: (ORISR R E A SR, R GORES) 1B, RlSSE s R HE2011
FHR, %59-93 . [Su Yonggin. The systematization and rules of construction of modern Civil Codes
// Shanghai Jiaotong University Law Review. 2010. No. 1. P. 59-93.]

8 FH:  (RIEHEARFIN SRS ROTIEFTT), 8 GEEK) 201645511, #10-1971. [Yin  Tian.
Review on “Basic Principles” (Chapter 1) of General Principles of Civil Code // Jurist. 2016. No. 5. P. 10-19.]

O RMIE:  (CERENSRIER SRR, (FARAT 20204564, #84-9701. [Mingzhe Zhu.
Sustainability and the ecological turn of contemporary civil law // Academic Monthly. 2020. No. 6. P. 84-97.]

0 [ atour B. To modernize or to ecologize? That’s the question // Remaking Reality: Nature at the
Millenium. London; New York: Routledge, 1998. P.221-242.
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1. Philosophical Significance of the Ecological Principle

Hardly to be found in other civil codes, the seemingly revolutionary ecological prin-
ciple has its roots in a broader, enduring background of institutional, political, and intel-
lectual developments within the tradition of continental legal systems. This section first
identifies both the risks and methodological insights of the ecological principle. Then, we
link the ecologization of law with its socialization and reveal changing presumptions of hu-
man behavior — and ultimately, perhaps, the relationship between the individual subject
of the law and the other.

1.1. Pragmatic Shift and Its Risks

The adoption of the ecological principle is driven by a clear political force. The prin-
ciple is considered one of the components of the Chinese response, symbolized by the
promotion of “ecological civilization”, to the international urgency of exploring ways of
sustainable development. Remotely recalling the “ecological culture” of the USSR, “eco-
logical democracy” of the UK™, and no doubt many other currents of political ecology, the
idea of ecological civilization entered the Chinese context in 2007, when the 17" National
Congress of the Chinese Communist Party identified its construction as one of the Party’s
explicit goals'. In 2018, “ecological civilization” was adopted into the preamble of the Chi-
nese Constitution, and it now appears in both the most recent five-year plan and the title of
the 2020 Biodiversity Conference. The political will that supports ecological civilization —
and the ecological principle as a component thereof — aims observably towards sustain-
ability in light of the socio-environmental challenges of the 215t century. Worded in a more
theoretical, Dworkinian language, the ecological principle is in fact no more than a policy
disguised as a principle: it aims to promote public interests, rather than individual liberty,
and is rooted in deliberate design, rather than in the integrity of the “chain novel” of com-
mon law jurisprudence, as it is cooperatively and organically developed™.

Chinese legislators, however, are not Dworkinian, and they seem to be comfortable
granting the status of “fundamental principle” to whatever norm suits them, regardless of
ongoing doctrinal disputes. Article 9 is a perfect example of this. The magnitude of this
clearly policy-oriented clause exceeds the justification of certain rules or the alteration
of the interpretations of others; it lies mainly in the potential that a pragmatic approach to
legal reasoning is being legitimized, if not encouraged. Civil law doctrine in the continental
tradition has been long characterized by its attachment to a certain degree of dogma-
tism™. This approach has been said to stress the objective meaning of the legal order
itself, not the life or subjective perception of the law, which are subjects of the “social
theories”'®. The degree of dogmatism varies across jurisdictions and depends on a num-

" Gare A. From “Sustainable development” to “Ecological civilization”: Winning the war for survival
// Cosmos and History: The Journal of Natural and Social Philosophy. 2017. Vol. 13 (3). P.130-153;
Morrison R. Ecological Democracy. Boston, MA: South End Press, 1995.

2. Zhang Z. Climate mitigation policy in China // Climate Policy. 2015. No. 15 (sup1). P.S1-S6; Pan J.
China’s Environmental Governing and Ecological Civilization. Berlin; Heidelberg: Springer-Verlag, 2016;
Bachtell J. Toward ecological civilisation // The Guardian. 2018. September 12.

8 Dworkin R. Law’s Empire. Cambridge: Harvard University Press, 1986. P. 176-225.

4 | use the term “dogmatic/dogmatique/dogmatic” as it is defined by Robert Alexy, which consists
of three aspects: 1) the description of the valid laws; 2) the conceptual-systematic research of them; and
3) the elaboration of proposals for solving problematic legal cases (Alexy R. Theorie Der Juristischen Argu-
mentation. Berlin: Suhrkamp, 2001. S.308).

5 Cf.: Radbruch G. Rechtsphilosophie. Heidelberg: Hiithig Jehle Rehm, 2003. Ch. 15.
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ber of factors'®. Still, it is safe to say that law students in this tradition are more preoc-
cupied with appreciating its systematic coherence than with assessing a given solution’s
practical outcomes'”.

Article 9’s stipulation of resource conservation and environmental protection sug-
gests that pure dogmatic reasoning is no longer favorable. It allows a party to argue that
her proposition is the eco-friendlier one, and the judge may, whenever such an argument
is raised, measure the environmental impacts of the different legal propositions. Unlike
more widely accepted principles such as those of autonomy, equality, or good faith, which
are often subject to the adjudicator’s free evaluation of evidence, the ecological princi-
ple demands that falsifiable arguments be presented and verified with objective proof.
Recently, Chinese courts have developed the habit of soliciting environmental-science
experts in litigation concerning pollution or biodiversity loss. It is reasonable to presume
that judges in civil actions will also rely more heavily on consequentialist arguments of
physical necessity are founded upon scientific evidence and the purpose of Article 9. In-
deed, as we will demonstrate in the following sections, judges are, increasingly, adapting
this model of reasoning already. One can hardly think of occasions other than civil cases
with environmental impacts that are more perfectly suited to pragmatic calculation. Such
evaluation has a clear purpose, though one whose concrete content remains still arguably
vague: environmental protection. Further, a series of complex algorithms and models may
serve to calculate the impact of any proposition. The ecological principle, therefore, cre-
ates more room for pragmatism in a domain allegedly dominated by dogmatism™®.

The introduction of this principle to the Civil Code marks an epistemological transfor-
mation that urges us to think of law primarily as a means to an end, as opposed to a set
of categorical ethical imperatives. Even if one can accept this transformation without too
much struggle, itis nonetheless accompanied by unignorable risks. That it may jeopardize
individual autonomy in civil activities is perhaps the most obvious one'®. Also, considering
the Chinese judiciary’s function of policy implementation?°, the recognition of nature in
the most significant legislative text of the Xi administration threatens visible impacts on
daily judicial practice. Needless to say, this principle opens the door to increased state
intervention in private life. In its most radical form, the ecological principle can require
that every rule must be interpreted in the eco-friendliest way, which leaves very little room
for individuals to organize their lives according to personal preferences. But | suspect no
scholar would actually endorse this reading. Experience with the socialization of private
law has already taught civil lawyers how to preserve the notion of private autonomy while
still, for the collective good, imposing some restrictions on individual choice?'. If the threat
to autonomy is a devil, it is the devil we know only too well.

6 For the cases of France and East Asia, see: Jestaz P., Jamin C. La doctrine. Paris: Dalloz, 2004;
Juristische Methodenlehre in China Und Ostasien / Hrsg. Yuan Shibu. Tiibingen: Mohr Siebeck, 2016.

7 Cf.: Jamin C.: 1) Les habitudes d’enseigner / Les habitudes du droit / éd. N. Dissaux, Y. Guenzoui.
Paris: Dalloz, 2015. P.91-98; 2) L'enseignement Du Droit a Sciences Po : Autour de La Polémique Suscitée
Par I'arrété Du 21 Mars 2007 // Jurisprudence. Revue Critique. 2011. No. 1. P. 125-137.

8 Some might rightly argue that the other principles, such as autonomy, good faith, and ordre public
have also their pragmatic origines. But these origins are remote and hard to detect. It will be interesting
to see if the ecological principle will lose its pragmatic aspect in the subsequent developments of civil
law doctrine and become a dogma. See: Jouffroy T. Comment les dogmes finissent // Globe. 1825. T. 2,
No. 111.

© R (RABBRRSGEOAR), (ERBUERFFM) 20199521, $5116-12301. [Yong  Fan.
The Green boundaries of private autonomy // Eastern China University of Political Science and Law Jour-
nal. 2019. No. 2. P. 116-123.]

20 Cf.: Damaska M. The Faces of Justice and State Authority: A Comparative Approach to the Legal
Process. New Haven: Yale University Press, 1986. P. 88.

21 Cf.: Charmont J. La socialisation du droit // Revue de Métaphysique et de Morale. 1903. Vol. 11 (3).
P.380-405; Josserand L. De I'esprit des droits et de leur relativité. Paris: Dalloz, 1927; Mages A. La so-
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The devil that civil lawyers know less well — and therefore the more dangerous one —
is the risk that the so-called “green” clause will amount to little more than greenwashing.
Similar critiques have been raised against other aspects of ecological civilization?2. Worse
yet, apparently bold reforms that aim to enforce environmental protection can eventually
become powerful tools of misdirection and deception?3. In practice, fraudulent citations
of the ecological principle are not uncommon. In a case where a supplier of anti-pollution
equipment failed to meet the buyer’s quality requirements, the court should simply have
ruled against the former by virtue of the precise rules governing the quality of goods in the
execution of sales contracts; in reality, Article 9 was at the heart of the court’s ruling?*. In
other cases, t00, judges rushed to resolve contracts by citing the ecological principle, fail-
ing to consider the conditions of resolution prescribed by the relevant rules or to weigh the
environmental impacts of different solutions.

To prevent greenwashing, or at least to distinguish between the use and abuse of Ar-
ticle 9, we must not be satisfied by merely identifying pragmatism as the epistemological
orientation of the ecological principle. We must also reveal the new ontology that emerges
in the process of ecologization.

1.2. Ontological Transformation

The ecological principle also suggests a renewed worldview on the nature of human
activities and the relationship between the individual and the other. The ecologization
thesis is both continuous with and transformative of the developments of private law that
arose from socio-political disturbances after the late 19t century. On the one hand, it car-
ries on the business of the socialization movement by refuting the notions of the atomic
individual and the neutrality of private transactions. On the other hand, it transcends the
scope of the previous revolutions of private law by advocating that the law’s subjects have
a duty not only to their fellow members of society but also to nonhuman beings with whom
they share a common habitat: the earth.

The philosophical stance that dominated the “long 19" century” of codification con-
ceives of human activities as abstract, shallow, neutral, and value-free. From this per-
spective, a transaction is neither good nor evil in itself. Some transactions, under certain
circumstances, may harm other subjects of the law, but the law needs only to deal with
these adverse externalities to the extent that it internalizes them?®. Transactions of the
externality-causing sort shall be carried on in a different setting in the future, and there is
no reason to ban any transaction unless doing so is provided for by law?6. These neutral
and abstract activities are carried out by subjects of the law who are reasonable, abstract,
equal, and who shall be treated only as ends in themselves, not as means to something

cialisation du droit privé a Lyon (1870-1940) marque-t-elle la fin des droits subjectifs? // Lhistoire des
facultés de droit de province / éd. J.C. Gaven, F. Audren. Toulouse: Presses Universitaires Toulouse, 2011.
P.363-383.

22 Many researchers criticize China for branding its “Belt & Road Initiative” green but just greenwash-
ing. Cf.: Harlan T. Green Development or Greenwashing? A Political Ecology Perspective on China’s Green
Belt and Road // Eurasian Geography and Economics. 2020. Vol.62 (2). P. 1-25.

23 Wang A. L. Symbolic legitimacy and Chinese environmental reform // Environmental Law. 2018.
Vol.48, No. 4. P.699.

24 WHTIEE N R R B AR AR S5 IR ERA AR AR KRE MG R, HKIah BN R

(2018) H12 R#%&27 545, [Zhejiang Runjie Ltd v. Shandong Bailun Ltd, Intermediate Court of Laiwu.
2018.]

25 Capra F., Mattei U. The Ecology of Law: Toward a Legal System in Tune with Nature and Commu-
nity. Oakland: Berret-Koehler Publ., 2015. P. 101.

26 Vifuales J. The Organisation of the Anthropocene. P. 3.
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else?’. Equal, reasonable, and ethical persons enjoy the largest freedom to dispose of
their property, to conclude contracts according to nothing but their own will, and to bear
liability when they are at fault; the law’s intervention, when it occurs, shall only ever be an
exception. Under quills guided by this Enlightenment philosophy of atomic, ethical human
beings were penned Article 544 of the Code civil des francais and the § 903 of Germany’s
civil code, the Biirgerliches Gesetzbuch (BGB). The subjects of the law, for as long they
possess property, are that property’s sovereigns — even its tyrants. The notion of neutral
transactions, best represented by the absoluteness of ownership, remained unchallenged
during the 19t century. Both the French notion of bon voisinage and the German rule on
Zufiihrung unwégbarer Stoffe (§ 906) entail foremost the neighbor to tolerate the deeds
of the property owner28, The law’s subjects, in the realm of 19t-century civil law doctrine,
are at the same time vicious masters of nature and tolerant neighbors.

The 19"-century image (Bild, in German) of the law’s subjects and their transactions
is the product of the logic of modernization, which has also produced a series of “empty
and homogeneous” concepts: territory, time, market, state, etc.2? However, the modern-
ist, mechanical way of envisioning the world met with serious resistance precisely when
modernization was advancing with the highest speed.

Just at the dawn of the 20" century, this notion of neutrality — this indifference to
the distributive outcomes of adjudication — was under attack in a wave of socialization of
private law3?. Adverse externalities of transactions were no longer trivial, only to be dealt
with in rare occasions. Individual autonomy remained broad, but it would not be taken
for granted. Doctrinal authorities began to question the raison d’étre of ownership and
concluded that owners would dispose of their property in the pursuit of certain genuine
interests®'. Under this view, if owners seek some concrete personal interest and cause no
harm to neighbors, then their sovereignty over the property is beneficial to the society32.
On the one hand, scholars in the early 20" century moved toward a refusal of “mechanical
jurisprudence” and emphasized the social dimension of private law33. On the other, they
realized the absurdity of regarding transaction as solitary events in a vacuum, insisting that
the legal categorization of a transaction is not possible without considering its outcomes
and causes. If there is any doubt about the accomplishments of this movement, it is suf-
ficient to recall the revisionary and interpretative history of § 906 BGB, in the course of
which the interest in a healthy neighborhood environment gradually overcame the interest
in development34.

In addition to denouncing the neutrality notion of activity, the socialization movement
also re-created the image of individuals under the law. In an industrialized society faced

27 Ewald W. Comparative Jurisprudence (I): What was It like to try a rat // University of Pennsylvania
Law Review. 1995. Vol. 143 (6). P. 1889-2149.

28 Collart-Dutilleul F., Romi R. Propriété Privée et Protection de I’environnement // LActualité Ju-
ridique. Droit Administratif. 1994. No. 9. P.571-592; Guinter Hager. Umweltschaden — ein Prifstein flr
die Wandlungs- und Leistungsfahigkeit des Deliktsrechts // Neue Juristische Wochenschrift. 1986.
Bd. 39 (32). S. 1961 usw.

29 Benjamin W. llluminations: Essays and Reflections / ed. by H. Arendt, transl. by H. Zohn. New York:
Schocken Books, 1969. P.263; Beck U., Bonss W., Lau C. The theory of reflexive modernization: Problem-
atic, hypotheses and research programme // Theory, Culture & Society. 2016. Vol. 20 (2). P. 4-5; Polanyi K.
The Great Transformation: The Political and Economic Origins of Our Time. 2"d ed. Boston, MA: Beacon
Press, 2001. P.60.

30 Charmont J. La socialisation du droit. P.380-405.

31 Josserand L. De I'esprit des droits et de leur relativité.

32 |bid.

33 Pound R.: 1) Mechanical jurisprudence // Columbia Law Review. 1908. Vol. 8 (8). P.605-623; 2) The
scope and purpose of sociological jurisprudence // Harvard Law Review. 1911. Vol. 24 (8). P.591-619.

34 E.g.: Hager G. Umweltschaden. S. 1964 usw.
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with undeniable economic inequality, the conceptualization of individuals as abstract,
reasonable, formally equal, and atomic could not be sustained. In the reinvention of the
social, the schema of the “free, self-interested, and shrewdly calculating”, “Adam- or Rob-
inson-like person” (concurring Radbruch) ceded its position to the “collective” person of
the society. At the same time, a person’s gender, class, occupation, and age have been
also taken into account?®®, The socialization movement has reintegrated human beings into
the web of social relationships.

This movement is by no means unified, but one of its most everlasting heritages is
perhaps the recognition of those connections or relationships that are omnipresent: be-
tween an individual and her social conditions and fellows; between a transaction and its
causes and outcomes. In this sense, ecologizing is a continuation of this agenda, which
moves against mechanical jurisprudence and toward a relational, or organic, way of con-
structing the world. The only novelty that distinguishes ecologization from its predecessor
is its slight, hesitating, reluctant opposition to the anthropocentricism that characterizes
modern law as a whole. Again, this paradigm shift is represented by its new perception of
human beings and activities.

The factors that determine the legal categorization of a given transaction are not lim-
ited to its immediate impacts on other members of society; they also encompass its im-
pacts on nonhuman beings, including those that are, for the time being, uncertain. Cases
of conflict between humans and animals are uniquely revealing. When a hunter encoun-
tered — and eventually shot — a brown bear in a protective area, the necessity of self-
preservation failed to justify the shooting before the French cour d’appel. In another case,
the European Court ruled that the noise of construction should not disturb the bird habitat
near the construction site®. Furthermore, as a new generation of climate change litiga-
tion seeks to hold liable the emitters of greenhouse gases through private law actions®,
a new notion of private activities has appeared. If parties (petroleum giants, for example)
can be held responsible for transactions they conducted whose adverse impacts were
unknown at the time, then the neutrality notion must be abandoned at once. If the same
logic is applied to the present — that is, if an activity’s potential danger is huge, even with-
out present-day proof — restrictions on private enterprise are justifiable38. The absence
of adequate restrictions will allow even states to be held in breach of their duties of care?®.
Under ecologization, activities are no longer empty and homogenous; each transaction is
concretized and individualized by the endless various relationships that it may affect and
whose nature are undetermined to us.

The world is no longer divided into human beings and their constructed entities, the
subjects of the law, and nonhuman beings, the present or potential objects of humanity’s
sovereignty and action. In roughly a decade, the extension of the law’s protection and
governance to nature or its elements has become a global trend. The 2008 Constitution of
Ecuador consecrates, via its Article 10, nature as the subject of the law. Further, its Article
71 solemnly declares: “Nature, or Pachamama, where life exists and is reproduced, has
the right to exist and persist, and to maintain and regenerate its vital cycles, structures,
functions, and evolutionary processes”. In 2010, Bolivia adopted the Ley de Derechos de

35 Radbruch G. Du droit individualiste au droit social // Archives de Philosophie Du Droit et de La
Sociologie Juridique. 1931. No. 2. P.387-398.

36 Hermitte M.-A. La nature, sujet de droit? // Annales. Histoire, Sciences Sociales. 2011. Vol. 66 (1).
P.173-212.

87 Ganguly G., Setzer J., Heyvaert V. If at first you don’t succeed: Suing corporations for climate
change // Oxford Journal of Legal Studies. 2018. Vol. 38 (4). P. 841-868.

38 Comp.: Jasanoff S. A new climate for society // Theory, Culture & Society. 2010. Vol.27 (2-3).
P.242.

39 ECLI:NL:HR: 2019:2007, para 5.3.2.
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la Madre Tierra, recognizing “the Mother Earth” as a collective subject of public interests.
“The judges’ ecology” is also well spread. In India and Colombia, several groundbreaking
cases grant subjecthood to animals, rivers, or forests*?. The ancient civil law technique
of fiction, or the logic of treating something as if it is a person, serves to create a reality, a
legal form, that functions in an entity’s own name to protect its interests*'. The application
of this technique is creating a universe in which humans and nonhumans (itself quite an
anthropocentric distinction) must learn to coexist.

Therefore, a comprehensive understanding of Article 9 of the Chinese Civil Code
within comparative legal history acknowledges that it symbolizes the restoration or rec-
ognition of the relationship that exists between human society and the external world,
between human activity and its causes and outcomes — the very relationship that was
once denied by modernity. Of course, granting nature the title of subject of the law will not
automatically prevent the risk of deception. The Mother Earth clauses failed to stop the
Bolivian government from licensing oil extraction in more than 60 of its national protection
areas and 22 national parks in 20152. Indeed, the representatives of these new subjects
of the law must be competent enough to advocate for their interests. It is no less true that
there must still be specific rules by which judges can implement the idea of ecologization
in ordinary judicial practice.

2. Ecologization of the Rules
2.1. Property Law

The Book on Property Law, the second book of the new Chinese Civil Code, modifies
the formulation of numerous provisions of the previous Law on Property and introduces
some new ones as well. In addition to the duty to comply with laws, regulations, and cov-
enants, Article 286 requires apartments or condominium owners to “act in accordance
with the necessity of resource conservation and environmental protection”. Similarly,
Article 326, as one of the general provisions governing usufruct, stipulates that usufruct
shall be exercised in accordance with the laws and regulations concerning “environmental
protection and the reasonable exploitation and use of resources”. This provision instructs
the judge to refer to regulatory laws whose general applicability in civil actions remains a
subject of debate. More specifically, Article 346 imposes a duty, when granting the right
to use land for construction, to consider the need to conserve resources and ensure the
protection of the ecology and environment.

An apartment owner who improperly disposes of waste in public areas or who irre-
sponsibly wastes water and electricity could therefore give the property-management
company an excuse to intervene. A rural economic collective, as the owner of a piece of
agricultural land, could sue the contracting peasants, should they fail to properly preserve
the productivity of the soil. The state could reclaim the right to construction if a locality’s
commercial or industrial development may jeopardize the habitat of an endangered spe-

40 Animal Welfare Board of India v. A.Nagaraja & Ors, Civil appeal No. 5387 of 2014 (2014); Mod.
Salim v. State of Uttarakhand, Writ Petition No. 126 of 2014 in the High Court of Uttarakhand at Nainital
(2017); Tierra Digna y otros v. Presidencia de la Republica y otros, Colombian Constitutional Court, ruling
T-622 of 10 November 2016, Expediente T-5.016.242; Dejusticia y otros v. Presidencia de la Republica
y otros, Colombian Supreme Court, ruling STC4360 of 4 May 2018.

4 Demogue R. La notion de sujet de droit: caractéres et conséquences // Revue trimestrielle de droit
civil. 1909. No. 8. P.630.

42 Cf.: Calzadilla P. V., Kotzé L. J. Living in harmony with nature? A critical appraisal of the rights of
Mother Earth in Bolivia // Transnational Environmental Law. 2018. Vol. 7 (3). P.420.
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cies. Without concrete case law, however, it is premature to say with certitude what will
happen in cases where these ecological duties are breached.

What judicial practice does shed light on, within the scope of the ecological principle,
concerns not new formulations but rather the reinterpretation of an existing provision. A
property owner in Chongqging Municipality sues the developer of a mansion across the
street of his apartment, claiming that the LED screen on the mansion disturbs the ordinary
life of his family and causes mental stress*3. The court qualifies this plea as a tort case and
introduces the idea of precautionary measures, extending the term “damage” to include
harm that is not yet present. But it also, threatening to guild the lily, cites Article 90 of the
Law on Property, now integrated without the slightest revision into the Code as Article 294,
which is a clause on good neighborhood. This clause stipulates, “A holder of real prop-
erty may not discard solid waste or discharge atmospheric pollutants, water pollutants,
or such harmful substances as noise, light, or magnetic radiation by violating the relevant
provisions of the state”.

This seemingly redundant, superfluous application of Article 90 might suggest a vital
shift. The formulation of the clause is inspired by § 906 of the BGB#*4. Although judicial
practice and civil law doctrine seem to have a tendency to underplay the necessity of state
provisions and adopt the “objective approach” that stresses the real suffering of the plain-
tiff, the general trend has still been to prioritize the interests of the emitters. Among some
eighty cases in which the plaintiffs argued upon this clause, the emitters won more than
fifty. Most decisions that favored the victims obliged restaurants to redesign their kitchen
ventilators or farmers to relocate their livestock. When cases concerned local industrial
giants such as grid companies, the victims had almost zero chance. Hence, the duty of
tolerance remains the most significant component of this clause in judicial practice, which
is comprehensible under the neutrality notion: the use of property shall be free from inter-
vention unless the inconvenience it causes is unbearable according to present, immediate
proof.

However, in the context of the promulgation of the General Provisions of the Civil
Code in 2017, the municipal court of Chongqing alters this course. By holding according
to this clause, the courtinsists that the suffering need not be tremendous. It need not even
be present. To confirm the negative impact of light pollution on health, the court consulted
scientists and vulgarized their scientific argumentation into plain language for its deci-
sion. Therefore, if the court is convinced of a potential harm by sufficient scientific proof,
it can — and shall — intervene to stop the emission.

The Supreme Court, having selected this judgement as its No. 128 guiding case, has
endorsed this interpretation. Even though the legal argumentation in this somewhat iso-
lated decision might not represent how the majority of judges will reason, it remains re-
vealing. It suggests how the installation of a new principle can change the interpretation of
old rules, how the court can gradually move away from the established notion of neutrality
without even realizing it, and how judges can approach scientific evidence.

2.2. Contract Law

While the Book on Property Law does little more than impose environmental consid-
erations as a limit to certain rights, the Book on Contract Law makes sustainability a basic
principle of contractual execution, on par with good faith. Article 509 (3) requires that all
parties shall avoid resource waste, environmental pollution, and ecological degradation

A BHFEE M (B AIRAFSEERFTUSE, ERTLEX ARZER (2018) JHO16[K
#16093% . [Jing Liv. Huarun Real Estate Ltd., Court of Jiangjin District, Chongging Municipality. 2018.]

M4 AEANRETES - (PRANRSEMEYBGER L), M R#E20074E 0, 55206-2097. [Bu-
reau of Law of the National People’s Congress. Explanatory Notes of Law on Property. 2007. P.206-209.]
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in executing the terms of a contract. More specifically, when executing a contract of sale,
the seller shall use eco-friendly packaging in the absence of a customary or agreed-up-
on packaging method (Article 621). The legislature’s explanatory note gives us no more
information than that these articles are enacted to implement Article 94°. Nevertheless,
contractual disputes have become a gateway through which civil judges regulate environ-
mental issues.

The court can evaluate whether the execution of a contract will cause excessive pol-
lution. For instance, many municipal judges hold that taxi-management or logistics con-
tracts shall not be borne out because the vehicles in question are energy-inefficient and
highly polluting®8. In other cases, the court may grant a producer the excuse of subsidizing
the contractor with a more energy-efficient or less polluting vehicle, as long as the pro-
ducer pays for the other party’s economic loss. Or, in less novel fashion, the judges will
consider whether the government regulation banning certain industrial activities, such as
cement production or coal-fired electricity generation, in a given region can be considered
force majeure and render contract execution impossible®’.

Another set of cases concerns energy conservations. In executing a contract, par-
ties may perform more than what is required in the original agreement, in which case the
judges should decide who bears the cost. This situation is particularly common in con-
tracts of sale of real property because real estate developers sometimes install energy-
conservation facilities required by local regulation prior or subsequent to the signature of
the contract, which may specify neither the installation nor its price. In a dispute before
the municipal court of Xining, the plaintiff refused to pay for solar water-heating facilities
that did not feature in the original contract signed in 2016. The defendant argued that the
province’s Green Building Action Implementation Plan, enacted in 2013, required the in-
stallation of solar-energy facilities. Both the first- and second-instance courts endorsed
the defendant’s argument and refused to waive the cost of installation for the plaintiff°.
Having had knowledge of what was required by the 2013 regulation, the developer should
have adjusted the contract accordingly. In comparison with this highly questionable distri-
butional strategy, a decision in Shandong province seems much more methodical. In that
case, the owner of a property sued the developer for failure to install a solar water-heating

4 See:r  HP G (PR NRILAERZEMRE S (D), BEEHRIE20204FE, 5973, 119771,
[Wei Huang (ed.). Explanatory Notes of Law on Property. 2020. P. 973, 1197.]

46 FE AR SV RR B X R R s i A v HE SR B A R A gy W RS, TP RAR
Bt (2017) BEO8ER 41105 [Fubin Zhou v. Da’an Vehicle Transport Ltd, Court of Zhanjiang Municipality.
2017];  WRig s S LI RR & X R 2R R ig i IR A Rl e B G R 2y — o SRR, TH R E XA R
%Pt (2016) #0811 #1485 [Haigiang Chen v. Da’an Vehicle Transport Ltd, Court of Zhanjiang Munici-
pality. 2016]; RCHSITEMIRAT R A B SFRIGHE SR E S TR 2y — o RS, DU)IAR BB i Bl XN R ik
B (2019) JI/0114#]23945 [Kexu Logistics Ltd v. Juan Chen, Court of Xindu District, Chengdu Munici-
pality. 2019].

AT ZRRI L I RAEROKIRERI A BR A W KA Mgy~ REHIIE, Imrm PR A RIERE (2018) &
13[2#46156°5 [Zongming Li v. Senhua Cement Ltd, Court of Linyi Municipality. 2018]; /& EL37 525 k45 FR
TUT A ) 5 P 167 B TR A ) S W P 4 T R a4 — A RGP 1S, bt i vl X N RiERe (2016) 5t
0102[X:#]1894*5 [Qianyu Mining Ltd v. Electricity Engineering Company pf Hunan Province, Court of Xicheng
District, Beijing Municipality. 2016].

48 Zhao Y., Lyu S., Wang Z. Prospects for climate change litigation in China // Transnational Environ-
mental Law. 2019. Vol. 8 (2). P.349-377.

49 B 5 S = B T R IR A 7 1 ot s TR 5 [ 21 4 28— o IR RIS, 18 7 TR XN RV B

(2016) FH0102[#]27905 £33k, [Yong Huiv. Sanxing Real Estate Ltd, Court of Dongcheng District,
Xining Municipality. 2016]; & 5 5 =2 53 IR AT BR A 5 b S & W 21 49 & F R HI RS, 7
TR AN RZERE (2017) F01R 43015 . [Yong Hui v. Sanxing Real Estate Ltd, Court of Xining Munici-
pality. 2017.]
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system, and the court held that the contract’s energy-saving project, described in the ap-
pendix, would be interpreted as a contractual clause®°.

A glance at how Chinese judges incorporate ecological considerations in contractual
disputes demonstrates their relative openness to the option of adjusting contractual ar-
rangements to meet the requirement of sustainability. With the introduction of sustain-
ability as a basic principle of contract execution, we can expect more decisions in which
judges rely on environmental policy or science.

2.3. Civil Liability

Besides the introduction of the ecological principle via Article 9, the most visible
ecologization effort must be the Chapter 7 of the Book on Civil Liability, which is entirely
dedicated to liability for “environmental pollution and ecological degradation”. Among the
seven articles of this chapter, some aim to concretize the regime of environmental dam-
age that has existed since 1986; others incorporate punitive damages and pure ecological
harms, the Code’s novel contributions to Chinese civil law.

Article 1229 stipulates, “Anyone can be liable for the harm to another person caused
by environmental pollution or ecological degradation”. Unlike Article 65 of the Law on Civil
Liability (2009), this clause includes the notion of “ecological degradation”. The legislative
body explains that the motive of this modification was originally to standardize the use
of an expression that has become common in legal texts since 2010%'. But it also recog-
nizes that the change of wording brings a change of the law. As the legislature believes
that ordinary semantics distinguish between “the emission of hazardous materials that
undermine the quality of the environment” (environmental pollution) and “the irrational ex-
ploitation of natural resources that jeopardizes ecological function or balance” (ecological
degradation)®?, the formulation as written indeed broadens the scope of environmental
liability. It will be interesting to see how Chinese judges assess ecological degradation
in practice. Article 1230 crystallizes the rule of the presumption of liability that has been
developed in much environmental legislation and case laws. Article 1231 further confirms
the mutual nature of damage among multiple polluters, which is the existing judicial policy
of the Supreme Court, and details the factors that shall be considered in determining the
respective liability of each.

Even if the aforementioned clauses do not visibly change the landscape of environ-
mental liability, the same cannot be said of Article 1232, which stipulates, “Where a tort-
feasor violates the provisions of laws and intentionally causes environmental pollution or
ecological damage, resulting in serious consequences, the victim shall have the right to
claim commensurate punitive compensation”. This constitutes the first time that the no-
tion of punitive damages has been instituted in the regime of environmental liability. To
be clear, neither special legislation nor judicial practice has established punitive damage
in environmental affairs before. Despite the long-lasting objection to and recent heated
debates around this notion in the continental countries®3, Chinese civil law has introduced
punitive damage in various domains, including food safety, product liability, consumer

50 BRI 1L AR5 b5 =T AT BRA B 5 TS & R 2 2y — i I A4S, % AR B XN RV B
(2018) #0104 416255% . [Mushu Jia v. Hailiang Real Estate Ltd., Court of Huaiyin District, Jinan Mu-
nicipality. 2018.]

51 See PR (PR N RSERIE RVEIRE L CF) ), R AR 20204E /e, #5973, 1197
7. [WeiHuang (ed.). Explanatory Notes of Law on Property. 2020. P.2385.]
52 Ibid.

53 See: Martinez Alles M. G. Punitive damages: Reorienting the debate in civil law systems // Journal
of European Tort Law. 2019. Vol. 10 (1). P.63-81; Koziol H. Punitive Damages — A European perspective //
Louisiana Law Review. 2008. Vol.68 (3). P. 741-764.
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protection, and intellectual property. Therefore, there shall be no significant doctrinal ob-
jection to the integration of punitiveness into environmental liability. Still, many previous
provisions concerning punitive damages limit the extent to which the wrongdoer can be
punished; Article 1232 of the Civil Code does not. In practice, Chinese judges have de-
veloped the habit of reaching this limit. The determination of punitiveness will be another
topic of research after Civil Code is promulgated.

Another novelty is the installation, inspired by French law, of pure ecological harms.
Article 1234 stipulates that where remediable ecological degradation is caused by a viola-
tion of national provisions but no personal harm is identifiable, the state or other organi-
zations specified by law can demand that the responsible person proceed with remedia-
tion in due time. In this case, there is no need to justify the gravity of the harm, and the
demander or third-party can take the wrongdoer’s place in carrying out the necessary
operation, charging the offender to reimburse the expense. The final clause of this same
chapter, Article 1235, details the reparations that the state or organizations can demand
from the tortfeasor.

Though the construction of the regime of pure ecological harms in the Chinese Civil
Code is less comprehensive and sophisticated than the source of its inspiration, namely
Articles 1246-1252 of the French Civil Code, it presents no less divergence from the clas-
sical civil law doctrine of the continental tradition. That no specific victim or personal harm
need be identified suggests that this regime participates in the current trend of deper-
sonalization of liability. Also, by granting state agencies and NGOs standing for civil law
action, Articles 1234 and 1235 further blur the distinction between private actors and state
authority, making the Civil Code a little less a body of rules that governs the relationships
between equal agencies. This regime clearly embodies the shift in conceiving of individu-
als and their place in the world, which is precisely the essence of the ecologization thesis.

Conclusions

In the era of decodification, the promulgation of the Chinese Civil Code not only pro-
vokes long-lasting discussion in China but also offers a chance to study the current evo-
lution of the continental legal tradition. This uniquely 215t-century code institutes a “bloc
of ecological norms:” Article 9 lies at the center, being substantiated by the other rules
that refer to ecological considerations and further surrounded by others yet whose inter-
pretation is susceptible to ecologization. Though praised by its friends as an innovation
and criticized by its foes as a heresy, this effort of ecologization is heir to the socialization
movement that aims to refute both the shallow conception of law as a mere set of rules and
the boundaries between subject and object, human and nonhuman, society and nature
that are artificially and arbitrarily defined by modernity. Ecologizing the Civil Code entails a
methodological agenda that incorporates more pragmatic, consequentialist, and policy-
oriented argumentation to judicial practice. It also entails an ontological agenda, still in
formation, that urges us to adopt a new philosophy of human nature.

In terms of specific rules, the Chinese Civil Code introduces very few new formula-
tions other than the notions of punitive damage and pure ecological harms. However, it
is predictable that the disposition of property will face more limitation and that judges will
intervene more often when considering contractual clauses. This bloc of ecological norms
reshapes the landscape of Chinese civil law, and how its interpreters balance individual
autonomy, social equality, and environmental protection will be subject to continuous dis-
cussion. The true force and fate of the ecologization of civil law are still to be revealed in
judicial practice.
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HOPM B HEAABHO NMpuHATLIN paxaaHckuin kogekc Kutas (K KHP), koTopbii BCTynun B cuny
B Havane 2021 r., octaeTcs CKyAHOW. dTa cTaTbsl BOCMNOJIHAET npoben, npeaocTaBnss oowmi
B3IIS, HA CTPYKTYPY U 3HAYEHne NPUHLNMNOB 1 NpaBui, npuaBaHHbix caenatb 'K KHP 6onee
aganTupyembiM K r100anbHOM akTyallbHOCTM YCTOMHYMBOIO Pa3BUTUSA. IKONOMMYECKUIA MPUH-
umn, pobaeneHHbln B 'K, NnprsBaH coaeinncTBoBaTb 06LWECTBEHHLIM MHTEPECAM, a He JINYHOM
cBoboze. B oTnmume oT Apyrx NPUHLMMNOB rPaXaaHCKoro npasa, 9K0J0rm4eckomMy nNpuHLmMny
HeobXoAMMO AaBaTb Hay4yHoe 060CHOBaHMe, 6osblle He 3aBucsLLee TOJIbKO OT CYAenCcKOro
YCMOTPEHUSA. DKONOrMHYECKNA NPUHLMI, KOTOPbIA eCTeCTBEHHEE BCEro paccmarpuBaTth Kak
NPOAOJIXEHNE ABUXEHMSA 3@ coumanmaaumio, CnocobCTBYET rmobanbHOM TEHAEHLMN CTaBUTb
o, COMHEHME aHTPOMOLEHTPM3M B NMPaBe 1 NPOSIBASETCS B HOBOM MOHVMaHWM YENTOBEYECKOMN
nesatenbHocTn. dkonorndaumsa MK KHP nopoxaaeT MeTogonornyeckyio noTpebHOCTb B NpaBo-
BOM PEryfMpoBaHum, BKoYatoLem B cebs 60ee nparmatuyHyto, NoCciefoBaTenbHYo 1 Opu-
EHTMPOBAHHYIO Ha NMONUTUKY aprymeHTaumio B cyaebHoin npaktuke. Bonee Toro, ato Bneyer
3a coboW OHTONIOMMYECKYIO MOBECTKY OHS, BCE eLle HaxoOsaLycs B cTaann GopMmMpoBaHus,
KoTOpas nNobyxaaeT NpPu3HaTb HEN3OEXHbIE CBA3N MEXAY Ye/IOBEYECKUM N HEeYEeI0Be4YEeCKUM
Mupamm B oHTonoruu. B pamkax atoro npuHuvna pasgen 'K KHP o BewHom npase Hanaraet
006513aHHOCTb AENCTBOBATb B COOTBETCTBUN C HEOOXOAMMOCTbLIO COXPaHEHUSI PECYPCOB U OX-
paHbl oOKpyXatoLLei cpeapl. Takxe npeackasyemo, 4To Bo MMst fobpococencTsa OyayT BBeae-
Hbl 6onee cTporve orpaHNyeHns npasa coOCTBEHHOCTU. BMmellaTen,CTBO rocygapcTea, OCy-
LeCTBASIEMOE CyAaMM U3 SKOJIOMMYECKNX COOBpaxXeHuin, CTaHeT Bonee YaCcTbiM B JOrOBOPHbIX
cnopax. HakoHeu, 'K BBOAUT MOHATUS WUITPAaPHON OTBETCTBEHHOCTU U YNCTO SKOSOrMYECKO-
ro Bpeaa, KOTOpble PaCXOASATCS C KJIACCUYECKOW KOHTUHEHTaNIbHOW Tpaauumen NOHUMaHus
rpaxaaHCKO-NpaBOBOM OTBETCTBEHHOCTU. HECMOTPS HA TEOPETUYECKME HOBLLECTBA, BOMPOC
0 TOM, B KaKOW CTeneHn rpaxaaHckoe Cya0npou3BOACTBO MOXET obecneyntb BceoObeMo-
LLLYIO 3KOJIOrMYECKYI0 TpaHCGhOpMaLMIO, BCE ELLE HYXAAETCS B TLLLATENBHOM U3Y4EHUN.
KrnrodeBbie coBa: MPUHLMN 3KOJTIOMMYHOCTU, NparmMaTndm, rocygapCTBEHHOE BMELLATENbCTBO,
yacTHas aBTOHOMWUS!, HAKa3yeMOCTb, OXpaHa OKpyXaloLlel cpefbl, COXpaHEHNE PECYPCOB.

Cratbsa noctynuna B pegakumio 24 ceHtabps 2020 .
PexomeHnpoBaHa k nevatn 12 aHeaps 2021 r.

MuH4Y%9 Yxy — xabunnTUpoBaHHbIN A-p, CT. HAy4. COTP., YHMBepcuTeT AHTBepneHa, benbrus, 2000,
AHTBeEpneH, BeHyccTpaar, 23; mingzhe.zhu@uantwerpen.be
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