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In this paper we describe the various attempts to obtain government protection for the Karoo Lamb GI in South Africa. The paper highlights the Karoo Lamb producers' quest to get GI protection and show how retailers and some Karoo farmers obstructed GI registration. We also illustrate that that the GI concept is still not well appreciated in South Africa with limited understanding for the value of collective brands, certification marks and GIs per se. In addition, there seems to be considerable mistrust and confusion amongst producers and abattoirs about the role of GI organisations and their role in helping individual entrepreneurs expand their business to protect the reputational value of a GI product to get their product to highend markets nationally and internationally.

INTRODUCTION

The intellectual work on Geographical Indications in South Africa was initiated in 2005 when a DURAS2 funded project was implemented. While South Africa has a rich diversity of agricultural products with characteristics attributable to their geographical origin, there has been no public legal system for protecting GIs (Bramley, Bienabe, and Kirsten, 2013). The DU-RAS project unpacked the characteristic of at least 20 short listed agricultural commodities in South Africa to establish whether they fit the definition and specifications of Geographical Indications (See Bienabe, et al. 2008). In the end, after a long period of investigations and stakeholder meetings only three products Rooibos, Karoo Lamb and Honey bush tea were taken forward for full GI protection. These three products had different routes in their journey to GI registration.

This paper provides a detailed account of the legal, regulatory, and consultative processes to get Karoo Lamb registered as a GI in South Africa. The paper first describes the initial process post the DURAS project which led to the implementation of a certification scheme for Karoo lamb as a 'placeholder' for the final registration of a Karoo Lamb GI. Then we provide an historic record of the politics linked to the GI legal frameworks in South Africa and then describe the various attempts to get official registration of the Karoo Lamb GI; first under the Merchandise Marks Act and then two attempts under the new GI regulations of 2019 gazetted by the Department of Agriculture.

Karoo Lamb as a product of origin Karoo Lamb has been part of South African culture for more than a hundred years. It is part of South African cuisine and many businesses and towns in the Karoo market themselves as 'the home of Karoo Lamb'.

This lamb reared on natural indigenous Karoo veldt in the central arid part of South Africa is believed to produce meat with a unique flavour [START_REF] Erasmus | The authentication of regionally unique South African lamb[END_REF]. The unique identity of, and the geographical value attached to, Karoo Lamb makes it possible to sell Karoo Lamb at a premium price above an ordinary lamb product.

This unique identity makes the product exceptionally vulnerable to opportunistic behaviour by stakeholders who do not comply with the strict Karoo Lamb production protocols.

The early stages of protection of Karoo Lamb in South Africa

Following the work of the DURAS project the first business was to register a certification mark for Karoo Lamb. The certification mark (or quality indication) "Certified Karoo Meat of Origin" and its production protocol was registered in October 2013 with the Department of Agriculture in terms of the "Regulations regarding the classification and marking of meat intended for sale in the Republic of South Africa" (No. R. 863 of 1 Sept 2006 and later revised to R. 55 of 30 January 2015). This was therefore the first formal 'public' protection of Karoo Lamb.

Under the requirements of Regulation R.55 of 2015, the Department of Agriculture appoints an 'assignee' to do independent audits to verify the origin claim of Karoo. The audits of the farms, abattoirs and retailers registered under the certification scheme, cost the organisation a considerable amount of money.

By the end of 2015 and through the assistance and funding provided by two provincial departments of agriculture, there were 6 abattoirs enrolled under the certification scheme and 209 farmers with 417 farms covering 2,05 million hectares in the core region of the Karoo (estimated area of 7 million hectares). The registration and audit costs were covered by the Government grants with no costs incurred by abattoirs, retailers and farmers.

Karoo Lamb and the negotiations for the Economic Partnership Agreement, 2013-2016

One of the pre-conditions during the negotiations for the Economic Partnership Agreement (EPA) was that South Africa should provide evidence that it has the
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Montpellier, France -5 to 8 of July, 2022 legislative means in place to protect geographical indications. The South African government offered to the EU, as an interim measure, the Merchandise Marks Act (Act 17 of 1941) as the legal instrument by which it will protect European GI names in South Africa. To understand how that will work the EU negotiators requested that South African GIs should first be protected under this Act. At that stage there were no South African GIs identified and the government was desperately looking for products to illustrate the workings of the Act. Word got the Minister of Trade and Industry of the DURAS project, and he then requested the research team to provide the 'rules of use' for the three GI products identified in the project: Karoo Lamb, Rooibos and Honey Bush.

The notice announcing the proposed prohibition of the use of the words 'Karoo Lamb' was published in the Government Gazette in terms of the Merchandise Marks Act on 1 November 2013 (Notice 1074 of 2013). Whereas the notices for Rooibos and Honey Bush received no or minor comments, the Karoo Lamb proposed prohibition was met with some stiff comments. In the end the Registrar of Trademarks rejected the application for the protection of the Karoo Lamb name on the grounds of the various contestations with private rights and the political sensitive nature of the case. This created a major problem for the European negotiators as South Africa still could not provide evidence of its ability to protect a GI in the meat or cheese industries.

The introduction of GI regulations in South Africa

When the SADC-EU EPA was finally signed in 2016 the task was now for the Department of Agriculture to finalise the regulations for Geographical Indications so that all GI names3 can move from the Merchandise Marks Act to these new regulations. The initial drafts of the regulation were prepared towards the end of 2015 and finalised in November 2016, but it took more than two years for the Minister of Agriculture to sign off on the regulations and R.447 of 2019 were only gazetted in March 2019.

The first test case of the regulations was the application for the Karoo Lamb GI. As we explain below the Karoo Lamb application highlighted several legal and technical problems with the regulations which again scuttled the process to register the Karoo Lamb GI. Consequently, there had to be amendments to the regulations, and this is, at the time of writing, still in process. The amendments address the constraining rules of 'representativity of the group', the role of auditors, and the introduction of the RSA-GI logo.

Karoo Lamb applications for GI registration

Following the publication of the GI regulations in March 2019 the consortium, representing the interests of the Karoo Lamb supply chain members, submitted the application for the official registration of the Karoo Lamb GI in June 2019. The notice of the 'intention to register Karoo lamb as a GI' was published in the government gazette of 2 August 2019 for public comment. The comments received once more illustrated the lack of understanding of South Africans about the meaning and role of a GI. The dominant view was that the GI registration is likely to infringe on private rights.

Despite a well-argued rebuttal and counterstatement by the applicants, the Department of Agriculture still thought it wise to reject the application in early January 2020 on the grounds that insufficient buy-in was obtained from all stakeholders and that an inclusive stakeholder meeting should be called to obtain final agreement on the rules for the GI.

Following a successful stakeholder meeting in February 2020, the 2 nd application for the GI registration was submitted in July 2020. This application was also rejected on 30 April 2021 on the grounds that the applicant group fails to represent "at least 50% of the production volume of the agricultural product concerned". To our view this is an incorrect interpretation of the regulations.

This situation obviously created a larger dilemma for the South African government and necessitated a change to the regulations to remove the prohibitive and unnecessary dimensions of the regulations. Draft amendments of the regulations were prepared and published for comment.

Once the amended regulations are gazetted a new application for the formal registration of the Karoo Lamb GI will be submitted and the hope is that it will then establish the minimum rules and requirements for anyone that complies to use the words 'Karoo Lamb'. It could happen that this is finalised in 2023 -almost two decades since the initial intellectual work on GIs was undertaken in South Africa.

Conclusion

The paper documents the Karoo Lamb producers' quest to get GI protection for Karoo Lamb and show how retailers and some Karoo farmers are obstructing GI registration. The paper shows that that the GI concept is still not well appreciated in South Africa largely due to the existing system of intellectual property rights protection, which vests all rights in the hands of individuals or individual companies. As a result, there is limited appreciation for the value of collective brands, certification marks and GIs per se. In addition, there seems to be considerable mistrust and confusion amongst producers and abattoirs about the role of GI organisations and their role in helping individual entrepreneurs expand their business to protect the reputational value of a GI product.

Professor in Agricultural Economics and Director of the Bureau for Economic Research, Stellenbosch University, South Africa

A joint GFAR-Agropolis International initiative supported by the French Ministry of Foreign and European Affairs through its Priority Solidarity Fund.

By the end of 2016 a total of 112 European GIs were listed and protected under the Merchandise Marks Act.