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The implementation process of the Tunisian institutional competition framework governing the changeover from a state-led economy to the liberal market-oriented system is investigated. To this end, we apply the path-dependence approach in order to detect possible inertias and/or deflections that could prevent the establishment of its main objective: ensuring a clear and standardized legal stability of the competition. On the one hand, contextualization and gradualism selected by the Tunisian authorities were the least severe arbitrations in terms of social penalty. On the other hand, such tradeoffs introduced intrinsic limitations leading to market inefficiencies. After an in-depth analysis, we show that the Competition Court's lack of jurisdiction in complaints against public bodies and the bureaucratic authorizations for undertakings introduce extrinsic restrictions of such a framework. One could argue that both intrinsic and extrinsic constraints are incentives for regulatory capture threatening considerably the effectiveness of the Tunisian institutional competition framework.

INTRODUCTION

The Tunisian government began from 1991 to dismantle the mechanisms of price control, and more generally the withdrawal from the economic sphere, concomitantly with the liberalization wave that implacably submerged Eastern Europe (e. g. [START_REF] Gal | Drafting competition law for developing jurisdictions: learning from experience[END_REF][START_REF] Jelili | Competition, Efficiency and Competition Policy in Tunisia" in Khalid Sekkat[END_REF]. The price liberalization enacted in the Competition and Prices Law (CPL) was identical to that objective pursued by the former Soviet bloc countries: the empowerment of (private) players in markets increasingly competitive and subordinated (only) to the supply and demand law. Indeed, Chapter I of the final version of the [START_REF] Cpl | Law n° 2015-36 of 15 September 2015, relating to the reorganization of competition and prices[END_REF] reminded that the general market balance, the economic efficiency, and then the consumer welfare are the purposes of the Competition Council of Tunisia (CCT).

In practice, we try to detect third-degree path-dependences 2 , following the distinction proposed by [START_REF] Liebowitz | Path Dependence, Lock-in, and History[END_REF] whose remediation by accessible alternatives was lost. Under such an assumption, we could address a question: "why economic institutions emerge the way they did and not otherwise" (Arrow 1987: 734).

For instance, ambiguous rules and unexpected (at the sens of Schelling) 3 case law pointing an adequacy defect with the antitrust violations explicitly cited in the CPL constitutes a thirddegree path-dependence.

Although the choice of a transition model to a fully-fledged market system can not predict the success or failure of the implementation process, the association of market inefficiencies to particular initial conditions or a specific path-dependence will confirm that "history matters".

That is why both causalities have been emphasized by Kovacic (2001: 301, idem): "a common theme in the foregoing analysis of competition system design possibilities is the centrality of initial conditions and implementation" 4 . These path-dependent features of the competition framework shape the intrinsic capabilities to protect markets and/or to repress antitrust violations. What if this (ponderous) institutional framework that has taken decades to become effective could be circumvented by economic agents? Nonetheless, if it is acknowledged that institutional competition agencies operate under the public interest paradigm [START_REF] Laffont | The Politics of Government Decision-Making: A Theory of Regulatory Capture[END_REF], they endure informational asymmetries limiting drastically their efficiency to ensure the best possible consumer surplus as a first objective acknowledged by the antitrust main paradigm.

Another "channel" can reduce yet their track and repression of anti-competitive practices, when private interests significantly shape, for instance, government investment guidelines or the specification of administrative licenses. Indeed, the CCT, operating under the intricate legal procedures aiming the correct settlement of the competition disputes, could be then bypassed by powerful businesses or a group of undertakings. A suspicion of a "regulatory capture" process [START_REF] Stigler | The Economic Theory of Regulation[END_REF][START_REF] Posner | Theories of Economic Regulation[END_REF] would be legitimate. Secondly, the second objective of this article concerns this issue on 2 The third-degree envelops the "weaker forms" of path-dependence defined as follows: "First-degree path dependence is a simple assertion of an intertemporal relationship, with no implied claim of inefficiency. Second-degree path dependence stipulates that intertemporal effects propagate error" (Liebowitz and Margolis, 1995: 207). 3 Schelling (1978) defined concrete systems where micro-decisions (locally optimal) of its agents combine to produce an unanticipated result (system globally inefficient). In this regard, it is easy to conjecture a "lock-in" phenomenon of the second and third forms of path-dependency that implies quasi nonremovable inefficiencies. 4 Implementation suggests a time-dependent trajectory (emphasis added). competition litigation: does the CCT declaring in some cases the lack of jurisdiction reveals regulatory capture through the constellation of the administrative authorizations? These extrinsic constraints obviously hamper the full operability of the mentioned framework, whether it is in its implementation stage or after its achievement.

Arbitrations carried out by the public authorities to implement the competition framework, and their possible implication on market inefficiency and stable legal framework, are described in section II. The most significant CPL features and its amendments, and then the relevant quasi-irreversibilities derived from the path-dependence analysis are presented in Section III. The core of the Tunisian institutional competition design is considered in section IV especially the role sharing between the CCT, and the Ministry of Trade. In section V, the extrinsic limitations of such a framework are investigated to detect regulatory capture attempts by private interests. The final remarks synthesize and draw conclusions.

II. ARBITRATIONS AND COMPETITION SPIRIT

Public authorities initiating a market modernization have to arbitrate between an outright transplant of legal and administrative instruments of the Antitrust or achieving their own adaptation of such liberal competition framework according to the degree of development, and economic structures of each country.

Duplicating or adapting institutions and rules successfully implemented in countries with a strong liberal tradition forms the first strand of the policy choice. Immediate or gradual implementation of the competition framework should be chosen as a second strand. Put together, the dual strands would establish in fine the competition spirit under a clear, and standardized legal stability.

II.1. Absolutism vs Contextualization

With the benefit of hindsight, debates on the promulgation of antitrust legislation have brought out traits of such first two opposing approaches.

On one side, the absolutist view "proposes that competition law should be harmonized around the world not by compromise allegedly among separately valid approaches to competition law, but harmonized substantively because there is a single best-defined competition law to improve societal welfare" (Priest 2013: 80-81). The author leaves no ambiguity to the term "harmonized" since it stated: "competition laws of all nations should in principle be identical" (Priest 2013: 81, idem), implicitly rejecting alternative policies.

In short, for absolutists, "the 'cut and paste' model" (Shahein 2012: 65) of the most advanced antitrust law should be the unique implementation program for the developing countries.

However, the main objection lodged against absolutism consists in the impossibility of legal transplant formulated by [START_REF] Legrand | What 'Legal Transplants'?[END_REF] since rules mutate inevitably past frontiers5 .

Notwithstanding, it appears that the faithful replication or the outright rejection of the legal transplant is instead contingent to the cultural proximity between legal orders of the originating and the recipient societies [START_REF] Watson | Legal Transplants: An Approach to Comparative Law[END_REF][START_REF] Legrand | The Impossibility of 'Legal Transplants[END_REF], which is strongly the case for example between Europe, particularly France, and Tunisia.

On the other side, contextualism constitutes an adaptive approach to implement a competition framework. "Contextualization builds on the insight that individual countries need more targeted competition policies in line with their social, economic, political and cultural situation and that this is particularly important for developing jurisdictions" (Drexl 2015: 285, idem). In addition, several authors emphasize warn that "competition policy is not an isolated concept; it needs to be effective with respect to the context of the society where it is implemented" (Budzinski and Beigi 2015: 229).

However, the main criticism made against this approach is that the wide-ranging spectrum of contextual circumstances (positive discrimination for less-favored regions, protection for infant industries...) could create legal inconsistencies, reflecting nothing the state-of-the-art of competition rules, and relevant practices on jurisdiction and enforcement.

More importantly, contextualization not only can not reduce inequalities but rather it institutionalizes them inasmuch too many conditions precedent can deactivate the entire competition framework.

A second strand should be completed to allow the emergence of a full competition framework.

II.2. Shock Therapy vs Gradualism

The second strand of public arbitrations on competition framework involves the duration of its implementation process. Historically, immediate entry into force of a full competition framework was often bundled in a comprehensive package of economic liberalization. Indeed, the " 'shock therapy' approach involving, among other measures, rapid decontrol of prices, trade liberalization, and swift privatization of government-owned assets" (Kovacic 2001: 274, idem), has the prominent advantage of its short-term achievement with an irrevocable message: State will do not more intervene in economic sphere as a powerful agent.

Even if it would be followed by a sustainable economic recovery, such a transition plan deserves to be "called 'shock therapy' for the severity of its jolt to the economy in an attempt to force a rapid rather a gradual transition to a market economy" (Jackson et al. 2005: 25).

By contrast, the "gradualist approach" to switch toward the new regime, provides a "relatively stretched transitional period, during which the industrial organization and associated regulatory institutions are allowed to evolve according to a planned transition program" (Joskow 1999: 198, idem). Thus, as a primary risk, gradualism has a frustrating feature to be an ongoing and unfinished process. The comprehensive competition framework could be indefinitely postponed, without a specified time frame, very often, under political or electoral imperatives. Besides, having juxtaposed liberalized and non-liberalized markets in the same economy, gradualism prompts agents to inefficient allocations of their resources, mitigating the total welfare gains of the free market economy and leading to second-best solutions.

Indeed, if the Paretian6 conditions are distorted or not met in some markets, the observed efficiency in the remaining ones would be useless to the general equilibrium optimality.

Bearing in mind that the general equilibrium ensures efficiency and welfare, it will be degraded from the 1 st to the second-best solutions, losing its optimality, if only one market failure is reported.

Altogether, in clear and unequivocal terms, "the general theorem of the second-best states that if there is introduced into a general equilibrium system a constraint which prevents the attainment of one of the Paretian conditions, the other Paretian conditions, although still attainable, are in general, no longer desirable" (Lipsey and Lancaster 1956: 11). Whether these constraints are market failures or government interventions on prices or quantities, as observed in many countries, the optimality in other markets becomes subsidiary to the general equilibrium.

In short, by delaying actions to fix imperfections in some markets despite the correction of failures in others, the gradualism cannot imply an efficiency improvement. On the contrary, inefficiency worsens. Ultimately, a competition framework with its costly institutional bodies did not reduce inefficiencies in case of partial economic coverage. As such, the second-best theory provides a rationale for shock therapy advocates, highlighting the detrimental effects of gradual competition policy itself.

II.3. Cross-arbitrations and Efficiency

The fully operational and effective competition framework is subordinated to "different strategies in the continuum of approaches between an immediate big bang and protracted gradualism" (Kovacic 2001: 300, idem), and yet by analogy, there is also a continuum of approaches between pure absolutism and a tailor-made contextualization. However, we will retain for simplicity the discrete formulation of these two arbitrations to cross-check their outcomes. The cross-tabulation (Table 1) defines then four transition models to which we associate the most expected economic or social benefits and inefficiencies. 

Arbitrations

Expected implications of the four transition models to a fully-fledged market economy

Implementation processes of a competition framework appear not always neutral and then imply specific outcomes. Each cell summarizes the relevant features of the implementation process. The sign (+) indicates the positive results of the process, and (-), its less positive effects.

An immediate and fully implemented absolutist competition framework (top left cell) allows the most rapid switching to the desired market regime. It provides the best market efficiency but could lead to significant social adjustment costs. In Poland (Jackson et al. 2005, idem) or Russia [START_REF] Leitzel | Russian Economic Reform[END_REF], these serious impacts have only been recorded in the program onset.

On the other side (top right cell), the success of the contextualized shock therapy program could protect weaker parties especially small competitors. In fact, the process could integer wide policy goals signaling to markets the continuation of the welfare state. This political signal could introduce the social acceptability of shock therapy, as some African countries have carried out 7 .

In this case, economic inefficiencies are politically offset by the social benefits but rarely led to a fully applicable competition framework.

On the other hand, a gradual liberalization of the absolutist competition rules (bottom-left cell), was selected in the Chinese case. Indeed, "China's reforms, seemingly, have been more gradual than in Eastern Europe" (Sachs 1994: 284). Such a transition path enables the improvement of institutional capabilities through the trial and error learning process allowing the amendment of imperfect clauses. What reduces the inefficiencies on "rules of the game" (North 1995a: 3), and the highly severe unequal treatment of "gamers".

Such an incremental liberalization process ensuring a robust institutional creation, albeit slow, seems to corroborate the North's monitum on the emergence of institutions as a prerequisite for the market well-functioning 8 .

As regards the latter case, the gradual contextualized implementation process (bottom right cell) ensures to the privileged few of the abandoned hybrid-system a very comforting view of the liberal markets and leading to highly volatile competitive conducts. It draws the longest and tardiness process to reach well-functioning markets, obviously at the expense of market efficiency and legal stability. In such a case, inefficiencies may be self-reinforced, and a durable legal inconsistency postpones market innovations by efficient competitors, e.g. the Tunisian case (see section 5 below).

II.4. Competition Spirit as the Ultimate Goal

Enacting the letter of the competition framework does not represent the most challenging task for countries mutating towards the liberal system. Indeed, spreading competition spirit constitutes a more critical step to the sustainability of the market-driven economy.

7 Gal and Fox (2015: 33) reported that "not uncommon are equity non-economic goals, such as protecting small players per se; protecting jobs; promoting the nation's industries; promoting a greater spread of ownership to increase the stakes of historically disadvantaged groups of society (the latter being written, for example, into the competition laws of South Africa and Namibia)". 8 North (1997: 2), warned that the institutional framework seldom arises through a spontaneous generation stating that "few Western economists understand the institutional requirements essential to the creation of such [efficient] markets; they simply take institutions for granted".

It should be borne in mind that North (1995b: 25) rightly points out "while the formal rules can be changed overnight, the informal rules change only gradually".

In this respect, "competition requires that the market participants share a certain spirit of competition which may be viewed in analogy to sportsmanship ... In brief, a certain spirit of competition is a precondition for a working, sustainable and accepted competitive market economy" (Budzinski and Beigi 2015: 230, idem).

Thus, a related question can be formulated as follows: which of the four implementation processes best reinforces the competition spirit and generating the lowest cost and/or duration of inefficiencies? On the contrary, which of them favors the most soothing and languid effects on competition spirit and conveying the widest, and irreversible inefficiencies?

Is it suitable to argue that the longer the implementation process is time-stretched less effective will be the competition spirit? Thus, in this case, the "shock therapy" appears the most incentive for its emergence while gradualism, the least stimulating. This is why, in case of competition spirit defect, public authorities should promote "guidance and fairness [that] represent two important pillars of a-spirit-of-competition-promoting competition policy agenda" (Gal and Fox 2015: 236, idem).

Even if the fairness attribute remains controversial for both antitrust academics and practitioners9 , the competition spirit is all the more imperative in case of institutional competition framework incompleteness or rules ambiguity. That is precisely the mismatch pointed by Kovacic and Hyman (2012: 4): "a legal system cannot always completely reflect the principles underpinning it. In practice, there rarely is a perfect fit between a chosen legal rule and the conduct to be controlled". Competition spirit then provides the intuitive motives of the competitors' behavior.

In this sense, the 2015 version of the CPL (art. 14) recognizes once again that sensitization and promotion programs to implement the competition culture in Tunisia still remained needful.

III. THE TUNISIAN COMPETITION AND PRICES LAW

The changeover from a state-led economy to a liberal market-oriented system was undoubtedly marked by the Parliament adoption in 1991 of the CPL.

Prices become freely determined through competition, the ex-ante State approval fares the exception, and hereafter, the fundamental principle of pricing freedom was irrevocably enshrined. In that sense, the Tunisian authorities have taken as guidance the European countries' competition policy, especially France, given the fact that Tunisia is a small developing country largely dependent on its relations with the European Union (EU).

The creation of the CCT, as the general competition agency monitoring markets and repressing anticompetitive conducts, was followed by several independent regulatory authorities (Stock exchange, Telecommunications, Microfinance, and Media). Thus, the Tunisian competition framework has become a two-tier system.

In this section, the CPL amendments displaying quasi-immovable third-degree pathdependences, and the rationales of the Tunisian institutional competition design, will be overviewed.

III.1. The CPL Genesis

The CPL opened the doors of a new public policy but does not close those of administered prices10 albeit such control by a central government constituted an absolute denial of the freeenterprise spirit. This conciliation was assessed and ascertained by a prominent multilateral lender: "the draft of the law prohibiting anticompetitive pricing activities has been thoroughly discussed with the Bank and a satisfactory legislation has now been passed" (World Bank 1992: 13).

In fact, the prior written authorization to every economic activity has become not only cumbersome but also incompatible with the pluriannual Structural Adjustment Program of 1986. The latter, an International Monetary Fund (IMF) and World Bank guided-economic reform had supported investment and growth, after years of severe macroeconomic and fiscal imbalances.

In fact, the CPL of 1991 accurately reflected gradualism of the price liberalization, balancing the incremental approach of the Tunisian authorities with that of its key partners, the IMF and the World Bank, advocating without delay a fully open-market economy.

Comparatively, the Tunisian economic liberalization in stark contrast to the "shock therapy" was drawn in such a way that it avoided social backlashes, which constituted a major political concern of developing countries.

That is why adverse effects on low-income groups' welfare were avoided in Tunisia by the partial price decontrol, concomitantly to a valuable economic performance. Indeed, the GDP rose between 1991 and 1995 from an index of 100.0 to 143.4 while the inflation rate was stabilized around 5.6 % (Brack 1997: 252). On the other hand, the unemployment rate did not increase in these first years of price decontrol but, on the contrary, it fell slightly from 16 to 15.5 % (Sid-Ahmed and Siino 1998: 119).

Nonetheless, Tunisia has neither comprehensively decontrolled all good and service prices and staple products continued even in 2019 to be heavily subsidized after decades of nearly fixed prices. The socio-economic turbulence of the "Jasmine revolution" [START_REF] Abouaoun | Tunisia Timeline: Since the Jasmine Revolution[END_REF] seems to preserve this status quo at least to the medium term.

III.2. Meeting the Deep and Comprehensive Free Trade Agreement Conditions

Tunisia signed the Association Agreement with the EU (previously European Community) in 1995, becoming the first country in the southern Mediterranean to formalize the legal framework for the cooperation and partnership between Europe and Tunisia. It intends ultimately to establish a free trade area (FTA) between the two parties (Brack 1997, idem).

The first stage of harmonization has been successfully achieved. Indeed, "Tunisia first had a competition law in 1991, making it one of the most experienced Arab countries with regard to the competition law … and it now more closely mirrors Article 101 and 102 TFEU" (Jones 2011: 276). However, economic cooperation with western European countries required a substantial convergence with liberal market practices.

Currently, Tunisia prepares with the EU the Deep and Comprehensive Free Trade Agreement (DCFTA) to complete the common Agreement of 1995. Negotiations on its "pillars" began in 2015 "with the aim of reaching a political conclusion of the negotiations by 2019" (European Commission, 2018), ensuring the DCFTA entry into force three years after its signature 11 .

11 Negotiations were suspended to avoid DCFTA's controversies in the highly sensitive presidential and legislative elections of 2019.

Among its most restrictive preconditions explicitly requested by the EU, the unbiased neutrality of the State vis-a-vis public and private companies, and the rejection of any public aid which distorts competition. Indeed, in its European Neighbourhood Policy, the EU-Tunisia partnership (2013)(2014)(2015)(2016)(2017) specified that Tunisia will "adopt appropriate measures, in particular, antitrust measures, to facilitate the alignment of Tunisian legislation with that of the EU, while upholding the principles of non-discrimination, transparency and procedural fairness" (European Commission, 2014: 27). In addition, Tunisia will have to establish an independent authority authorizing (or refusing) state aids from a certain amount (proposed at the € 200,000 threshold 12 ) and its recovery in case of unlawful attribution.

It is therefore not surprising that a survey among Tunisian small and medium-sized enterprises (SMEs) revealed that "increased competition was considered as the main 'cost' of the DCFTA" (ECORYS 2013: 21).

It is worth remembering that in 2016, the State aids to nearly 80 SOEs reached almost EUR 2610 million in operating subsidies, approx. 6.4 per cent of the Tunisian GDP, for derisory total gains of € 218 million 13 [START_REF] Marzouk | Entreprises publiques : la CONECT tire la sonnette d'alarme[END_REF].

This structural support policy to SOEs and the subsidy of staple products propagate widest market failures. Indeed, SOE bailouts and relative price distortion evicting efficient competitors hinder the reaching of first best-solutions for the Tunisian economy.

However, it may well be that EU's financial supports during the DCFTA negotiations 14 and beyond outweigh the social costs of canceling such public subsidies, as the unemployment waves resulting from the SOEs' privatization or the lower purchasing household power.

IV. THE INSTITUTIONAL COMPETITION DESIGN

The CCT and the Ministry of Trade share the prerogatives to enforce formal competition rules and spur lawful norms of the market conduct. We will seek to identify the third degree of 12 Exchange rate in 2016: TND 1 for € 0.45. 13 The Tunisian State sold in 2018 its stakes in 4 public companies but still holds stakes in nearly 80 other SOEs (Tunisian Republic, Government Presidency, 2018, internet portal). 14 The EU is injecting multi-year grants and loans to support the emergence of the DCFTA. "With €250.75 million granted by the EU in 2016 and €1.2 billion between 2017 and 2020, the EU is boosting its financial assistance for Tunisia in order to help it in consolidating its democratic transition and reviving its economy" (European Union 2018).

path-dependence (in the sense of Liebowitz and Margolis) of its implementation, characterizing what are "locked" inefficiencies highly difficult to rectify in the future.

IV.1. The CCT's Jurisdiction on Competition

The CPL designed the shared role of the CCT and the Ministry of Trade, and their organizational relationships (Figure 1). The primary role of the CCT, as the competition agency, represses the standard anticompetitive practices: concerted and single conducts, and the horizontal and vertical restraints.

As the abuse of a dominant position, or the abusively low prices widely known as predatory pricing, the majority of unlawful rules had been enacted in the first version of CPL in 1991, whilst the abuse of the state of economic dependence (ASED) constituting a contextualized provision was tardively introduced in 1999.

Aside from the CCT's own auto referral, the Ministry of Trade, public authorities, economic agents, firms, trade unions, occupational associations, chambers of Commerce and Industry, as well as consumer associations are able to petition the CCT.

Previously designated as the Competition Commission in the first CPL of 1991, the CCT was created in 1995 but remained until 2005 an administrative service coming under the Ministry of Trade. It obtained its legal personality, and financial autonomy in 2005, only following a written request in an annual report, reminding that the Tunisian regulatory body of the telecommunications obtained these attributes from its origination (CCT 2001, Annual Report: 22). However, the reached financial autonomy was not levered to expand CCT's own resources, for example, to conduct dawn raids to seize documents, and materials at the company's offices enabled by CPL arts. 66-67-68, but, to the best of our knowledge, the CCT never exercised such right.

Source: Author's elaboration based on CCT and Ministry of Trade websites

(1) The CCT has the duties of market supervision and the repression of anti-competitive practices under its jurisdictional authority, the Competition Court. It may issue injunctions, and provisional measures to end harmful practices, until the case adjudication on the merits. (2) The CCT also issues advisory opinions to the Ministry of Trade on draft texts regulating economic activities. (3) The CCT represses single and collective anti-competitive practices. (4) The Ministry of Trade scrutinizes company mergers beyond the market share of 30 %, or a consolidated turnover exceeding TND 20 million (amount set by a government decree). Franchise agreements and related exemptions (such as exclusive territory clauses) are other assignments of the Ministry of Trade. The CCT provides only consultative opinions on mergers and franchises. (5) The collective abuse of the state of economic dependence (ASED) and the collective abuse of a dominant position (CADP) constitute innovative case law insofar as they are not CPL provisions.

Figure 1. The Institutional framework of the Competition and Prices Law

As part of its freedom to decide and act, the CCT board was extended (CPL, final version, 2015, art. 13) from thirteen to fifteen members, canceling all the previous renewability of their mandates. 
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The president of the CCT, a senior judge (or an expert with at least 20 years of seniority), and the six judges of the Board serve for a single five-year term, while the eight other members, pundits, and practitioners with economic backgrounds for a single four-year term. This overhaul creates a multidisciplinary CCT invigorating more the debates and deliberations inasmuch "the mix of lawyers, economists, other professionals and businessmen and women encourage lively debate.[...]The so-called 'non-expert' members can be particularly good at keeping the 'experts' within the general realm of sanity" (Freeman 2009: 9).

IV.2. The Central Role of the Governmental Authority

It would not be difficult to track the government traces in the Tunisian competition framework. We could mention that all the Board members remain appointed by a government decree and not by the legislators. In addition, the CPL (1999, Art. 18) designated a "government commissioner" with an open-ended mandate "to defend the public interest" (in adjudications before the Competition Court). It centralizes all relevant information on CCT proceedings since the CPL requires that "the replies and comments of the other parties are addressed to the Government Commissioner", prior to providing its viewpoint on litigation 15 .

It should be noted that the CPL version of 1995 imposed to the Ministry of Trade when it scrutinizes any merger agreement the need to preserve or consolidate the competitiveness of national businesses in the face of international competitors (art. 9 Bis). However, such concern vanished without a trace in the CPL of 2015, paving the way to the DCFTA. Similar governmental interferences are also observed in developed countries, such as the United Kingdom. Indeed, the UK Government addressed in 2013 a "strategic steer" to the Competition and Markets Authority, as guidelines to "support a return of strong and sustained growth" 16 .

On the other hand, transactions allowing the cancellation of sanctions are possible between the offenders and the Ministry of Trade (not the CCT) could be signed, as long as the case is pending before the competition court. The Ministry of Trade circumvents again the CCT for 15 The CCT did not always follow the government commissioner statements. For example, in the Case n° 121302, the phone network operator Orange against the incumbent Tunisie Telecom (CCT 2015, Annual Report: 332-342), the CCT imposed heavy fines to Tunisie Telecom, dismissing the government commissioner plea. 16 Currie, Chairman of the Competition and Markets Authority, diluting such interference, states that: "It is important to any regulator, including the competition authority is sensitive to both political currents and political realities. And it is important that there is a continued dialogue between Regulator and Government (as well as other stakeholders) on a 'no surprises, no veto' basis" (cited by Ottow 2015: 118).

the leniency clause (art. 26), in granting immunity, or reduction of sanctions, to a complicit party when providing information or pieces of evidence of unlawful practices. Some other clauses are introduced then canceled as the ban of exclusive commercial representation agreements (car dealership, franchise, etc.) firstly in 1995 then authorized in 1999 (case-bycase agreements cleared by the Minister of Trade after the advisory CCT opinion).

The trial and error, as a learning process, seem to be the best outcome of gradualism. For example, in the CPL version of 2005, a merger notified to the Minister of Trade and not receiving any answer six months later means tacit acceptance of the project. Such delay was reduced to three months in 2015 (art. 9) revealing that the time-constraint imposed on the Ministry on merger scrutiny does not depict the worst alternative 17 .

It follows from the foregoing that to switch toward the liberal regime, the paired gradualism/contextualism spread over 25-years phase-in period whereas the CPL will not be fully mature until the DCFTA ratification. Stable powers and clear responsibilities will then be well known for the CCT, and the Ministry of Trade. Nevertheless, the CCT did justice. It delivered decisions in hundreds of litigation from its establishing, convicting undertakings in a little proportion (fig. 2). 17 The Tunisian formula for the merger scrutinization under 3 months seems comparatively satisfactory enough. Indeed, Kempf from the U.S. Department of Justice, Antitrust Division for Litigation, declared that in 2011, the average merger review took just over 7 months but rose to 11.6 months in 2016. He stated that "delaying procompetitive mergers is anticompetitive, and that's not the business the Antitrust Division wants to be in. Just the opposite" (Kempf 2017: 3). However, recovering only 13 % of the fines reduces drastically the deterrence of the convictions handed down. Indeed, the President-in-Office of the CCT declared that from its creation the CCT recovered out 2.5 MTND of a total of 19 MTND [START_REF] Webmanagercenter | Tunisie : Depuis sa création, le Conseil de la concurrence a infligé des amendes d'une valeur de 19 MDT[END_REF]. The deterrence of anti-competitive practices also suffers from too late judgments on merits, even if the CCT would decide on interim measures (figure 3). What is perhaps most remarkable of all, is the uninterrupted series since 2001 of complaints where the CCT did not have jurisdiction (fig. 4). Not surprisingly, some cases are justified when the plaintiff should have gone before another civil court. For instance, complaints about copying registered trademarks. However, the CCT ruled that it did not have jurisdiction even in cases with confirmed competition harm insofar as the public bodies are the defendants.

Source: Author's compilation based on CCT publications

Such decisions deserve to be investigated.

IV.3. The CCT's Lack of Jurisdiction on Competition

The discrimination, a practice favoring some undertakings in order to exclude their competitors constitutes an unlawful anti-competitive behavior written in the CPL and to be repressed. A task at which CCT has failed in several cases involving public bodies and SOEs.

For instance, the CCT declared its non-jurisdiction in the complaint of Express Air Cargo vs the Tunisian Airports authority which provided facilities free of charge to its competitors, Tunisair and Tunisavia, and not to the plaintiff. Surprisingly, CCT states that "the suspension request of an administrative decision even if violates the chapter five provisions of the Competition and Price Law escapes from the CCT powers" (CCT 2019, decision n. 193073: 8). The same is true for the discrimination of Metrocal, a supplier of measuring equipment, exercised by the STEG, the national electricity and gas supplier. It should be noted that SOEs and public organizations, by law, should open public contracts to the tenderers without discrimination. To this end, the conclusion of these contracts by direct agreement using an aparté procedure hence is unlawful. However, in its judgment, Competition Court declared that it "not to have jurisdiction to assess the fairness of the procedures of public entities for awarding public contracts..." (CCT 2008, Annual Report: 212). What is apparent is that competition rules not yet performing to optimum effect when SOEs or public authorities are involved.

These decisions sent out frustrating messages for undertakings harmed by the arbitrariness of the bureaucracy and SOEs. The unequal treatment of tenderers in public contracts might give the impression that the public bodies enjoy immunity before the Competition court.

Such capture weakens the prerogatives of both the CCT and the Ministry of trade even if formal improvements are introduced in the CPL. Indeed, "the 2015 Competition Law strengthens the independence of the Competition Council and reduces barriers to entry and discretionary application of regulation, but it has yet to be fully implemented" (Morsy et al. 2018: 27). Further, it is fundamental to express the key question of whether the Tunisian competition framework could be also captured by private interests.

V. THE ADMINISTRATIVE AUTHORIZATION' IMPACT ON COMPETITION

The CPL canceled the prior administrative authorization to determine the selling price of most consumer products but not that to launch specific investments or activities.

There is no question that this applies particularly to the public health and environmental risks.

But overall, licenses and authorizations are in line with the role of the administration aimed to perform public policies approved by elected representatives.

What is more, it is important to remember that in their seminal article, [START_REF] Mccubbins | Administrative Procedures as Instruments of Political Control[END_REF] considers the bureaucracy-wide procedures as devices by which legislators enhance their dominance over the policy decisions of the administration. Simply stated, the authors investigate "the role of administrative law in assisting political actors in controlling the bureaucracy" (McCubbins et al. 1987: 246). Table 2.

Bureaucracy

Compliance of administrative authorizations with competition policy

If we assume that this hierarchical coordination operates in democratic societies, then the consequence becomes immediate for other political patterns.

Indeed, in newly democratic societies, like Tunisia, the bureaucratic procedures of the administration are not yet instruments in the hands of legislators to enhance ex-ante their influence over the public policy inasmuch bureaucracy escapes from this control.

Thus, the range of administrative discretion is sharply undetectable by elected representatives not only due to asymmetric information, but it is also from the absence of routines, to control and monitor which (general or private) interests have prevailed, are not still in place.

Table 2 could be useful in distinguishing effective administrative arrangements to strengthen competition policies -chosen by the legislators-from those that appear inefficient, and questionable (and potentially suspicious).

The A-1 cell signs that the duties of the bureaucracy are fulfilled when it grants licenses to pro-competitive activities.

Such a procedure ensures a level playing field for competitors, the legality of their commitments and monitors the activities that concern the general interest.

The A-4 cell indicates that bureaucracy should avoid granting authorizations to noncompetitive activities. These A-1 and A-4 cells illustrate the perfect suitability of the administration to do a correct decision and to not to do an incorrect decision.

These two cases reveal that the bureaucracy discretion to control and monitor markets is coherent with the Parliament's choice for its yes' vote to the CPL.

However, the two other cases appear to be critical and impacting negatively the competition.

Both two occurrences are not simply guesswork.

V.1. The Implemented Anticompetitive Administrative Authorization

Bureaucratic authorizations may lessen competition substantially among firms, revealing unsuspected antitrust threats that the CCT deems beyond the realm of the CPL. The cell A-2 in Table 2 indicates that an administrative procedure could be anti-competitive for instance when it establishes a barrier to entry.

In that sense, a special mention should be made to the released formal Government Decree 417-2018 (JORT 2018) listing explicitly 243 economic projects and activities subject to an exante administrative authorization.

Such prior clearances previously dispersed in numerous legal texts are gathered in a unique document indicating firmly that the non-reply of public authorities to a request constitutes an implicit approval beyond the fixed deadline.

However, while 27 previous permissions have been removed, a list of 26 activities without any specified time limit for the administrative response has also been issued (Annex 4 of the decree).

Thus, an investor could wait indefinitely for the reply (approval or denial) to create a pharmaceutical company (Annex 4. L 14). On top of that, in the event of approval for its company, he should file another request, also without any fixed time horizon to obtain the administrative reply, for a license to... sell the manufactured drugs (Annex 4. L 18).

That bureaucratic discretion may convey regulatory capture. It is in this spirit that the World Bank (2014: 109) assessing the Tunisian competitiveness indicates that: "barriers to market entry and bureaucratic administrative procedures create rents which are captured by those closer to power". In this precise case, the detrimental impact on competition not arises from the market participants, and can not be dealt with before the CCT.

This appreciation remains and becomes more detailed after the release of the government decree. The key takeaways on the poor Tunisian competitiveness are highlighted in November by Morsy et al. (2018: 27, idem, emphasis added): "barriers to competition include high levels of state ownership and, in some cases, state capture (such as in the telecommunications sector); the prohibition of investment in certain sectors; abuse of market power; and high barriers to entry in the form of burdensome procedures for starting a business". Such terms, limiting the number of suppliers, hinder the economic efficiency and any innovation dynamic. Firms already established thus benefit from high prices compared to a similar competitive market, simultaneously depriving consumers of better welfare (Figure 5). Above all, a negative effect on industry performance is introduced by the nonoptimal allocation of investment.

Source: Author's elaboration (a) Consumers obtain better welfare when the market becomes competitive. Indeed, they pay P C , a lesser price than P BE , and consume Q C , more quantities of goods and services than Q BE . The hatched area measures this additional amount of Consumer Surplus gained by the transition from a market with a restricted entrance to a fully competitive market. (b) When barriers to entry limit the number of suppliers, the n already established companies benefit from rents indefinitely. (c) When the market becomes competitive, the m newcomers fight next to the other n firms to the partition of such rents. The total supply rises and the price decreases to reach the minimum of the average total cost of the product (ATCmin.). Therefore, the undue revenues vanish. Were these administrative inconsistencies simply technical inadequacies or should be taken as credible evidence of a possible regulatory capture? In both cases, the consumers are injured by the lack of market competitiveness.

V.2. The Not-implemented Pro-competitive Administrative Authorization

The A-3 cell indicates that the bureaucracy fails when not enforce a clear legal framework.

Plainly, the absence of rules keeps economic activities disorganized. For instance, the Tunisian e-cigarettes market case can be cited as an underground retail trade, still left without a legalized framework.

Despite that consumer's number grew rapidly, the smuggled goods feed the black market preventing the payment of customs duties and other charges, and generating large profits. To sell and distribute e-cigarettes packs, e-liquids, and refills, without technical and safety standards for the tens of thousands of Tunisian vapers, involves a threat to public health, at least from 2014.

In fact, more than five years ago the CCT entered no reservations when rendering its opinion (Avis n°142514-15, May 2014) concerning the legality of granting the e-cigarettes market monopoly to the National Tobacco and Matches Authority (RNTA). The CCT indicated in its reply to the referral of the Ministry of Commerce that the health concerns justify this exclusive license, claiming only "the need to modify the statutes of RNTA to integrate this type of products in its activities" (CCT 2014, Annual Report, Tome I: 147).

It is therefore legitimate to wonder whether this persistence to date of parallel trade would, in fact, result from a regulatory capture by very powerful smugglers. Indeed, "an interest group has more political power when its interest lies in inefficient [or its absence] rather than efficient regulation" [START_REF] Laffont | The Politics of Government Decision-Making: A Theory of Regulatory Capture[END_REF]Tirole 1991: 1109, idem).

If the non-promulgation of a legal framework for e-cigarettes had as its objective the preservation of public revenues and taxes from tobacco, placing their substitutes outside legality, such an argument could not be advanced for the absence of another legal framework, that of the sale of electric cars in Tunisia. This new suspicion of regulatory capture by local oil companies cannot be rejected.

VI. FINAL REMARKS

Discussing transitional models and the related trade-offs, as absolutism vs contextualism, and shock therapy vs gradualism, seems anachronistic when more than 130 countries have already implemented a competition framework.

The reason is that these processes have been sensitive to both initial conditions and pathdependences, and would then give rise to differentiated competition frameworks.

From an institutional standpoint, the strongly centralized powers of the Tunisian state from the independence in 1956, led to a broad third-degree path-dependence of the competition framework biasing its effectiveness.

For instance, the choice of contextualism and gradualism introduced too much heterogeneity of the competition law enforcement even if the social costs of liberalizing markets have been avoided. Besides, the state allowing the bureaucracy a broad discretion aimed to guarantee the sustainability of the administration and SOEs proceeded from an emerging free state from colonialism. Such powers of all-controlling bureaucracy remained unspoiled in the present era of liberalized markets substantiating that "history matter", giving (almost) nonremovable irreversibilities.

Precisely, although contextualism and gradualism lengthen the duration of the market imperfections, gathering the intrinsic limitations of the competition framework, they hide numerous others, created by the bureaucratic discretion. The latter introduces the extrinsic limitations distorting the effectiveness of the free-market economy, deteriorating its performance not only from second to the third but to the fourth-best solution, etc.

Thus, the heavy bureaucracy would be a canopy over the two-tier system of the Tunisian competition framework, the CCT, and, at a lower stage, the specialized agencies, revealing the stamp of the highly centralized Tunisian state. Written in plain language, we could argue that state interventionism is the most irremovable third-degree dependence. Designed to this scope, the administrative authorizations represent compulsory processes to control and to validate economic activities, whereas most of their modalities convey inefficiencies and regulatory capture.

We could argue again that "history matter" in the litigation process itself, yielding unexpected antitrust rulings, the impact of which is unpredictable.

For instance, we can notice as a third-degree path-dependence, the innovative CCT case law of the CASED and CADP, unlawful conducts not explicitly ruled in the CPL. In a case among many, the CCT found convicted three supermarket chains for the CASED offense against a manufacturer of detergents for claims of fees, without any distribution-related costs (CCT 2015, Annual Report, decision n°121301: 273-331). Although the CASED or the CADP involves several offenders, neither collusion nor conspiracy should be proven. The CASED could be close to the heterodox antitrust school inasmuch it is acknowledged already that the ASED itself is derived from the "heretical" approach of the competition law [START_REF] Boy | Abuse of market power: controlling dominance or protecting competition?[END_REF] protecting firstly competitors and not the competition.

Clearly, if ever the CASED and the CADP will constitute a well-established case law -despite the fact that they are not founded as relevant categories of the US and European antitrust schools-, their path-dependence gains a full third-degree type.

The findings of the path-dependence suggest that the implementing process of the competition framework in Tunisia had been sensitive to its national matrix but has not fully achieved its primary focus: institutions applying clear and standardized rules for all economic stakeholders, to ensure legal competition stability.

As a result, we argue that too many limitations on repressing anticompetitive practices affect confidence in the neutrality of the CCT jurisdiction, thereby eroding the proper institutional competition framework efficiency and, above all, the fragile informal norm of the competition spirit.

Eventually, one could argue that the third-degree path-dependences of the institutional competition framework themselves provide both incentives and rationales of regulatory capture by public or private interests.

Further developments of the competition law could be expected upon the ratification of the DCFTA, with the EU requirements on state aids for instance, even if the State' neutrality on competition seems far from achievable in the short term.
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 2 Figure 2. The convictions handed down by the CCT in the total of proceedings dealt with since 2001, the publication date of the first CCT annual report

  Source: Author's compilation based on CCT publications *CHD: Complaint Handling Delays (excluding proceedings for interim measures)Complaints handled by the CCT after a waiting delay of two years or more constitute the highest proportion over the past three years.
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 3 Figure 3. The periods for dealing with complaints for the years 2017, 2018, and 2019
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 4 Figure 4. The series of lack of jurisdiction in complaints against public entities since 2001

  bodies rejected for CCT lack of jurisdiction Total of non-juridictions Surprisingly, this decision entailed an absolute turnaround in the case law concerning the same SOE and sensitively identical litigation in a previous complaint. Indeed, in 2001, the STEG was fined TND 15000 by the CCT for not establishing the competition rule to the tenderers, the surveying engineers, when it awarded a public contract. The STEG has assigned a positive rating to the sole former providers, thus, discriminating against the new entrants (CCT 2001, Annual Report, decision n°3/2000: 60-70).Theoretically, Express Air Cargo and Metrocal could have lodged claims before the Administrative Tribunal (AT). However, very few AT decisions convicting public or administrative authorities are effectively applied.
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 5 Figure 5. The negative effects of the barriers to entry in a standard increasing-cost industry with an identical firm's technology
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[START_REF] Legrand | What 'Legal Transplants'?[END_REF] 

[63][64] states that: "at best, what can be displaced from one jurisdiction to another is, literally, a meaningless form of words. As it crosses boundaries, the original rule necessarily undergoes a change that affects in qua rule. The disjunction between the bare proposal statement and its meaning thus prevents the displacement of the rule itself".

The Pareto conditions could be summarized as follows: optimal allocation is attained when an agent can improve his endowment in goods only when the position of another agent is deteriorated[START_REF] Pareto | Manual of Political Economy, A critical and Varioroum Edition[END_REF][START_REF] Pareto | Manual of Political Economy, A critical and Varioroum Edition[END_REF]).

WhereasKaplow and Shavell (2003: 360) claim that notions of fairness "should receive no independent weight in [competition] policy assessment", Seventh Circuit Judge Frank Easterbrook stated: "who says that competition is supposed to be fair. ... Fair competition is tempered competition" (cited by Horton 2013: 831).

Cited in the very first version of the CPL then listed in a governmental decree in 1995(No. 95- 1142), such goods and services, as well as key inputs are considered strategic by the government (dietary staples, public transportation, textbooks, and school notebook, etc.). Qualified as "essential", their sectors are yet characterized by lack of competition and/or are subsidized through the General Compensation Fund to support household purchasing power.