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Public International Law: the irrational tyrant queen

At first sight, this might read as a traditional story of dynastic European politics, where personal and public interest were mixed. Philip of Anjou (1683-1746) was Louis XIV's second grandson, and thus the greatgrandson of the Spanish King Philip IV (1605-1665), as well as the grandson of Elector Ferdinand Maria of Bavaria (1636-1679). Elisabeth was the granddaughter of Philip William, Elector of the Palatinate (1615-1690) and descended from both the Farnese9 and the de'Medici. 10 If we put Elisabeth's action into a horizontal perspective, that of politics (and legal rules) between sovereigns, a quite different picture emerges. Her Bourbon-Farnese successes in Italy were antithetic to the general rules of the international system in the aftermath of Louis XIV's wars. From 1701 to 1714, Europe was rocked by the War of the Spanish Succession. [START_REF] Dhondt | Op Zoek naar Glorie in Vlaanderen. De Zonnekoning en de Spaanse Successie[END_REF] At the decease of Charles II, the last Habsburg king of Spain (1661-1700), Bourbon and (Austrian) Habsburg disputed each other's right to the Spanish throne. After fourteen years of fighting, the Spanish monarchy was partitioned between Philip of Anjou, grandson of Louis XIV, who obtained Spain and its colonies, on the one hand, and Charles VI (1685-1740), Holy Roman Emperor, on the other, who was allotted the Spanish Netherlands and most of the Italian possessions. [START_REF] Van Gelder | l'héritage anjouin" dans les Pays-Bas méridionaux (1716-1725)[END_REF] This peace, although multilateral, expressed in a myriad of bilateral treaties between European powers, had been worked out in private between Louis XIV and Britain. 13 Although none of the parties foresaw this effect, the bilateral deal became the blueprint for three rather stable decades, in contrast to the violent and bloody 17 th century. [START_REF] Dhondt | Legal Discourse between Integration and Disintegration: The Case of the Peaceful Succession Struggles, 1713-1739[END_REF] The legal framework behind these 'Trente Heureuses' (Emmanuel Le Roy Ladurie [START_REF] Le Roy Ladurie | Régime. II: L'absolutisme bien tempéré[END_REF] ) consisted of two maxims. First, the separation of the crowns of France and Spain (which belonged to two branches of the Bourbon family). This rule served as a species of a more general one: no fusion between two big European powers. Practice had shown that an automatic coalition of the remaining players in Europe against a potential hegemon would lead to war. [START_REF] Vattel | ] considérent les deux principales Puissances, qui, par-là même, sont naturellement rivales, comme destinées à se contenir reciproquement, & ils se joignent à la plus foible, comme autant de poids, que l'on jette dans le bassin le moins chargé, pour le tenir en équilibre avec l'autre.' On the significance and legal interpretation of this concept[END_REF] Consequently, the 'Balance of Power' [START_REF]Un Equilibre et des limites politiques entre les Etats; dont les intérêts respectifs avoient fait le sujet de la guerre, de sorte que leurs forces ne fussent point doresnavant à craindre, et ne pussent causer aucune jalousie[END_REF] established at the Peaces of Utrecht, Rastatt and Baden18 was guaranteed by multilateral intervention. In case of a breach of the peace committed by one of the players, France and Britain would side with the injured party and stop the aggressor 19 .

Second, these separations could not be achieved otherwise than by renunciation declarations issued by physical persons, such as Philip V of Spain (who had to drop his claims to his grandfather's crown) 20 or Philip of Orléans (1674-1723; Louis XIV's nephew, who held claims on Spain via his late grand-mother, Anne of Austria, Louis XIII's wife). However, according to the French loi fondamentale of indisposiblity of the crown, this was impossible. [START_REF] Bourbon-Parme | Le Traité d'Utrecht et les lois fondamentales du royaume[END_REF] Consequently, diplomats had to establish the primacy of treaties over internal law. Otherwise, constitutional problems could never be overcome, which would have resulted in a serious threat to the pacta sunt servanda-principle and, thus, the stability of the international system as a whole. [START_REF] De | over his kingdom was inapt to the conduct of international relations: 'De ce qu'un Souverain a le droit de faire la guerre & celui de conclurre la paix, il suit que toutes les cessions qu'il fait, lient & ses sujets & ses successeurs[END_REF] Nowadays, this principle is enshrined in art. 27 of the Vienna Convention on the Law of Treaties. 23 In the 18 th century, it was the subject of a considerable internal political battle in France, [START_REF] Baudrillart | Examen des droits de Philippe V et de ses descendants au trône de France, en dehors des renonciations d'Utrecht[END_REF] but was gradually established through subsequent practice.

Elisabeth Farnese is often blamed personally for turnarounds in Spanish foreign policy. Alfred Baudraillart, author of the most elaborate study on the Spanish court in the early 18 th century, attributed the conclusion of the 1725 Treaty of Vienna to the queen's stubborn refusal to follow the guidance of French ambassador Tessé. 25 Philip V is her 'docile époux', whereas Farnese pursues her Grand Design or 'rêve grandiose'. 26 The King is the victim of his 'folles manies', Elisabeth of her 'dévorante ambition'. [START_REF] Baudrillart | 28 Act of Abdication, 10 January 1724[END_REF] The Queen convinced her husband to abdicate on 10 January 1724, 28 to… return to power at his son Luis I (born in 1707)'s decease on 31 August of the same year. If things turned out better for the Franco-Spanish relationship, Baudrillart ascribes this to the talent of José Patiño y Rosales (1666-1736), a (male) politician, rather than to the queen's management of Maritime Powers' intervention to have her son installed in Italy. In 1733, however, Spain declared war on the Emperor and teamed up with France. 42 Once she had don Carlos installed as King of Naples and his brother, don Felipe (1720-1765) as Duke of Parma, France deserted her again, to sign a new alliance in 1743 against the Emperor.

Elisabeth's behaviour irritated foreign courts. Its (external) incoherence was frequently invoked as an ultimate explanatory factor for what was in fact well-considered and consistent furthering of Spanish interests, e.g. the following report by British diplomat Stephen Poyntz (1685-1750) in Paris to the Duke of Newcastle (1693-1768), George II (1683-1760)'s Secretary of State for the Southern Department:

'The Cardinal [Fleury] is firmly convinced, that the Queen of Spain still retains an entire ascendant over her Husband, and will not be persuaded, that the King is capable of bearing the least fatigue or business, or even of forming an opinion or resolution of his own, and pursuing it with steddiness for half an hour together […] His Eminence, in speaking of that Prince, constantly represents him as more grossly indolent and supine than any man that ever was born.' 43 Philip is seen as a weak husband, with Elisabeth's supposedly natural uncontrollable character as a woman as the natural cause for exaggerated claims:

'l'entière confiance que S.M. [Brittannique] a toujours eu en la Cour de France, et […] la satisfaction que lui ont donné la mission du comte de Rottembourg et les ordres précis qu'on lui a envoyés, qui ont enfin produit un si bon effet que d'engager l'Espagne à se desister de ses Objections frivoles et pretensions deraisonnables.' 44

To foreign envoys in Madrid, there was no doubt that the queen was in charge, as illustrated in the words of Benjamin Keene, George II's minister plenipotentiary and envoy extraordinary:

'but not to tire your Ex cy with proofs of this nature, the timidity and irresolution of the King and immaturity of the Prince, the want of courage and capacity in the Grandees and the formality of the Court and the jealous prying temper of the Queen, will not allow me to doubt of the impossibility, that a negotiation of what nature soever can be carried on here without her knowledge' 45 Put short, for Fleury, Elisabeth was a tyrant:

'that the King of Spain was an Imbecile & had frenzys, that he was absolutely under the government of the Queen, who did whatever she would & was more Mistress than ever' [START_REF] Stanhope | British ambassador in Madrid) and Horatio Walpole to Newcastle, very private[END_REF] The figure of Elisabeth as a woman explained her husband's stubbornness. Philip delayed his acceptance of the attribution of Italy and the Southern Netherlands to Charles VI for twelve years, counting from the Peace of Utrecht (11 April 1713) to the 'Ripperda' Treaties (30 April/1 May 1725). 47 The latter, an overt violation of the Balance of Power-principle as a metaphor for Europe's new horizontal legal infrastructure, [START_REF] Dhondt | Law on the Diplomatic Stage: the 1725 Ripperda Treaty[END_REF] struck European diplomats as a bombshell. As the text had been kept secret, the wildest speculations circulated. Charles VI would have promised the Imperial throne for don Carlos, potential heir to that of Spain as well, and thus revive the spectre of Charles V's Universal Monarchy. 49 Seeing Elisabeth as the motor of her husband's seemingly irrational foreign policy allowed outside observers to cast Spain's behaviour as an exceptional and thus temporary parenthesis in the system of peace treaties. Luring the Emperor away from Philip V did not turn out to be difficult at all. Charles VI integrated the Utrecht system -although the reverse is true for his stance on matters of Imperial feudal law, cf. infra-for his major dynastic claim: the guarantee that his daughters would be able to inherit the Habsburg hereditary lands.

Spanish public law: Philip V's renunciation and return (January-September 1724)

Second, when Luis I died, the crown ought to have passed on to his brother Ferdinand. Philip V had renounced his rights to the throne at his abdication. Yet, Elisabeth used all possible means to convince her husband to return. [START_REF]'plus de choses pour obliger le Roi Catholique à remonter sur le trône qu'il n'en aurait fallu pour en faire descendre un autre' (Tessé to Morville[END_REF] Whereas he had renounced solemnly before the Council of Castille in 1723, the King could be convinced to judge his own declaration void by the same Council. [START_REF]Consulte du Conseil de Castille sur la reprise de possession du Trône par Philippe V[END_REF] The latter pointed out that at don Ferdinand's installation, he ought to accept the previous declaration by his father, as his elder brother Louis had done in January 1724 at the age of seventeen. [START_REF]Declaration of Acceptance by Luis I[END_REF] Don Ferdinand, still minor, 53 was legally incapable to perform the same act. Conversely, Philip V could not accept in his son's stead, since he had already renounced his rights to the Spanish throne. 54 However, Philip attached more value to theological than to legal grounds. His confessor, Bermudez, saw the King's coming back on an earlier solemn vow as a cardinal sin and threatened to withhold him the communion. [START_REF] Baudrillart | 56 'production de monstres sortis de l'Enfer[END_REF] This put the ball in the camp of a junto of theologians, which assembled on 5 of September in the Imperial College in Madrid. To Elisabeth's anger, the ad hoc assembly stated that the King could only take up the Regency, until don Ferdinand would have come of age (i.e. for two more years). The Queen, as well as the French ambassador, 56 were furious 57 and asked the Council of Castille to overcome the theological stumbling block of the solemn renunciation. In a new consult, [START_REF] Philip | Council of Castille on the renewed request for a consult[END_REF] the Council pointed out that Philip had already foreseen a Regency council in case don Ferdinand would come to inherit the Spanish throne before the age of thirteen. 59 Consequently, the theologians' point of view, according to which the King could respect a more balanced political landscape. James Stanhope, Secretary of State for the Northern Department, [START_REF] Williams | A Study in Eighteenth-Century War and Diplomacy[END_REF] and abbot Dubois, the French Regent's main counsel in foreign affairs, had been conducting trilateral negotiations for a year between Paris, London and Vienna. [START_REF] Dhondt | Balance of Power and International Law. European Diplomacy and the Elaboration of International Order[END_REF] Looked at from an Imperial feudal law perspective, the duchies of Parma-Piacenza and the grand-duchy of Tuscany, occupied by relatives of Elisabeth, would have to return to the Emperor as overlord (Heimfall) at the extinction of the ruling male line. [START_REF] Von Schönberg | Recht der Reichslehen[END_REF] Consequently, Charles VI's legal position in the quarrel was not that of an equal contracting party. He had the competence to appoint another vassal of his choice, and thus to tighten Austria's grip on Italy even more. Yet, as the Emperor needed French and British help against Philip V's invasion, he had to accept the latter powers' choice: don Carlos, born two years earlier (20 January 1716). In other words, international legal obligations superseded national law, as had been the case in the Treaties of Utrecht and Baden. Nevertheless, although labelling Parma, Piacenza and Tuscany as 'Sacri Romani Imperii feudus masculinis', implied recognizing the Emperor as overlord (something which had been disputed against the Pope or the Florentine Senate), [START_REF]l'occasion de se faire reconnoitre aussy automatiquement et aussy solidement les Etats de Toscane et de Parme pour fiefs imperiaux[END_REF] the material solution obliged Charles VI to abide by the solution set forth by France and Britain: admit Elisabeth Farnese's son as a vassal.

The execution of this core article of the Quadruple Alliance dominated European inter-state relations from 1717 to 1735 on. Eventually, don Carlos was installed in Parma and Piacenza by November 1733. [START_REF] Newcastle | Treaty of Alliance between Charles VI and George II[END_REF] As her cousin Antonio Farnese passed away early in 1731, Elisabeth's claim on behalf of the 15-year old don Carlos turned into an actual and immediate demand. Although Charles VI had formally recognized Spanish rights in 1718 (Quadruple Alliance) and 1725 (Ripperda Treaties), it took a new confirmation to witness the physical installation of the new duke. Britain and the United Provinces secured Charles VI's consent again in exchange for their guarantee of the Pragmatic Sanction (19 March 1731). 74 Al along this process, diplomats thought the Queen was in the quarrel for her own very private interests, and suggested she could be bought off. Installing Elisabeth as 'sovereign or administratrix' [START_REF]An Idea for accommodating the Succession of Tuscany[END_REF] in Italy would do the trick. Security in case of widowship, when the fragile Philip V would come to die, was all she was looking for… A similar case had popped up during the Utrecht Peace conference, where Princess Orsini -a French confident of Philip V's first queen-had tried to secure a principality for herself in the Southern Netherlands. [START_REF] Bély | Espions et ambassadeurs[END_REF] Don Carlos having arrived in Parma, his mother's claims seemed satisfied. Spain had subsequently lined up with France and Britain, the Emperor, France and Britain, ultimately with the Maritime Powers and the Emperor. This did not prevent Elisabeth and Philip from going to war in November 1733, [START_REF] Philip | Treaty of Alliance between Louis XV and[END_REF] in a coalition with the French Bourbons (isolated only two years earlier). Tenuous as the connection with the War of the Polish Succession (1733-1735), [START_REF] Sutton | The King's Honour and the King's Cardinal. The War of the Polish Succession[END_REF] formally fought over the election of Louis XV's father-in-law Stanislas to the throne in Poland, had actually been, Spain assaulted Habsburg Italian possessions with the aid of Savoy-Sardinia and France. In the compromise negotiated bilaterally between the French secret envoy La Beaune and the Imperial ministers, Charles VI abandoned Naples for don Carlos, who would henceforth rule as King Charles III of Naples and Sicily (3 October 1735). 79 In exchange, Parma and Piacenza were abandoned to Vienna, and the Grand-Duchy of Tuscany befell on the Emperor's son-in-law, duke and future Holy Roman Emperor Francis Stephen of Lorraine, [START_REF] Zedinger | [END_REF] as a compensation for the attribution of the latter's ancestral duchy to Stanislas, who had to abandon his claims to Poland. It would take another war, that of the Austrian Succession (1740-1748) [START_REF] Browning | The War of the Austrian Succession[END_REF] for Elisabeth to see not a third, but a fourth Bourbon branch installed in Parma with her second son, don Felipe (°1720), who had married Louis XV's and Maria Leszsczyńska's eldest daughter Elisabeth in 1739. [START_REF] Bély | La présence des Bourbons en Europe, XVI e -XXI e siècle[END_REF] The Queen of Spain had triumphed. Not through the law, but by right of conquest ! She finally showed herself more masculine than any of her negotiating partners would have desired.

Conclusion

Looking back at British and French diplomat's judgement of Elisabeth as an unstable, irascible and emotional, rather than rational or predictable partner in deal-making, it is hard to deny the inconsistency of her legal argumentation strategies, or 'unaccountable and irregular proceedings'. [START_REF] Walpole | [END_REF] Breaking treaties on the pretext others did it as well, forcing her husband to renege his declaration of abdication… Elisabeth clearly forced her will upon the others. Irrespective of legal argument or even crude power relations. Her political morals were an abomination to them: 'We may with great probability conclude that all our force used against Spain only & its dominions, even though it should go to the depriving them of their possessions in the E[ast] & W[est] Indies, would not bring this mad woman to reason.' 84 Yet, the gendered explanation, as clearly expressed by Charles Townshend, the impetuous Secretary of State for the Northern Department, during the negotiations of the League of Hanover against Spain and the Emperor [START_REF] George | Treaty of Alliance between[END_REF] , seems not as much valid as a description of her undertakings, but rather as a mental construct. Verbally invoked solidarity against an irrational woman failed to obscure the geopolitical objectives behind diplomatic discourse. Elisabeth's judgment was not any more or less detached of moral values: both France and Britain gradually oriented their diplomacy to gear up for confrontation with the Emperor and Spain in the late 1730s, factually unbinding the European system 86 . The Queen's soundness, determining her pseudo-Machiavellian attitude, can be judged by the effectiveness of her judgment in an arena where contingent elements triggered the respect or violation of legal principles. Against this background, the inaptness of a woman to show respect for treaty law can be seen as a form of framing. If law is a product of society, law between princes must be read within the codes of that very interaction between crowned heads. Positioning Elisabeth as unreliable is an implicit affirmation of the operation of binding norms between sovereigns. Moreover, the combination with assumptions of feminine behaviour affirmed the usefulness of legal discourse, fragile and optional as it might seem to a XXI st century reader, and its embedding in broader mental conceptions 87 . 86 F. DHONDT, Balance of Power, 325-380. 87 Cf. D. HEIRBAUT, A Tale of Two Legal Histories: Some Personal Reflection on the Methodology Legal History, in Reading Past Legal Texts, ed. D. Michalsen, Oslo, 2006, 94: 'For contextual legal historians the autonomy of law is anathema: law is anything but an isolated phenomenon, it is a product of a society that in its turn influences that same society.'

Elisabeth's cousins Francesco (+ 1727) and Antonio (+ 1731) ruled the duchies of Parma-Piacenza. They were both unable to produce surviving heirs.

The Medici link through her great-grandfather Duke Odoardo I of Parma-Piacenza (1616-1646), who married Margaretha de'Medici (1612-1679) in 1628. Margaretha was the second daughter of Grand-Duke Cosimo II de'Medici (1590-1621), the great-grandfather of the ultimate Grand-Duke of Tuscany, Gian Gastone. The latter's succession was in suspense for a very long period, from around 1718 to 1737, although he only replaced his father Cosimo III in 1723 and still ruled for fourteen years afterwards.

On the Peace of Utrecht, by far the best work remains L. BÉLY, Espions et ambassadeurs au temps de Louis XIV, Paris,

 19 In the eyes of late nineteenh-century French historiography: A. BAUDRILLART, Philippe V et la Cour de France, Paris, 1890, III; 4: 'Gouvernée par un prince de l'Église romaine, la France, comme au temps de Richelieu et de Mazarin, fait une fois de plus cause commune avec l'Europe protestante.' Note the contrast with Fleury's assurance to Horatio Walpole (British ambassador in Paris) in 1726: 'Engagments once plighted not only may but ought to be strictly performed with Protestants, & even with infidells & that the wisest, & most pious Princes in France have acted upon this principle' (Horatio Walpole to Charles du Bourgay, Paris, 12 July 1726, NA, SP, 78, 184, f. 52v°). This demonstrates once again how careful we should be applying convictional or religious schemes to the field of 18 th Century international relations.20 Renunciación jurada de Felipe Duque de Anjou como Rey de España a la Corona de Francia por el y todos sus Descendientes perpetuamente, a favor del Duque de Berri, y otros Principes de la Sangre de Francia, cadauno según su grado, con clausula de incompatibilidad entre los dos Coronas, de fuerte que jamás puedan ballarse unidos en una misma persona; Madrid, 5 November 1712 in front of the Cortes, CUD, VIII/1, CXXXVI, 310-312.

In reality, the Austrian commitment was far from sincere: Charles VI never specified which archduchess would marry don Carlos. To quote the British opposition newspaper The Craftsman: '[The chances of Don Carlos becoming

his intention to definitely abandon the throne by occupying the Regency for two years, was invalidated. [START_REF]Il ne faut pas que Votre Majesté s'arrête à des subtilités Théologiques, puisqu'il appartient au Conseil de sçavoir fondamentalement ce qu'il convient à Votre Majesté de faire en justice[END_REF] Either the whole of the renunciation, whereby Philip had abandoned his 'domination, possession et administration' 61 was null, or the document counted in all its aspects. [START_REF]pas & ne peut être Gouverneur, mais Roi & Seigneur naturel de cette Couronne, dont elle a obtenu par toute sorte de droits la domination & la propriété […] Votre Majesté est de droit Roi & Seigneur naturel de ces Etats, & que sans avoir égard à la diversité d'opinions Théologiques, Votre Majesté est obligée de rentrer dans le gouvernement de la Monarchie[END_REF] The Queen, encouraged by this success, saw a division in the theologians' camp and summoned her husband to ask the papal nuntio, Aldobrandini, for arbitration. 24 years earlier King Charles II had done the same concerning the validity of his Testament, allotting the whole Spanish composite monarchy to Philip of Anjou. [START_REF] Maquart | Le réseau français à la cour de Charles II d'Espagne: jeux diplomatiques de fin de règne[END_REF] Convinced by this analogical reasoning, Philip contacted the nuntio, who persuaded the theologians to issue a second, more docile, opinion. [START_REF]Consulte d'une assemblée de Théologiens sur le même sujet[END_REF] On 7 September 1724, the King issued a decree stating he had returned to rule, as natural lord and possessor of the crown. 65

Imperial succession law: from treaty to conquest (1718-1735)

Whereas one could argue that Elisabeth was acting in the interest of Spain in its horizontal relations with the other European powers (section 1), or when she Philip V's return to power (section 2), Elisabeth's wished concerning the succession in the Italian dominions of Parma and Piacenza placed her children in the middle of the game. The intertwining of dynastic and state interest is of course a commonplace. Advancing one's offspring or relatives contributed to the attainment of both personal and geopolitical ends. Spanish presence in the Mediterranean went back to the take-over by the Kingdom of Aragon of Naples and Sicily in the thirteenth century. The combination of local interest (keeping the Emperor at bay by balancing his power with Savoyard or Spanish presence) went together with a Spanish desire for a 'renovation' or 'Spanish Risorgimento'. [START_REF] Storrs | The Spanish Risorgimento in the Western Mediterranean and Italy 1707-1748[END_REF] The Peace of Utrecht had confirmed the situation brought about by eviction of the French and Spanish armies of Italy during the War of the Spanish Succession. [START_REF] Benedikt | Das Königreich Neapel unter Kaiser Karl VI[END_REF] English attempts to install Duke Victor Amadeus as a counterweight clashed with Imperial interests. Consequently, Victor Amadeus had to swap the (more prosperous) Kingdom of Sicily for that of Sardinia. The specific need for an extra player on the peninsula, which was also felt by the Pope in his position as a secular ruler in the Centre of Italy, was inscribed in article V of the Treaty of the Quadruple Alliance. 68 This legal document of paramount importance was a compromise between, on the one hand, the emergency to repress Spanish aggression on then Imperial Sardinia (Summer 1717) and Savoyard Sicily (Summer 1718), and, on the other hand, the middle-run need for