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"Masterpiece Cakeshop" and the distorting effects of standards of review in religious freedom cases

When does baking a cake become "forced participation in a religious ceremony?" The answer is that a cake -or a sign, or a photo, or a signature on an administrative form -can become almost anything it likes when religious freedom is at stake before the Supreme Court.

Since

Justice Scalia enunciated his controversial doctrine of hybrid rights in Employment Division v. Smith, litigants have found creative ways of reframing religious beliefs as forms of expression or association in order to avoid the almost certain failure of a straightforward free exercise claim. During the Court's 2017 Term, Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Commission offers a classic example of litigants trying to leverage the frequently "hybrid" nature of free exercise claims as a means of encouraging the Court to apply a strict scrutiny standard of review. This paper will use Masterpiece Cakeshop as a starting point to explore how varying forms of judicial scrutiny can exert a distorting effect on how litigants bring claims, and thus ultimately on how we engage in public discussions about religious freedom. Pure free exercise claims are difficult to win under the Smith standard, and strategies involving other rights -primarily speech -have arguably rendered the free exercise clause irrelevant. This parallels a similar phenomenon in the European Court of Human Rights, where the increasing reliance by the Court on the margin of appreciation doctrine has led to Article 9 claims being reframed as claims regarding other rights. The goal of the paper is to compare the U.S. and

European experiences in order to shed light on how standards of rights review can influence "hybrid" claims, and how inadvertently the attempt to instrumentalize the complex nature of religious practice can inhibit productive discussions of religious freedom.

Introduction

In 2012, Charlie Craig and David Mullins entered the Masterpiece Cakeshop to ask about ordering a custom wedding cake. The owner/baker, Jack Phillips, refused, citing his traditional Christian belief that marriage is a union between a man and a woman, and explaining that as a matter of conscience he would not bake a cake for a same-sex wedding.

Mullins and Craig filed a complaint with the Colorado Civil Rights Division citing Phillips' refusal to bake their cake as a violation of the Colorado Anti-Discrimination Act ("CADA"), which since 2008 includes refusal by any business engaged in sales to the public to provide its services on the basis of the sexual orientation of the customer.

The complaint set the stage for Masterpiece Cakeshop Ltd. v. Colorado Civil Rights Commission, 1 one of most anticipated Supreme Court cases of the 2017/2018 term, and has generated an enormous body of commentary and speculation in both the legal and mainstream press. The inordinate attention may be due in part to the reality-TV quality of a Supreme Court battle over a cake, but beyond that, the case has hit a nerve because it raises fundamental questions about the role of religion in public life and how conservative religious beliefs can be accommodated in rapidly changing society. When can religious beliefs take precedence over non-discrimination laws? What kinds of beliefs can trump laws that are designed to protect the rights of others? Should religious moral beliefs take precedence over other moral beliefs? Should courts even play a role in how society weighs these interests? Accelerating social change is increasingly putting religion -even mainstream religion -at odds with laws resulting from the democratic process, at a time when many fear that the legitimacy of democracy itself is being called into question. The facts of Masterpiece Cakeshop offered the Court a golden opportunity to face these questions. And yet, upon reading the court briefs and the final opinion issued in June, one might be surprised to discover that the truly burning questions raised by this case involved the nature of baking and associational implications of cakes. So how did bakers become "cake artists" who craft "temporary sculptures" 2 that express moral approval of the event at which they are served? Apart from avoiding the core issue of 1 584 U.S. ___ (2018). 2 Brief for the Petitioners, Masterpiece Cakeshop, available at https://www.supremecourt.gov/DocketPDF/16/16-111/21265/20171122130523511_Petitioners%20Reply%20Brief.pdf.

religion in public life, the arguments made in Masterpiece Cakeshop represent serious legal claims that, if they gain the imprimatur of the Supreme Court, would have far-reaching consequences for First Amendment jurisprudence. If baking a wedding cake is in fact a form of participation in a religious ceremony, then a profound religious liberty interest is at stake. And if a cake is in fact a meaning-laden artistic statement that, in the context of a wedding, constitutes the expression of a moral message by the baker who has created it, then the free speech precedents involving compelled expression will be significantly broadened and potentially lead to an unforeseeably long list of equal protection and other legislation rendered unenforceable. The legal positions behind the rhetoric, in other words, are both credible and consequential.

Moreover, they are positions that have acquired salience largely in response to strategic choices over which arguments might be likely to trigger the most advantageous standard of review. Strategic argumentation in constitutional cases is nothing new, but this paper argues that the disjointed palimpsest of law that governs religious freedom in the United States creates an environment in which such strategic argumentation ultimately distorts the public discourse surrounding free exercise issues, and that this is particularly true -and particularly problematic -in so-called "hybrid" cases where the harm being alleged involves religious liberty in the context of another fundamental right such as expression or association. Cases where religion is intersectional with other freedoms should be opportunities for exploring talking about the role of religion in public life. Instead, they are either quickly dismissed out of hand or are transformed into discussions about other rights. Those are also important discussions to have, but the result has been that serious legal discourse about religion as taken a back seat to other priorities. We are failing, in short, to address the connections between religion, freedom and identity, and we are doing so in large part because of pressures imposed by our current system of tiered review.

Part I of this paper will explore the legal backdrop of free expression cases in the US, highlighting the complexity of the jurisdictional landscape which can be utterly transformative of the nature of arguments available to a religious free exercise claimant. Part II will discuss in more detail how hybrid rights claims are dealt with in US courts, and why such claims have created such controversy. Part III will contrast the American approach to free exercise claims with that of the European Court of Human Rights, which has faced similar distortions of religious freedom claims into claims focusing on other rights but for different reasons and with different results. Part IV will compare the two approaches and conclude by reflecting upon what lessons US courts might learn from the European experience.

PART I: Masterpiece Cakeshop and Judicial Minefield of Free Exercise

To understand why a case about religious freedom became a debate over the expressive power of pastry, one must turn to the current state of religious freedom law and the standards of review that govern its adjudication.

The course of modern religious freedom law in the United States was set in 1963 with the Supreme Court's landmark decision in Sherbert v. Verner. 3 Prior to that case, claims regarding religious exemptions were determined by a simple rational basis test -so long as the law targeted action rather than belief itself, the states were free to limit religious practices that they deemed harmful so long as it did so through a general provision that did not target religion per se. Sherbert changed this by instituting a three-part test whose legacy continues to overshadow religious freedom cases to this day. In balancing the right of a claimant to an exemption from a law or regulation pursuant to his or her right to freely exercise his or her religion, the Court determined that it must answer three fundamental questions: i)

Would enforcement of the law in question substantially infringe upon the claimant's free exercise of his or her religious beliefs?

ii) Is there a compelling state interest in enforcing the law in the claimant's case that justifies the infringement of the claimant's right under the First Amendment?

iii) Is there any less intrusive alternative by which the government could protect this compelling state interest (in other words, is enforcement the least restrictive means by which the government could obtain its objective)?

The Court thus held that the government may limit religious freedom only in cases involving "the gravest abuses, endangering paramount interests."4 With this formulation, the Court gave its first clear explanation of what has come to be known as the "strict scrutiny" standard. 5

What followed was three decades of creative jurisprudence to circumvent strict scrutiny, a standard of review that, in the contexts of equal protection and free speech, has always proven to be extremely difficult for the state to overcome. To fully appreciate the rigidity of this system and the stakes involved, it is helpful to understand how multi-level rights review has developed in the United States. Multi-level or "tiered review" 6 evolved as a means of injecting some rigor and restraint into judicial weighing of interests in rights cases. It creates a "typology of infringements with different burdens of justification" 7 in which infringements are put into categories, and those categories determine the level of scrutiny to which the law in question will be subjected. The act of categorization usually predefines the outcome. As Kathleen Sullivan explains it:

"Categorization is the taxonomist's style -a job of classification and labelling. When categorical formulas operate, all the important work in litigation is done at the outset. Once the relevant right and mode of infringement have been described, the outcome follows, without any explicit judicial balancing of the claimed right against the government's justification for the infringement." 8

Various levels of scrutiny have evolved over the years largely out of Constitutional angst over the appropriate amount of discretion to be exercised by the judiciary. Following the Lochner period and the Constitutional crisis that arose surrounding President Franklin Delano Roosevelt's New Deal in the late 1930s, the Court was keenly aware of the need to rebuild its credibility and to be seen as trustworthy in exercising restraint on its own power. It therefore inaugurated a period of "extreme deference to other branches of government" that translated into a regime of "minimal scrutiny" and presumptive constitutionality of governmental action. 9 Subsequent courts quickly perceived that minimal scrutiny was problematic in cases involving fundamental rights and suspect classifications like race, so a more exacting category of "strict scrutiny" was devised for such cases, and various iterations of "intermediate" scrutiny soon followed. 10 With varying tiers of scrutiny, flexibility increased, but the categorical mindset of American rights adjudication remained. The levels of scrutiny 6 In American legal scholarship, tiered review is both contrasted with balancing and seen as a specific form of "categorical balancing" that can be contrasted with more free-form "ad hoc balancing." This protean use of the term balancing causes no end of confusion for European legal thinkers who often are tempted to confuse it with European proportionality. While there are superficial similarities, US balancing works very differently from proportionality; in its "categorical" form, U.S. balancing is not a straightforward balancing of interests in the colloquial sense of the term. This paper will thus refer to tiered review in reference to the American system of varying levels of scrutiny to be triggered under defined circumstances in first amendment and equal protection cases, among others, in contrast with a more generalized sense of "balancing" as a weighing of rights claims against countervailing government interests. 7 act at pivot points that will determine the result in most cases, and as such they act as categories rather than as guides for judges. Minimal scrutiny and strict scrutiny were both reactions to a problematic situation that threatened the legitimacy of the judiciary. Each was defined specifically in contrast to, and in some sense as a rectification of, the other. As a result, these contrasting standards of review create a false dilemma for judicial analysis of a case involving two options on either side of an imaginary line. Once that line has been crossed, the judge is in another country.

Such an approach has a number of advantages. As can be seen in free speech cases and equal protection cases, tiered-review can be very rights-protective -strict scrutiny creates a very significant hurdle once it is triggered, and acts as a thumb on the scales of justice in situations where individual rights could otherwise be too easily disregarded. Tiered review is seen as especially effective in helping courts detect impermissible motives for government action. Moreover, it offers a structure that -at least superficially -imposes a degree of accountability on judges as they attempt to balance the exercise of fundamental rights against those of others or against other important government objectives. Without such a structure, judges would be more liable to simply impose their own moral or ideological preferences on cases in order to produce outcomes they favor. The system, however, is not without its detractors. Both Justices Marshall and Stevens opined that tiered review should be abandoned and a more flexible regime of balancing be used in its place. Marshall in particular criticized the system as "deflecting the focus of inquiry toward abstractions (the tiers of scrutiny) that have little to do with the specific merits of the case." 11 In practice, however, judges managed to find ways to make strict scrutiny far less strict in religious freedom cases, but to do so they had to craft justifications that may strike a cynical observer as disingenuous. Sometimes courts concluded that the burdens in question were not substantial, despite the fact that the claimants clearly believed them to be and thus avoided the dreaded compelling government interest test. 12 In other cases they used the difficulty of precisely defining religion to conclude that a given belief or practice was not religion for First Amendment purposes. When courts did face the compelling government interest test, they tended to appeal to the specific context of the case in order to claim either that strict scrutiny did not apply in such contexts or that the government's interest was indeed compelling enough to justify the infringement. The result was an increasingly incoherent body of jurisprudence on religious freedom that offered little certainty to claimants or to legislators. something stricter than that which developed in the wake of Sherbert. But this is only the beginning of the inquiry any claimant must make in order to determine their legal strategy. In a RFRA-governed case, the claimant has less to worry about -once she is able to demonstrate that a substantial burden has been placed upon her freedom to act in a way motivated by her religion, the burden shifts onto the government to show that the law in question was the least restrictive means to accomplish a compelling government interest. Victory for the claimant is not a foregone conclusion, but by and large once a law is being viewed through RFRA's mandated heightened scrutiny the government faces an uphill battle in order to resist granting an exemption. For cases arising under state law, courts must consider the free exercise provisions of the state constitution and any "mini-RFRA" requirements; in the absence of stricter state protections, the particular iteration of the rational basis test enunciated in Smith still applies.

In cases governed by Smith, claimants need to pay close attention to their legal strategy if they hope to have any chance of avoiding inevitable defeat under rational basis review. Smith suggested three situations in which heightened scrutiny would still apply to a free exercise claim: laws that are not neutral, laws that are not generally applicable, and laws involving "hybrid situations" 19 that implicate free exercise of religion in conjunction with another constitutional right such as free speech, parental rights, or (possibly) freedom of association.

A "neutral" law would be an "across-the-board criminal prohibition" 20 (such as the criminalization of peyote at issue in Smith) as opposed to a regulation of behavior only when it is religiously motivated or otherwise a manifestation of religious belief. 21 It is rare for a legislature to brazenly pass a law targeting a specific religion overtly, but courts will look to the legislative history and surrounding debate in order to understand any hidden but material bias in the law.

For example, in Church of the Lukumi Babalu Aye, Inc. v. Hialeah, the Supreme Court determined from the legislative debates that the City of Hialeah ordinances against animal sacrifice were "gerrymandered with care" to apply to one particular religion. 22 Nevertheless, in most cases the neutrality requirement is relatively easy to meet, as it is a requirement for formal neutrality rather than substantive neutrality. 23 A law may inadvertently impose more of a burden on some religions than on others, but if the legislators or a court display some kind of animus that might have motivated the measure, neutrality will be an issue. Masterpiece Cakeshop won its case precisely because of language used by a judge in the lower court that, in the Supreme Court's opinion, was evidence of anti-Christian bias.

The second requirement is general applicability. A law can be neutral on its face and yet not be generally applicable if it "in a selective manner impose[s] burdens only on conduct motivated by religious belief." General applicability can be seen in terms of the underinclusivity of the law with respect to the interests it is purported to advance. To carve out exemptions for other concerns while only prohibiting the behavior when undertaken for a religious purpose, violates the principle of general applicability. While "[a]ll laws are selective," Justice Kennedy explains, "categories of selection are of paramount concern when a law has the incidental effect of burdening religious practice. 24 The requirement asserts a kind of "most-favored-nation" status for religion -religious reasons for being exempted from a law must be treated just as favorably as non-religious reasons. 25 For example, a requirement that police be clean-shaven is not generally applicable if police are exempted for health reasons but not for religious reasons. This distinction turns what was a liberty rule -i.e. freedom of religion -into an equality-based rule defending religious exemptions as worthy of treatment at least equal to that of secular ones. 26 This shift provides an interesting and potentially powerful strategy for free exercise litigants in cases that risk being subjected to rational basis review under Smith. As Eugene Volokh points out, most laws contain certain exemptions for a variety of very sensible reasons. 27 Does this imply that all religious exemptions must trigger strict scrutiny? If so, then Scalia's general applicability exemption would swallow the rule and virtually all claims for religious exemptions would be subject to strict scrutiny. The answer to this dilemma is beyond the scope of this paper, but for now the interesting point is that following Smith the notion of general applicability has taken on strategic importance for religious freedom claimants, who have much to gain by finding all manner of secular exemptions to rules that collaterally burden religious freedom.

The third strategy for claimants hoping to trigger strict scrutiny in cases governed by

Smith is to make a hybrid rights claim. Hybrid situations are those that implicate not only free exercise, but another fundamental right such as speech, association or parental rights. The Court was not very precise concerning when the implication of other rights amounted to a 24 Lukumi, supra note 22, at 542. 25 free-exercise claim on its own faced rational basis scrutiny, whereas the same case under federal law would have benefitted from heightened scrutiny under RFRA. Phillips' lawyers therefore needed to consider a range of strategies to try to shift the argument onto the friendlier ground of heightened scrutiny under one of the exceptions in Smith or squarely under the free speech clause of the First Amendment. The progression of arguments as the case worked its way up to the Supreme Court is instructive. At the appeals court level, Phillips lawyers put forward a range of arguments. With regard to CADA, they claimed there was no violation because discriminating against same-sex marriage is not discriminating "because of" sexual orientation (both because they did not discriminate against homosexual customers, just gay weddings, and, somewhat improbably, because same-sex marriage does not always involve same-sex couples). As a free speech argument, they claimed that forcing Phillips to bake the cake would constitute compelled expression because wedding cakes involve symbolic speech. Regarding free exercise, they claimed that strict scrutiny applied because the finding of a CADA violation was neither neutral nor generally applicable, and because their claim is a hybrid free exercise and free speech claim.

By the time the case reached the Supreme Court, however, the claims were narrowed down and refocused. In fact, although the case was touted as a battle between conservative Christianity and gay rights, religion almost entirely disappeared as an argument; less than four pages of the 26-page Brief for the Petitioners discussed the free exercise clause at all; the rest of the Brief focused on the alleged free speech aspects of the case. Even where the free exercise claim is discussed, the argument is restricted to the neutrality and general applicability requirements. The hybrid rights claim has been dropped entirely; the word "hybrid" does not appear in the Petition, the Brief, the Oral Arguments or the decision. Thus, by the time the case arrived at the Supreme Court, the issue fundamentally at stake -how a combination of religion and expression issues put Phillips in a particularly difficult situation in complying with CADA, arguably making him publicly complicit in accommodating something he felt was against the dictates of his faith -had been eclipsed by free speech arguments. The one tool that the Court had crafted to address the idea that these various rights may acquire additional importance when viewed intersectionally was completely abandoned, and the case became a freedom of speech and expressive association case.

Moreover, it was far from obvious that the free speech argument would be winner. The appeals court had dismissed the hybrid claim not because the religious freedom element was weak, but rather because it had just ruled against the free speech claim. Without the free speech component, the court reasoned, the free exercise claim stood alone and therefore did not qualify for heightened scrutiny under Smith's hybrid exception. In other words, at the appeals court level, the free exercise component of the hybrid rights argument was never really addressed. But if the Petitioner still considered the free speech claim worth arguing on appeal, why abandon the free exercise element that might be able to hitch a ride should it be successful? In addition, in the event of a free speech ruling in Masterpiece Cakeshop's favor the Supreme Court would face the prospect of permitting discrimination against same-sex couples on general principle so long as there is expressive content in the product or service at issue -a ruling the Court would want to avoid making if possible in the interest of judicial restraint. And from a normative point of view, Phillips' faith is of prime importance in the case; indeed, it is hard to imagine the case getting very far had it involved an atheist baker who simply objected to same-sex marriage based on political or other personal beliefs. What seems at issue here is that Phillips sincerely believes that same-sex marriage is wrong in the eyes of God, and that as someone who has dedicated his life to serving God he should not have to be implicated in a same-sex marriage. In other words, it feels more like a complicity case than a free speech case. But a complicity case on its own would not require heightened scrutiny under Smith. A hybrid rights claim would have captured the idea that what is at stake is religion, but that part of the issue is that Phillips does not want to be associated, personally or professionally, with a ceremony that he feels insults God. There is a kind of synergy between the two rights -the issue is religion as it intersects with expression and associationthat seems to make hybrid rights an appropriate strategy. Why was it abandoned?

The answer to that lies in both the controversial nature of the hybrid rights doctrine and the exigencies of tiered-review. The hybrid rights doctrine's approach -that of aggregating multiple rights -does not fit comfortably into American legal thinking. If a plaintiff makes allegations that a particular act is both a tort and a breach of contract, for example, each claim will be analyzed individually -if neither quite crosses the threshold of counting as a tort or a material breach of contract, the plaintiff cannot strengthen her case by claiming that they somehow together add up to a claim. The hybrid rights doctrine is a rare exception to that rule, and has been reviled ever since Scalia enunciated it in Smith, not least by his fellow justices. Justice Souter, most famously, deconstructed Scalia's logic only three years after Smith, arguing that the hybrid theory is "untenable." He explains that it would not make sense no matter which interpretation one applies:

If a hybrid claim is simply one in which another constitutional right is implicated, then the hybrid exception would probably be so vast as to swallow the Smith rule …. But if a hybrid claim is one in which a litigant would actually obtain an exemption ..

. under another constitutional provision, then there would have been no reason for the Court in what

Smith calls the hybrid cases to have mentioned the Free Exercise Clause at all. 32 Other judges and commentators have made similar criticisms. In fact, several circuits simply refuse to recognize the exception; the Second and Third Circuits have argued that the exception is dicta since it was not essential to the case at hand, but rather was used to justify distinguishing cases that did not fit the ruling but that the Court did not want to overrule. The Sixth Circuit has gone even farther, condemning hybrid rights as "completely illogical." 33 It is worth noting that not all circuit courts have totally abandoned the hybrid rights exception. The DC Circuit has adopted an approach in line with Souter's second theoretical interpretation, i.e.

that for a hybrid claim to merit strict scrutiny both the free exercise claim and the other 32 Lukumi, supra note 23, at 567. 33 Kissinger v. Board of Trustees of Ohio State University College Veterinary Medicine 5 F.3d 177 (6 th Circuit), sec. 19 (1993).

Constitutional claim must have been independently viable. This approach, however, essentially renders the Free Exercise Clause redundant. The Tenth Circuit, on the other hand, developed a controversial but more creative approach in Swanson v. Guthrie Independent School District No. I-L when it asserted that "Whatever the Smith hybrid-rights theory may ultimately mean, we believe that it at least requires a colorable showing of infringement of recognized and specific constitutional rights." 34 The Ninth Circuit has adopted this approach as well. 35 Other circuits and courts have taken different variations on this approach that some commentators have called "cabining." 36 These approaches recognize that free exercise can in some contexts receive a higher degree of scrutiny when coupled with other rights, but limit the application of strict scrutiny to cases that very closely resemble facts of the cases cited in Smith. The First Circuit began with an "independent viability" approach, but in a subsequent case nuanced that opinion to suggest a cabining approach. These cases suggest that many lower courts see some merit in the idea that free exercise concerns can be augmented in the presence of free speech or parental rights infringements. They also suggest that the hybrid rights doctrine does not offer adequate guidance on what do to about it.

Academic evaluations have been less kind, often sharing the Ninth Circuit's skepticism concerning the sincerity of the Smith Court's reasoning. This skepticism arises from a sense widely shared among critics of the Smith decision that Scalia used his reference to hybrid situations as a way of skirting precedents that he did not want to overturn but which stood in the way of finding against Smith. Michael McConnell expresses it bluntly, asserting that "the Smith Court's notion of 'hybrid' claims was not intended to be taken seriously." 37 James Donovan mocks hybrid rights as a "convenient discovery" of the Court. 38 Others, agreeing with the Second and Third Circuits, point to the fact that the hybrid rights doctrine did not in the end effect the decision in Smith and that it is therefore dicta. Eric J. Neal bluntly asserts that "[a]s dicta, the hybrid rights language has never been binding on any court, while the 'neutral, generally applicable' language is binding on all federal courts." 39 Another common criticism is to suggest that the idea of hybrid rights is illogical because two failing claims cannot add up to a successful one. Neal, addressing the issue in the context of Thomas v. 34 Anchorage Equal Rights Commission, 40 argue that "three losers do not make a winner: there is no such thing as a hybrid right." 41 As the DC Circuit noted with more than a dash of contempt, "in law as in mathematics zero plus zero equals zero." 42 In short, the hybrid rights exception is seen as a losing argument. As a result, any party hoping to make a free exercise claim in the face of a neutral law of general applicability is going to face the rational basis test rather than the compelling interest test. And he is almost certain to lose. Thus, in order to defend free exercise under such circumstances, claimants need to focus on expressive content in order to shift the case away from religion and toward free speech, where all the advantages of heightened scrutiny await. The result is that in Masterpiece Cakeshop, in spite of the somewhat ironic fact that it was decided on the Smith free exercise exception of non-neutrality, the Court entirely avoided any substantive discussion of arguably the most important legal issue that brought the case to the Supreme Court in the first place. For purposes of Constitutional law and religious freedom, the case was in the end a long, expensive exercise judicial avoidance.

Other cases where hybrid-like issues were involved have encountered similar distortions and have rarely led to victory for the plaintiff. Christian Legal Society v. Martinez, 43 for example, involved campus rules at University of California at Hastings that required student organizations to accept membership from all comers regardless of whether or not their beliefs corresponded with the avowed ideology or mission of the organization. CLS wished to limit its membership to professed Christians and as a result had their application for status as a Registered Student Organization rejected. As in Masterpiece Cakeshop, the case would appear on its face to be a religious freedom case as well as an expressive association case, yet the 59 page Brief for the Petitioner devotes approximately one page to free exercise, including the hybrid nature of harm to religious liberty. 44 A more recent case, NIFLA v. Becerra, 45 concerned whether the State of California could require a religiously-affiliated pregnancy counselling clinic to post a notice advising their clients of the availability of publically funded free or low-cost family planning clinics that offer, inter alia, abortion. The free exercise component of the case was dismissed in the lower court, and in the Supreme Court the case was decided entirely on free speech issues; the words "religion" or "religious" do not appear even once in the opinion of the Court. In fact, the rare hybrid cases that have been successful

have usually involved companion claims that would have won on their own. 46 While this makes sense from a pure legal strategy point of view -since Smith made free exercise alone a losing argument, lawyers and courts focus on other aspects of the case -it demonstrates how the quest for a promising standard of review has undermined the 

PART III: Proportionality in the European Court of Human Rights

Justice Marshall, in his criticism of tiered review, advocated for a more refined "sliding scale" system rather than a series of two or three rigid categories. It is unclear what this would look like, but in order to appreciate the challenge of capturing the advantages of the concept of hybrid rights without falling into incoherence, it is useful to look at the experience of implementing the European Convention on Human Rights (the "Convention") 47 . The European Court of Human Rights ("ECtHR") employs a version of proportionality analysis, a system of balancing that originated in Germany but has since become the constitutional standard in most jurisdictions around the world. 48 Typically, the process can be described as a four-part test, looking at whether the measure has a legitimate aim, is suitable to achieving its goals, is necessary in order to achieve those goals, and is proportionate in balancing the interests involved.

This basic pattern is nuanced in different ways by different courts. As applied in Article 9 cases,49 proportionality analysis is triggered once the court determines that the issue at hand falls within one of the Convention's provisions and that the interference with the right was authorized or prescribed by law. This responds to the content of the first paragraph of the article, which defines the infringement of a right. The next step involves determining whether the second paragraph of the article -the limitation clauses -applies. First, the court must evaluate whether the government is pursuing a legitimate aim with the measure in question.

This allows the court to root out inappropriate government motives or instances of a government acting beyond its legitimate power. Second, is the measure "necessary in a democratic society in the interests of public safety, for the protection of public order, health or morals, or for the protection of the rights and freedoms of others." 50 Thus not only do the aims have to be legitimate, but they must also serve a limited range of government interests.

To be "necessary" implies that the government is fulfilling a "pressing social need," and thus must be more than simply useful or beneficial. The government's justification for using a specific measure for a specific need must be "relevant and sufficient." In other words, there must be a demonstrable fit between the means and the ends, and the measure must be capable of accomplishing that end. In addition to being well justified, the government action must be proportionate to the aim. This is where the main focus of balancing rights and state interests takes place. What is at stake here is whether "the act represent[s] a net gain, when the reduction in enjoyment of rights is weighed against the level of realization of the aim." 51 Moreover, the court must weigh these issues in a context unknown to US rights discourse -it must not only balance the issues at stake, but do so with appropriate regard for the subsidiarity principle underlying the Convention. The Convention is not a constitution; it is a treaty, and as such, it is essential that appropriate regard be given to rights of states to make their own judgements in light of their own particular histories and cultures. This has given rise to the "margin of appreciation" doctrine, which requires the court to give states certain latitude in decision-making. The degree of deference to local decision making varies depending on the right in question and the legal context of the government measure at issue. Thus, in practice, judges are weighing not only competing values, but doing so in a multicultural context in which they must factor in some appropriate level of deference to the cultural context of the state, all the while having "regard to what is at stake, namely the need to protect the rights and freedoms of others, to preserve public order and to secure civil peace and true religious pluralism, which is vital to the survival of a democratic society…" 52 Proportionality analysis had generated both praise and criticism in academic circles.

Scholarly debate over proportionality concerns not only the strengths and weaknesses of the approach, but even the core nature of the balancing actually required. Critics understandably point out the inherent subjectivity of asking judges to weigh different rights, and focus in particular on the problem of comparing incommensurable values. This criticism will be familiar to US jurists, and was famously captured by Justice Scalia's scathing remark, who noted that comparing constitutional values was like asking whether "a particular line is longer than a particular rock is heavy." 53 Judgements under proportionality, particularly in the ECtHR, have been criticized as opaque and often guilty of reducing a complex set of conflicts to one or two key considerations. 54 Moreover, there are many versions of proportionality, and academic debates on its virtues and demerits are often at odds over what is actually being compared or balanced in any given application of proportionality analysis. Is it a quantitative weighing of values, what Urbina calls the "maximization account of proportionality?" 55 Or is it a more free-form weighing of relative importance in order to find the "best" result? Given that the tradition of the ECtHR is to write somewhat cursory opinions (at least in comparison with the hefty and detailed opinions issued by the US Supreme Court), it is difficult to pierce the veil of judicial discretion and understand exactly how this final weighing of values is achieved. It is not difficult for more cynical observers to conclude that, once beyond a certain point in the decision-making process, judges are simply applying their own subjective feelings about the case. The margin of appreciation only adds to this opacity, acting as a kind of flexible sliding scale version of tiered review that can increase or decrease the level of scrutiny depending on the right in question and the specific details of the case. The advantages of the system are obvious. Whatever mechanistic or categorical steps might have guided the decision-making process up until that point, the proportionality phase allows judges to take account of the often-complex particularities of a given case, and to factor in extenuating circumstances that more rigid procedural approaches tend to ignore. It makes a space for an old-fashioned notion of justice that offers compassion and flexibility in the truly hard cases where deontological rule-making can lead to results that most people would agree seem wrong. It makes the decision-making process more human.

Proportionality is not "triggered" by crossing a categorical threshold as strict scrutiny is in the US, but rather is the standard operating procedure in ECtHR rights cases. An example of the procedure at work may be seen in SAS v. France. 56 This case regarded what became known as the "veil ban" in France, a law forbidding the covering of the face in public (with certain exceptions such as motorcycle helmets while driving, public festivities such as Carnival, and a few other carve-outs that limited its application almost exclusively to Muslim women wearing the niqab). The law was challenged immediately and directly in the ECtHR.

The judgement offers a lengthy review of the jurisdictional issues, the legislative history, and the arguments presented by both sides in the case; it then approaches the threshold question of the existence of an interference with a right protected by the Convention and a legitimate aim.

Finally, the court turns to the main proportionality phase regarding the measure's necessity in a democratic society. After a recitation of the legal principles involved and how they have been applied in other cases to determine necessity, the court applies its principles to the veil ban, focusing individually on the interests of public safety and protection of the rights and freedoms of others. It dismissed the public safety concern, arguing that the government had not provided convincing evidence that the measure was truly necessary to avoid a threat to the safety of persons or property. It then explores the idea of rights and freedoms of others, and accepts in principle the government's argument that concealing the face is "incompatible with the fundamental requirements of 'living together' in French society." 57 Finally, the court asks whether the measure was proportionate to that aim.

For critics of judicial encroachments on legislative functions, this final free-form balancing stage makes for sober reading. The Grand Chamber begins by weighing the points in favor of the applicants, citing government-provided data on how many women in France actually wear the veil and observing that it "seems excessive" to impose on these women the burden of choosing between the law and the dictates of their conscience for such a limited problem. It takes note of the consensus of the human rights community against veil bans and the negative reaction of much of the Muslim community. It reflects upon the fact that a number of Islamophobic comments were made during the legislative debates. Then it reviews the strengths of the government's case for the ban, finding it "of some significance" that the text is facially neutral in not specifically targeting religious dress. 58 It notes with approval that the fine imposed is small and that the goal of protecting "a principle of interaction between individuals, which in [the government's] view is essential for the expression not only of pluralism, but also of tolerance and broadmindedness without which there is no democratic society" is essentially enacting "a choice of society." 59 It then invokes the ECtHR traditional deference to the democratic process of states and the wide margin of appreciation granted in cases concerning the relationship between the State and religion. Noting that there is no European consensus on the issue, the decision holds that there is no violation of Articles 8 and 9 because the ban is a proportionate means of achieving the government's aim of preserving the conditions of "living together" and therefore necessary in a democratic society in the interest of protecting the rights and freedoms of others.

Despite the fact that proportionality review allows judges to review the national legislative process for any unfairness and to rebalance the interests in light of all the facts, theoretically free of local biases or political pressures, the ECtHR often proves less rights-protective than one might expect or hope for in religion cases. SAS v. France was broadly condemned by the human rights community and by many jurists for blithely underestimating the harm done to the women in question, for being insufficiently rigorous in its consideration of the Islamophobic background to the law, and for being quite simply an affront the very notion of religious liberty in a pluralist society. 60 In fact, the case is the perfect example of why so many religion-related cases in the ECtHR avoid relying on Article 9 and instead focus on other rights under the Convention. The reason for this, however, is less a secular hostility to religion within the court than a natural, if at times regrettable, result of the margin of appreciation doctrine. It is not the court's job to re-litigate policy disputes, but rather to police a certain boundary beyond which states are deemed to have forfeited their sovereignty in the name of rights principles shared, at least in theory, by all the signatories to the Convention.

States are naturally jealous of their sovereignty, and a supranational court must tread carefully and allow some latitude where deeply cultural issues come into play. In religious freedom cases, the ECtHR typically offers a wide margin of appreciation. When deemed to be wide, as in SAS, the margin of appreciation can be dispositive in cases, and in that sense a wide margin 58 The law exempts almost every plausible face covering except for the niqab in a way that make it a prime example of the importance of the "general applicability" requirement in US law. 59 S.A.S. v. France, supra note 56, at § 153. 60 See, e.g., Saïla Ouald Chaib and Lourdes Peroni, S.A.S. v. France: Missed Opportunity to Do Full Justice to Women Wearing a Face Veil, available at https://strasbourgobservers.com/2014/07/03/s-a-s-v-france-missedopportunity-to-do-full-justice-to-women-wearing-a-face-veil/ can act somewhat like American rational basis review. 61 This arguably has made religious freedom the sacrificial lamb on the altar of public opinion and fear of discord and resistance to European institutions in an age of immigration, multiculturalism, and especially the growing presence of Islam in Europe.

In addition to demonstrating the strengths and weaknesses of proportionality, SAS v.

France also offers a glimpse at how the ECtHR approaches hybrid situations. In the court's jurisprudence and other commentary there is very little discussion of the need for any kind of hybrid rights doctrine in Europe, and usually in cases involving claims under multiple articles the ECtHR will either consider each claim separately or focus only on the right they consider dispositive in the case. Yet hybrid-like thinking has played a role in the court's decisionmaking. The concept exists most obviously in the context of Article 14 claims. Article 14 requires that governments protect full access to the other rights under the convention without discrimination on a non-exclusive list of grounds -race, sex, nationality, etc. It is a right that can exist only in connection with another right, and thus any Article 14 claim must be made and evaluated only when taken together with a claim under another article. 62 Article 14 claims are naturally hybrid claims, since what it being alleged is that a person's right to manifest religious belief is not only being violated, but is being denied in a discriminatory manner.

There are also examples of hybrid-like thinking at work in situations not involving Article 14, where the ECtHR has interpreted a right "in light of" another right. Such thinking is particularly evidenced in cases where both individual and group rights are implicated and thus raise right of association issues in addition to religious freedom concerns. 63 In Jehovah's Witnesses of Moscow v. Russia, the ECtHR looked at Russia's refusal to re-register the Jehovah's Witnesses as a religious organization as a violation of two separate rights working in tandem. The court determined that the refusal "amounted to an interference with the applicants' rights under Article 9 of the Convention interpreted in the light of Article 11." 64 The judgment explains that:

Since religious communities traditionally exist in the form of organized structures, Article 9 must be interpreted in the light of Article 11 of the Convention, which safeguards associative life against unjustified State interference. Seen in that perspective, the right of believers to freedom of religion, which includes the right to manifest one's religion in community 61 Jennifer M. Westerfield, Behind the Veil: An American Legal Perspective on the European Headscarf Debate, 54 Am. J. Comp. L. 637, 674 (2006). 63 It is worth noting that the right of association was one of companion rights explicitly referred to in Smith when discussing where hybrid concerns might trigger strict scrutiny. 64 with others, encompasses the expectation that believers will be allowed to associate freely, without arbitrary State intervention.

In other words, the transgression is not simply against religious freedom, but a particular aspect of that freedom that in this judgement takes on an identity of its own -a hybrid right.

The wording of the rest of the judgement is consistent in pairing religious freedom and freedom of association, and in referring to "Article 9 interpreted in the light of Article 11." 65 Other cases have used similar formulations, but the court's judgments are maddeningly vague concerning the nature of the alchemical process by which two rights are merged into a unique hybrid. In the SAS decision itself, the court examines the Article 8 and Article 9 claims together, recognizing that the interference is relevant to both articles and involve largely the same analysis. It does not, however, seem to accord any more weight to the claim as a result, even in the final proportionality phase. Thus, while proportionality logically provides a framework within which the concept of hybrid rights might be implemented, if only as an analytical tool in evaluating the harm done, the court has not used that opportunity in a clearly defined way. Whether the court does not believe that multiple forms of harm affect the government's duty of care in the balancing process, or whether it has simply been opaque in its balancing and judgement-writing is unclear. This in itself is indicative of both the strength and weakness of balancing generally -it increases the ECtHR's flexibility, but at the same time can reduce its accountability.

PART IV: Creating a space for hybrid concepts

In spite of its problematic nature, rights aggregation exists in various forms across jurisdictions because it serves an important function. Once one moves beyond facile "mathematical" arguments about how to add rights together, it is clear that at times normative rights aggregation is necessary in order to fully appreciate the gravity of the harm done.

Treating claims individually without any evaluation of how they might combine is a convenient tool of adjudication, but relevant moral information is inevitably sacrificed in the process. 66 The uncontroversial Smith requirement of neutrality captures some of this concern; it implicitly acknowledges that to be deprived of one's religious freedom deliberately, in a targeted manner, merits a higher level of scrutiny. Discriminatory intent aggravates the nature 65 Id. at § 99. 66 of the harm, so on some level the neutrality requirement folds an equal protection component into the free exercise analysis. [START_REF]From decoding language to understanding gestures, the mind distils meaning from our social environment…. An intended harm has a very different meaning from an accidental harm[END_REF] But the augmented nature of the harm does not always seem relevant. As critics of hybrid rights point out, it is unclear why a constitutionally insignificant limitation on free exercise should be transformed into an actionable violation simply because it happened to involve speech -religious free exercise almost always involves some form of expression. For this reason, some commentators have distinguished between hybrid rights, where "two losers add up to a winner," and "intersectional rights." The concept of intersectional rights captures situations where "constitutional provisions are read to inform and bolster one another." [START_REF] Abrams | Cumulative Constitutional Rights[END_REF] Several cases in the U.S. in recent years have employed intersectional analysis. In Obergefell v. Hodges, for example, Justice Kennedy explains that the "Due Process Clause and the Equal Protection Clause are connected in a profound way" and can "converge in the identification and definition of the right." 69 In Griswold v.

Connecticut the Supreme Court created a right to privacy by asserting that "specific guarantees in the Bill of Rights have penumbras, formed by emanations from those guarantees that help give them life and substance." 70 It argued that a "zone of privacy" was created by several guarantees including the First, Third, Fourth, Fifth and Ninth Amendments. These cases demonstrate that intersectional thinking is not foreign to U.S. Constitutional practice, but it is also worth noting that both cases were highly controversial in part because of the intersectional analysis. What these cases capture, however, is that rights do not exist in a vacuum. They suggest that courts can take a transactional approach to evaluating harm, rather than conducting analysis amendment by amendment, and demonstrate how the multiple provisions of the Bill of Rights can work together under certain conditions. [START_REF] David | For an insightful discussion of this approach to rights adjudication more generally[END_REF] These rights, in other words, must sometimes be considered "in light of" each other if they overlap in a way that is mutually reinforcing. Such an approach can help courts better evaluate the harm involved and the appropriateness of remedies. The hybrid rights doctrine as formulated by Scalia, however, fails to accomplish this for two reasons. First, it is additive without regard to the nature of the interaction of the rights in question, which undermines the logic of why multiple rights implicated in the same transaction would somehow add up to more than their individual components. But even if courts were to interpret the hybrid rights doctrine intersectionally, it would fail because rather than initiate a genuine analysis and balancing process, it instead functions as a trigger to strict scrutiny. As we have seen, the US tiered review approach to free exercise places enormous importance on the threshold inquiry of whether the law in question is neutral and whether a hybrid right is involved. While there is some discretion to be exercised by the judge, the flexibility in the process is restricted to the threshold inquiry of whether or not there has been a substantial burden to religious freedom. If a substantial burden is found, strict scrutiny is triggered and the locus of the analysis shifts onto the substantiality of the burden and the availability of less restrictive means. As Kathleen Sullivan explains:

"The Court ties itself to the twin masts of "strict scrutiny" and "rationality review" precisely in order to resist the siren song of the sliding scale… The key move in litigation under a two-tier system is steering the case onto the preferred track. The genius of this tracking device is that outcomes can be determined at the threshold without the need for messy balancing." 72 But "messy balancing" is precisely what is needed in understanding the intersectional relationships of rights. Hybrid situations involving religion intersecting with other rights requires a more fluid and holistic conception of rights, their values and the scope for their limitation. Rather than simply redescribing claims in order to bump the case to a new level of analysis, the evaluation of the interaction and interdependence of the rights in question should be part of a holistic analysis which includes balancing the combined effect of those rights against the other interests at stake. Tiered review gets in the way of this. The mere acknowledgment of a hybrid situation triggers a "balancing test" that acts as a neardispositive categorical analysis. Once the court has acknowledged a companion claim, the relevance of the precise relationship between the hybrid rights vanishes, and the burden shifts to the government to demonstrate a compelling state interest. The opportunity for a discussion of how related the rights are, in what way they are related, and how important that relationship is in establishing a heightened need to protect the claimant's liberty interest vanishes behind the rhetoric of characterizing the companion claim. Thus, it is no wonder that the aggregate nature of some free exercise claims can so easily evaporate as it did in Masterpiece Cakeshop. Tiered review shifted the locus of the argument away from a discussion of how to balance religious freedom with the needs of equal protection and instead focused on the expressive qualities of rainbow frosting. Jack Phillips had to fit a messy set of facts into a predefined set of categories which have unreasonably high consequences; as a result, bakers became artists, cakes morphed into sculptures, and providing services for a civil wedding came to entail the personal endorsement of the sanctity of same sex unions. But more than that, an opportunity to clarify how religious beliefs should interact with other fundamental public values was lost.

Europe's more flexible treatment of intersectional rights through proportionality analysis offers a model which can help avoid this kind of problem, even if in practice Article 9 cases still seem the poor cousin of fundamental rights claims. By permitting the court's analysis to remain focused on the adequacy of the justifications for the interference and on balancing the competing interests, proportionality offers the ECtHR the opportunity to see rights in context, in light of the other rights they intersect with, and to better explore how religion and other values may best be accommodated. And while that does not necessarily lead to better results, it does produce a healthier conversation. U.S. courts would do well to take that into account as they continue to struggle with the legacy of Smith and craft future approaches to coming conflicts over religious liberty.

  judiciary's ability to have nuanced, adult conversations about how religion intersects with other rights. With the hybrid rights doctrine being essentially a dead letter, and mere rational basis review offering almost no hope for success for claimants, there is little scope for constructive engagement with balancing the needs of religious believers with divisive issues like equal protection laws and same-sex marriage. The discussion about the role of religion in society becomes a strategic, and at times almost absurd, battle over concepts and categories, just as Justice Marshall warned.
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