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caMOCTiliHE HEMaiHOBE MpaBO, TaK i CKIAJIOBUM EJIEMEHTOM IHIITHX
BHJIB Cy0’€KTHBHHUX KOPIOPATHBHUX IPAB.

10. M. XKopHoky#i 3a3Ha4ae, IO MPaBO yYaCHUKA HA IHPOPMAIIIFO
PO JisTBHICTH TOCIIOAAPCHKOT0 TOBAPUCTBA — MPaBo BimHOCcHE. [[poMy
MpaBy KOPECIOHIYETHCS OOOB’SA30K KOpIopaimii — TroCmoaapchKOro
TOBapHCTBA — HAJIATH BiANOBIAHY iH(pOpMaIito [2, c. 18].

[IpaBo Ha iH(OpMALiIO MPO AISUIBHICTH KOPIOpAIlil B KOHTEKCTI
KOPIOPAaTHUBHUX BIMHOCHH € CKJIAJOBOI0 YACTHHOK Cy0’€KTHBHOIO
[IUBUIFHOTO MpaBa ydacTi B KOPIOPATUBHIA CTPYKTypi. besymoBHO
iH(popMaIis € caMOCTIHHIM 00’ €KTOM IMBUIBHHUX MPaBOBITHOCHH. AJie
B KOPIOPaTHMBHHX BiJHOCHHAX BOHAa HE BHOKPEMIIIOETBCSA SIK
caMOCTiiHMI 00’€KT mpaB Ta OOOB’S3KIB, a € EIEMEHTOM
MPaBOMOYHOCTEH BOJONUIBLS KOPIMOpAaTHBHUX mpaB. KopropaTusHi
mpaBa € 00OpOTO3AaTHHUMHU. Pa3oM 3 KOPHOpPAaTHBHHM IIPaBOM SIK
00’€KTOM TIPAaBOBITHOCHH MOXKE IMEpelaBaTHCA CyO’€KTHBHE MPAaBO Ha
iH(OPMAIIIIO PO TiSUTEHICTH KOPIIOPATHBHOL CTPYKTYPH.
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LEGAL ASPECTS OF THE CORPORATE GOVERNANCE

The «corporate governance» term has different variations. One of
such notions of the corporate governance as a system under which
business corporations are managed and controlled. This term describes
procedures, customs, policies, laws and institutions that govern the
corporation.
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We are convinces that the corporate governance is a form of
organization of activity of a corporation through the orderly influence
of the subjects of such governance, its interactions at microeconomic
processes, which ensure its optimal socio-economic existence in the
macroeconomic environment.

The concept of the term «corporate governance» indicates the
necessity to define it by categories not only of legal science.

The legal aspect of an issue of corporate governance is caused by
two factors:

1. Ensuring the judicial personality of the corporation, which
provides the implementation of its proper management,

The legal capacity of the corporation is realized by the activities
of certain natural persons, associated to such corporation by a certain
legal connection. The activity of responsible persons is mediated by an
authority of corporation management with a certain volume of powers
through the variability of the directions of such an implementation.

2. The prudence of corporate conflict among corporate affiliates.

The corporate governance is not limited to the category of legal
capacity of a legal entity. Except for the institutional aspect as a method
of legal entity’s implementation of its legal personality, the corporate
governance has a meaningful content, which foresees the creation of
such a model of interaction between all the corporation’s stakeholders,
including the participants of corporation relations, which is able to
ensure the existence of the corporation in civil circulation according to
the goal of its creation and activity. The activity management of the
corporation inevitably gives rise to conflict of interests of a specified
circle of persons.

The corporate governance exercising is achieved by the activity
of the corporation management entities, which ensure a correspondent
organizational influence. Despite the polyvariety of entities, who are
involved in the activity of the corporation and somehow influence on its
management, the corporation management entity is one who has direct
influence on management governance decision-making and its
realization. Therefore, the category of corporate governance personality
is revealed through a feature of connectivity in decision-making of the
corporation’s activity. Such an entity is a responsible authority of
corporate governance. Due to a vivid activity of these entities, the
functioning of the legal entity is ensured, as a participant of civil
relations, its legal personality.
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We may see from the above that the formula of corporate
governance consists in the fact that the entity of the corporate
governance is a person who ensures its legal personality.

Consequently, in the aspect of the mentioned above, we offer to
divide a legal status of the participant of corporate relationship and the
entity of corporate governance. This way, the participant (founder) of
the corporation doesn’t realize direct management and that’s why he/she
cannot be a correspondent management entity. He/she exercises an
appropriate right to management by the participation in formation and
activity of an appropriate authority of corporate governance body, which
is the General meeting. Any decision of the participant (founder) of the
corporation on the aspects of corporate governance doesn’t have an
independent sense. Such a decision should be of a consistent nature with
respect of all stakeholders (participants of the corporation) on a
correspondent management issue. Agreement and adoption of such a
decision causes the creation and activity of a management body, that is
empowered to express public position on behalf of the participants
(founders) of the corporation through the adoption of a relative act of
corporate governance (act of corporate rulemaking). As a participant of
corporate legal relations, the participant (founder) of the corporation
exercises exclusively his/her corporate capacity.

Due to the differentiated nature of the corporate governance, the
multidimensional nature of the corporation’s realization directions of the
legal personality, its governance is concentrated within the polyvariative
limits. Because of the disbalance of the law enforcement and the level of
general competence, the concentration of management leverages of
governance within the limits of one subject inevitably influences the
efficiency of taking and realization of management decisions.

Thus the subject’s activity of the corporate governance has a
variable nature and competence component, which is the differentiation
of the subjects of governance in relation to the area of its competence.
This way the relevant bodies realize the legal personality of the
corporation. Their systematization requires the construction of the
coordination model between them.

The first (basic) level of the construction is the governing body,
which is formed by a participant (founder) of the corporation and is a
legal means of self-organization of collective interest. Thus it is a source
in the governance system of the corporate governance as it unites key
participants of corporative legal relations in it and exercises corporative
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rulemaking. Such a body defines the model of the governance system of
the corporation in general. Its formation from the side of the participant
(founder) of the corporation gives him/her exclusive powers of
definition of the fate of the corporation, directions of its activity. In
addition, such an authority forms other authorities of the corporate
governance in the base of the process, of which subject-functional
aspect of their competence, organization of their activity.

In order to ensure a constant coordination between the
participants (shareholders) of the corporation in the period between their
meetings, which has as a goal an increase of efficiency of the superior
body of the corporate governance, a special presidium is created from
the number of the minority and majority participants (founders) of the
corporation. Its formation occurs by a proportion of an equal, from the
total quantity of participants, of the representation of minority and
majority founders of the corporation and doesn’t depend on a size of
their share in the authorized capital of the corporation. In such a way the
balance of interests of the minority and majority participants (founders)
of the corporation is ensured, when taking certain management
decisions.

The second level is the creation and functioning of the authority
of implementation of the decisions of the corporate governance, taken
by the superior body. Thus level has different forms of its manifestation
(board, supervisory board, directorate, director). In such a way, the
overall competence Superior body of the corporate governance is
diversified in special (executive) powers that are delegated to separate
governance bodies. The idea of such a separation consists, from one
side, of the increase of efficiency of the corporate management, and
from another side, and of avoidance of interest conflict in the
competence of such bodies. The executive body is formed of persons
who are not connected neither with correspondent superior body of the
corporate governance, persons who are the part of it, nor with the
corporation as a whole (external independent directors).

The quota principle of formation of the executive body of the
corporate governance (board, directorate) ensures equal representation
of interests of main stakeholders of the corporation (employees,
participants (founders) of the corporation).

If the first level of the corporate governance is a static form of
self-organization of the participants (founders) of the corporation, then
the second one has a dynamic structure of its construction. Such a
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dynamics is conditioned by many factors (the organizational and legal
corporation form, the quantitative composition of its participants
(founders), the character and types of its activity etc). It determined the
polyvarietyof the structure of the second level of management.

A combinatorial set of elements of second level of the corporate
governance, definition of the configuration of its relations according to
the superior corporate governance body, creates a relevant model of the
corporate governance. This model is an explication of the practical form
of the corporate governance.

According to the Agency theory, the corporate governance is
performed by a management, which is hired by a principal. The balance
of interests between them is ensured by the outcome of such
governance.

According to this theory, the corporate governance is
characterized by the weakness of self-organization and activity of the
superior body of the corporate governance (due to the number of the
participants (founders) of the corporation, their minority), a significant
strengthening of the role of the executive body of management. In this
case institutional investors make autonomous decisions regarding the
evaluation of the performance of the executive management body
through the use of their corporative rights with the mediation of stock
market instruments. The available contradictions between the
management body of the corporation and its participants (shareholders)
are the characteristic feature for the English-American management
model. The investment activity of the participant (founder) of the
corporation is more labile than the changing process of the corporation
management in such economic conditions.

The Stakeholder theory of the corporate governance, unlike the
previous one, focuses on keeping the balance of interests of the
corporation’s stakeholders. Despite the fact that in this case, the sense of
the corporate governance is significantly narrowed by the framework of
the interest of a certain group of persons, nevertheless it emphasizes the
role of governance more clearly in ensuring the functioning of the
corporation. The main principal of such a model becomes the
concentration of the capital in the hands of a narrow circle of persons
and establishment of a severe control over it.

In its turn, the stakeholders are not only the participants
(founders) of the corporation, but also the management of the
corporation , staff , contractors, state etc, which, according to scientists,
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should be classified as substantive or contextual stakeholders, presenting
social system, in which the corporation, contract stakeholders function.

Nowadays such legal traditions, accepted in the French corporate
legislation, which provides that a joint-stock company is rules by the
Administrative Board, composed of not less than three persons, a
maximum quantity of which may not exceed 18 (Article L.225-27
Code de commerce). The institute of participation of the employees in
the management of the corporation is a form of ensuring of labor rights
of an employee.

The variability of factors which influence the formation of the
corporate governance model, being under the impact of numerous
theories, each of which has its weak and strong sides, leads to a set of
combinations of their components. This process has a non-linear nature.
Thus, none of the above-mentioned theories, in its “pure form”, can be
implemented.

In order to describe the corporate governance, one needs to use
additional combinations of classical ideas, developed by the mentioned
above theories of the corporate governance, the complex of which can
give a thorough information about the essence of the corporate
governance as an integral phenomenon.

The involvement of the society in the corporate governance has
positive leverages of influence in context of securing the interests of the
employees. Thus thesis of the social contract is absorbed by the
integrative theory of the corporate governance.

Supporting the thesis of critical perception of the society’s
primary importance in the activity of the corporation and shaping its
inner policy, it is worth mentioning on the relevant position of extending
the limits of legal responsibility of the corporation by persons’
involvement, who have the influence on taking management decisions
in the corporation. The relevant principles are taken into account by the
provisions of the integrative theory of the corporate governance,
presented by the author of the study.

The formula of efficiency of the corporate governance is
precisely in the unity of the diversity of interests of persons. The clear
identification of interest of a separate group of persons and its
representation in the process of governance of the corporation is a form
of prevention of abusive use of the construction of a legal entity in the
interests of another group of persons who have relation to the
management of a legal entity. A social compromise is achieved
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throughout the mentioned way and due to a mutual balance of interests.
At the microsocial level its realization is ensured by the functioning of
management bodies of the corporation, formation of the structure of
such bodies, interaction of the subjects of the corporate governance
between each other.

VK 347.121
Oxena Beneoninisna KOXAHOBCBHEKA,

npogecop KadeapH LIMUBIABHOIO IpaBa

Kuiscbkoro HanjonaabHoro yuisepcutery imeni |apaca Illesuenka,
ZIOKTOp IOPUAMYHUX HAyK, TPogecop,
uren-kopecriongent HAIIpH Yxpainu

OHOBAEHHSA KHUT'M JAPYTOI LUK YKPAIHU
3 YPAXYBAHHAM JOCBIAY PEIYAIOBAHHSA
OCOBUCTUX (HEMAMHOBHX) ITPAB ¥ LIMBIABHOMY
KOZEKCI KBEBEKA

[Iponiec onoBnenns Kuuru papyroi LK VYkpainu mnorpeOye
aHai3y HHUOUIBII CydacHHMX Komudikaiiii cBiTy Juii Toro, mob He
BTPaTHUTH  MOXJIMBICTh  BpaxyBaTH  JOCATHEHHS  HAyKOBOI 1
3aKOHOTBOPYOI JYMKH KOJIEr 3 IHIMMX KpaiH. LluBimpHHHA KOmEeKC
Kgebeka, skuii OyB mpuitHsaTiii HamionansauMu 300paMu KaHaICHKOL
npoBinnii Keebek 4 wepBHs 1991 poky y skocti 1. 64 3iOpaHHs
3akoHiB KBeOeka sBJIs€ y IIbOMY KOHTEKCTI HEaOHSIKHI IHTEpeC, B TOMY
YHCIi TUM, IO BiH HAOyB guHHOCTI 1 ciunst 1994 p. y BiAmOBigHOCTI 3
Hekperom 712-93 Bin 19 tpaBas 1993 p., TOOTO Ie A0 MPHIAHATTS
guaHoro LK Ykpainu. s ioro miaroToBku 0yio 3a1isHO, TIOYNHAIYN
3 1966 poxy He numie ypsmoBi opranu, ane Maibke 150 ropucTiB,
HOTapiyciB,  CyAmiB, mpodecopiB,  JEpXKaBHUX  CIy>KOOBIB,
KOHCYJIBTAHTIB 1 JJOCIIHUKIB, 00'€JHAHUX Y TPUIISTH KOMITETIB, SKi HA
MPOTA3i JBAHAIUATH POKIB HAJaMd ONHM3BKO I'STUACCITH AETATBbHHUX
JOTIOBiIed 3 yCiX MUTaHb, SIKI CTOCYIOTHCS TPATUIIMHUX MPEIMETIB
[OUBLUIFHOTO MPaBa, II¢ JABAHAIIATH POKIB 3HAOOMIIOCS VIS TOrO, 00
ypan mpuiiHsB HOBHMM Kkoumekc [1,c.9]. Omke cucTeMHUI mneperisg
OUBLUIFHOTO 3KOHOJABCTBA KaHAIChKoi mpoBiHIii KBeOek (He mwmmie
KONIEKCY) 3alHSIB 4YMMANO 4Yacy 1 CKIaJaB KOJIOCAIBbHY KITBKICTh
MartepianiB, SKi y IOBHOMY 00Cs3i, BKJIIOYAIOYM CaMUH KOJAEKC,
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