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Introduction

Among today's numerous threats to religious freedom, there is growing concern within some corners of the human rights community over the rise of "militant" secularism in Europe.

Religious freedom, according to this narrative, is threatened by what has been described as "concerted efforts ...to deny the right of conscientious objection ...with regard to cooperation in intrinsically evil practices,1 " "the intolerance of aggressive secularism 2 " and even, more colorfully if less credibly, as a "war on Christmas 3 ." This new militant secularism, according to Russia's Foreign Ministry Commissioner for Human Rights, Democracy and the Rule of Law, has played a "prominent role" in harassment, vandalism and violence against Christians. 4 One of the villains in this story has been, ironically, the European Court of Human Rights (the "Court"), whose allegedly "less than friendly" attitude towards religion threatens to "erode respect for religious freedom throughout Europe." 5 These allegations are serious, but we should tread cautiously. Religious freedom is a fundamental human right, but it would be wrong to treat it as an unqualified good to uphold at all costs and in every context. As much recent sociological work in the field has demonstrated, religious freedom is best approached not as a monolithic virtue, but rather as a politically embedded phenomenon which is best seen as "a fractious, polyvalent concept unfolding through divergent histories in differing political orders." 6 Religious freedom is both a fundamental right and a tool of politics. In order to protect it as the former, we would be wise to be alert to its exploitation as the latter. This aspect of concern over rising secularism in Europe merits consideration from a variety of angles. This essay proposes to examine the phenomenon through the lens of two recent high profile cases in the Court which seem to exemplify precisely the kinds of tensions that are in play at the heart of religious freedom discourse: Eweida et al v. United Kingdom 7 (regarding religious expression and conscientious objection in the workplace), and S. A.S. v. France 8 (regarding the banning of the niqab in public places). I wish to propose that while both cases raise complex concerns regarding the nature and extent of religious freedom, neither can rightly be claimed as evidence for a militant secularism advancing its agenda without respect for the profound importance of religious liberty. On the contrary, I propose that these cases and the surrounding controversy are symptomatic of a wider debate concerning the nature of secular neutrality, and that, if they are problematic, the problem is not militant secularism or insensitivity to religious values, but rather a failure to fully appreciate the pivotal role secularism plays in defense of religious freedom. Eweida et al. v. United Kingdom originated in four distinct cases lodged against the United Kingdom by Nadia Eweida, Shirley Chaplin, Lillian Ladele and Gary McFarlane all during the course of summer 2010. The four cases were bundled and considered together by the Grand Chamber since they all alleged infringement of rights arising under Articles 9 and 14 of the European Convention on Human Rights (the "Convention").

Two Problem Cases

Eweida et al. v. United Kingdom

The Eweida and Chaplin cases both involved employment disputes over the wearing of religious symbols at work. Ms. Eweida, a Coptic Christian, worked as check-in staff for British Airways ("BA"). BA maintained a dress code that explicitly forbade wearing visible religious symbols, and had a procedure in place to make exceptions in cases where concealing the symbol was not possible (hijabs or Sikh turbans being the classic examples). Ms. Eweida came to feel that she needed to express her faith by visibly wearing a cross, and began wearing it openly in violation of the dress code. After discussions with her manager, she stopped, but soon 7 Eweida et al. v. United Kingdom, App nos. 48420/10, 59842/10, 51671/10 and 36516/10 (2013) ECHR 37 8 S. A.S. v. France [GC], App no 43835/11 (2014) ECHR 695 resumed wearing the cross and refused to conceal it, upon which she was sent home without pay. After several critical stories appeared in the press about their treatment of Ms. Eweida, BA revised their policy, but they refused to compensate Ms. Eweida for lost income. Ms.

Chaplin worked as a nurse in a state hospital where the dress code did not allow necklaces to be worn openly for reasons of safety and hygiene. This became more difficult for Ms. Chaplin when the hospital introduced a new V-neck uniform; Ms. Chaplin and the hospital each suggested alternatives, but neither met the needs of both parties. She was moved to a nonnursing position and filed a complaint citing religious discrimination.

The Ladele and MacFarlane cases involved the applicants' opposition to providing services to same-sex couples. Ms. Ladele was a births, deaths and marriages registrar with Islington Council, and a devout Christian who was opposed on religious grounds to same-sex marriages.

When the marriage equality act was passed in 2005, her job description changed and now involved officiating at civil partnership ceremonies. She was initially allowed to avoid conducting civil partnership ceremonies through informal arrangements with colleagues, but this began to pose problems, and several of her colleagues objected. Eventually she was asked to agree to register the partnerships but excused from officiating at ceremonies, but Ms. Ladele deemed this accommodation to be insufficient and complained to an employment tribial, resulting eventually in the case appearing before the Court. Mr. MacFarlane also objected to same-sex unions; he was a sex and relationships counsellor with Avon Relate Limited ("Relate"), and took the job under the full understanding that he would be required to work with same sex couples on a nondiscriminatory basis, and that this was fundamental to the mission of the organization. His supervisor, however, became convinced that Mr MacFarlane was being dishonest about his willingness to work with same-sex couples, and after several discussions in which he felt that the applicant was being evasive, he suspended him. The applicant brought the case before the Employment Tribunal, which eventually gave rise to the case in the Court.

These four cases all bring up the fundamental issue of how religious conviction may be manifested in the workplace, either through religious expression via symbols or through the right to exempt oneself from certain duties otherwise considered part of one's job description.

In three out of the four cases, the Court concluded that the respondent government had given adequate protections to the religious rights of the applicant. Only in Eweida et al. did the Court rule that the UK had not upheld its affirmative duty to protect religious manifestation from limitations imposed by employers. The judgement as a whole enunciated or reinforced a number of key positions with regard to religion in the workplace. First is that the Court turned its back on its previous tendency to view the ability to resign as a guarantor of religious freedom. Second, the Court rejects the view that for a practice to be protected by Article 9 as religious manifestation, it must be a practice mandated by the religion in question. The Court rightly observed that it is not the place of the state or the Court to pass judgement on theological matters and thus strengthened the principle of state neutrality in religious matters as well as the right to have a dissenting view within a religious community.

S.A.S. v. France

S.A.S. v. France originated in an individual application filed with the the Court on 11 April 2011, alleging a violation by the French Republic of, inter alia, the applicant's Article 9 freedom of religion and Article 14 right against discrimination under the Convention. The source of the complaint was Law No. 2010-1192 of 11 October 2010 "prohibiting the concealment of one's face in public places" (the "Veil Ban"). Specifically, the applicant alleged that the Veil Ban prevented her from wearing the niqab or the burqa in public places and consequently that it violated her right to manifest her faith. Moreover, the Applicant claimed that the law constituted discrimination against a specifically Muslim religious practice.

For an infringement on the right of religious manifestation under Article 9 to be permissible, the law must serve a legitimate aim. The French government put forward two distinct justifications for the Veil Ban: public safety and "respect for the minimum set of values of an open and democratic society." The Court chose to focus on the second justification, which it saw as the protection of the rights and freedoms of others. It accepted the French argument that there is a "common consensus" in France that the possibility of open interpersonal relationships is indispensable to community life and then addressed the question of proportionality. After weighing a number of factors the Court concluded that, despite the racist overtone of the parliamentary debates, the Veil Ban does not specifically target Muslims, and that the sanctions are the lightest possible. In the absence of a European consensus, the Court's practice, under the "margin of appreciation" doctrine, is to offer states a wide latitude in interpreting the Convention in light of local customs and values. On this basis, the Court found that the measure was a justified and proportionate means of protecting the rights and freedoms of others pursuant to Article 9. The right of France to impose the Veil Ban was upheld.

In summary, the Court's recent case law has failed to uphold an unconditional right to act on religious conviction in order to express your faith by wearing a veil in public, by wearing a headscarf in any public service position or by wearing a cross at work if you are a nurse, or to follow your religiously motivated conscience by refusing to officiate at a same-sex civil partnership ceremony or hesitating to provide sex counselling to a same-sex couple. In fact, it seems that your best chance of being able to exercise your religious freedom in the workplace is if, as was the case for Ms. Eweida, your employer has a change of heart and makes an exception for you (thereby admitting that it was wrong to deny you the right in the first place).

One could easily conclude that religious freedom is simply not taken seriously by the Court, or at least that the Court is so deferential to states on matters of religious liberty that such liberty, if it exists at all, is limited to forum internum beliefs and church membership. Whenever the religious beliefs of an individual become inconvenient -in other words, as soon as there is anything at stake -the Court seems to take a step back and allow governments to favor other interests. If this is the case, then the right is at best a mild form of guidance for "best practices" of states, and secularism might appear to be chipping away at a right that many would argue is fundamental to any genuine sense of freedom and autonomy. It is being perceived by some as a defeat for religion, and a victory for an uncompromising and inherently biased form of secularism that favors atheism over faith.

Secularism as Religious Neutrality

First, however, we must look more closely at what secularism actually comprises. Critics of uncompromising secularism have dabbled in a form of essentialism in their insistence that the "secular" world is crowding out the religious and slowly reducing their cherished rights down to a bare minimum. Secularism, when taken in its totality, is better seen as a broad descriptive term for a wide variety of political arrangements, legislative tendencies and judicial postures which which take a skeptical view not of religion per se, but of the proclivities of individual religions to try to monopolize political power and erode the liberty of other belief systems and practices. As British Chief Rabbi Oliver Sacks has warned, "Religion loves power and it should always be denied power." Secularism, then, is the range of practices that seek on some level to deny the power of any one religion to impose beliefs or practices on others. There is not one secularism, but many secularisms.

At one end of the legal spectrum there is the French concept of laïcité. This term, often mistranslated as "secularism," comprises a far more rigorous (although still surprisingly nuanced) notion of the boundaries between religious and public life than does the idea of secularism prevalent in, for example, the United States or Germany. The French concept of laïcité embodies four distinct principles:

1. absence of a state religion 2. freedom of conscience 3. state neutrality with regard to religions 4. religious equality for all citizens. 9 Taken on their own, these principles are not different from the components of secularism found in many other countries, but as conceived of in France they combine to produce a powerful and highly restrictive form of secularism that insulates public life from religion.

The rest of Europe, however, exhibits a wide variety of arguably looser notions of secularism that do no insist on strict church-state separation. Malta, for example, has a constitutionally mandated and government-funded state religion -Roman Catholicism -and thus some might argue is not a secular state at all. In England, the Anglican Church is the established religion and its head of state, the reigning monarch, is designated as the Supreme Governor of the Church. At the same time, there is a strict commitment to government neutrality at all other levels of state action. without formally establishing a state church. German law is characterized by what Stefan Korioth and Ino Augsberg call "an intricate balance between a separation as well as a cooperation of state and religious communities." 10 In trying to define this supposed rogue force of rampant secularism, it is easy to lose track of the fact that the Convention does not explicitly mandate secularism. It simply requires freedom of thought, conscience and religion and it prohibits discrimination. "Secularism" is one specific and, arguably, relatively successful way of achieving these ends. Under a secular system, the state can have an official religion, but it should not treat subjects who do not embrace that faith as in any way inferior to others. Seen in this light, these many secularisms are not merely imperfect attempts at an ideal manifestation of a perceived human right to freedom from religion, but rather culturally and historically contingent approaches to realizing the more fundamental and universal aspiration of state neutrality. Perhaps then we must move away from trying to identify what counts as "secular," and instead shift our focus to the various ways in which states might define and enforce neutrality in their dealings with the constituent components of their increasingly pluralist societies.

State neutrality remains a central concept of liberal theory and is generally seen as the cornerstone of secular governmental systems. This tradition, at least in western discourse, finds 9 Blandine Chelini-Pont, "Is Laïcité the Civil Religion of France?" (2010), 41 George Washington International Law Review no. 4 769 10 Stephan Korioth and Ino Augsberg, "Religion and the Secular State in Germany," in Basedow, Jürgen, Uwe Kischel, and Ulrich Sieber. German National Reports to the 18th International Congress of Comparative Law: Washington 2010 (Mohr Siebeck, 2010), 322 its roots in both John Stuart Mill and in Emmanuel Kant. In Mill's version, neutrality is put forward as the best way in which to maximize the well-being of a community. Neutrality is a means to an end, which is to allow ideas and belief systems to make their case and ensure that the truth not be concealed by a state imposing its own erroneous beliefs. There is nothing good in neutrality itself except that it ensures access to all ideas, among which might be truth. For Kant, however, the necessity of state neutrality originates in his assertion of the primacy of the right over the good. This assertion forms the heart of what Michael Sandel refers to as "deontological liberalism." Deontological liberalism holds that society, being composed of a plurality of persons, each with his own aims, interests and conceptions of the good, is best arranged when it is governed by principles that do not themselves presuppose any particular conceptions of the good." 11 In this vision, neutrality must be upheld even if it leads society to be less well off. Variants on this theory have largely dominated liberal discourse and it is such a conception that generally lies at the heart of theories of state neutrality. Rather than impose a particular conception of the good -"comprehensive doctrines" in Rawlsian terminology or "core beliefs or commitments" in much of Charles Taylor's work -the liberal state should maximize personal choice and remain neutral regarding any specific conception of what brings life meaning or qualifies as the "good" in Aristotelian sense of "the good life" (eudaimonia).

The problem with extolling the virtues of neutrality, however, is that the nature of neutrality itself, and the specific neutrality of secularism, is highly contested ground. It seems relatively easy to begin with the premise underlying neutrality, that in the face of value pluralism a neutral government should not favor one vision of the good over the other. A government should quite simply treat its citizens equally regardless of what they believe. But it is not entirely clear what that means in practice. A law that allows Christians to work as lawyers but refuses that same right to Muslims would clearly be non-neutral. Any law that recognizes difference, in fact, and accords different rights or assigns different obligations to one group or another would seem likewise not to be neutral on its face. This is the straightforward classic approach to neutrality often extolled as the most pure form of neutrality, and has usefully been labeled "exclusive neutrality" by Van den Burg and Pierick. 12 It is "difference blind" in the spirit of Rawls' original position -who you are should not matter. An 11 Michael J. Sandel. Liberalism and the Limits of Justice (Cambridge University Press, 1982) 1 12 Roland Pierik and Wibren van der Burg. "What is Neutrality" (2011) Amsterdam Law School Research Paper No. 2011-20 < http://ssrn.com/abstract=1917392 > example of exclusive neutrality being enacted in practice would be the blind submission process endorsed by some academic journals, or the refusal of the French government to ask about religious affiliation in its national census or on administrative forms. As approaches to neutrality go, exclusive neutrality seems clear, objective and easy to administer. Critics, however, have argued that such neutrality is often simply a cover for the maintenance of the power relations of the status quo. Such a neutrality is merely a neutrality of the victor that institutionalizes whatever distribution of power currently exists without taking into account past injustices or differences in access to resources. A classic example of such neutrality in action -and the problems it poses -is the current debate over the veil ban in France.

The law is perfectly neutral from an exclusive neutrality perspective -I am every bit as barred from covering my face in public as is my Muslim neighbor. The outcome, however, is clearly not neutral; for me, the law is either irrelevant or at worst a minor nuisance, whereas for my Muslim neighbor it poses a profound moral dilemma. "Inclusive neutrality," to continue with Van den Burg and Pierick's formulation, is an alternate vision of neutrality that is not difference blind. Rather, inclusive neutrality seeks to account for the context of the people, the society and the rights involved. It is a neutrality that acknowledges history, demography, culture and politics in deciding not simply what kinds of laws are objectively neutral but also what would be fair, all things considered. Possible approaches involving the idea of inclusive neutrality are hiring quotas related to gender or ethnicity or legal accommodation of certain cultural practices that would otherwise be forbidden by law (relaxation of drug policies to allow Native American religious practices involving peyote, to take one high profile example).

Other distinctions and frameworks exist to capture these tensions within the idea of neutrality. 13 What these frameworks tend to agree on is the notion that neutrality of aim or intention is a very different idea from neutrality of effect, and that these again differ from justificatory neutrality. Neutrality is not one concept, and the initial choice of one version or the other is not only unavoidable, but also inevitably contentious, since the choice will lead to winners and losers in the battle for whose vision of the good gets better treatment. What is more, the choice between competing versions of neutrality does not depend on anything inherent in the logic of the principle of neutrality itself. Instead, proponents of some concept of neutrality or another will come to a decision precisely on the basis of the kinds of comprehensive doctrines that neutrality is designed to neutralize in the first place. Far from 13 See, e.g., Will Kymlicka, "Liberal Individualism and Liberal Neutrality" (1989) Ethics Vol. 99, No. 4 883, Veit Bader, "Religious Pluralism: Secularism or Priority for Democracy?" (1999) Political Theory, Vol. 27, No. 5 (1999) 597 and Joseph Carens, "Two Conceptions of Fairness: A Response to Veit Bader" (1997) Political Theory, Vol. 25, No. 6 814 being an objective principle towards which we all may strive, neutrality is a vessel for a variety of potential moral values. Rather than providing us with a stable departure point, neutrality is a contested field in which particular visions of the good must struggle with each other in order to lay the ground rules for what counts as neutral. Any version of neutrality, in short, will ultimately be an expression of someone's moral vision of what is fair and will be the formal rejection of someone else's moral view.

So how can we assess the position of the Court with regard to these differing types of neutrality? If we take secularism to be an expression of a form of state neutrality with regard to specifically religious conceptions of the good, then the type of secularism they implement will depend on the version of neutrality the Court espouses. I have argued that the choice it makes cannot itself be in any sense "neutral," as it will have an effect on what kinds of arguments get heard. Thus one hypothesis may be that the Court's threshold decision regarding exclusive versus inclusive neutrality might already bias it in favor of a particularly aggressive form of secularism and against demands for religious accommodation. In S.A.S. the Court seems inclined towards a version of exclusive neutrality. It makes much of the fact that the law is neutral on its face, for example, without seeming to give much weight to the disparate impact of the legislation on Muslim women. While the Court does end there its inquiry into whether France enacted the law with a legitimate aim, the subsequent discussion suggests that almost any plausible aim will do, and it makes no effort to balance interests of the parties. As long as it is not aiming to discriminate and has a vaguely rational aim, the Court seems to say, the government can inhibit freedom of religious manifestation without interference. The approach in Eweida et al., on the other hand, is less dismissive of religious sensibilities, and even if the moral argumentation is somewhat truncated, the Court does take context more seriously in evaluating the government's role in the several cases covered. In short, the Court arguably takes a more inclusive approach to neutrality, looking not just at aims but at ends in determining whether or not a fair balance had been reached. It is tempting to conclude that this incoherence in approach reflects the Court greater willingness to give consideration to inclusive forms of neutrality if the practices in question are "familiar" Christian practices rather than Islamic and therefore culturally threatening. On the other hand, the difference can easily be attributed to the use of the margin of appreciation and the Court's insistence upon subsidiarity. In both cases the Court defers to local values and forms of secularism; France exercises a more exclusive form of secular neutrality than does England, thus it is not surprising that the modes of thought to which the Court defers reflect this difference. If this is the case, we will need to look elsewhere to understand how and why secular neutrality seems to have come out so resolutely against religious freedom on these cases.

Three Problems with Secularism as Religious Neutrality

We have seen thus far that the Court has made specific and arguably non-neutral choices with regard to the form of secularism, which seem to inform its adjudication of recent religious freedom cases. But other objections to secularism as religious neutrality arise as well. These can be divided into three different types, which I will refer to as categorical objections, sociological objections (borrowing from Michael Sandel), and ontological objections.

A. Categorical objections

Categorical objections to secular neutrality arise from the value judgements we make when mapping out the territory to which we are referring when we discuss religion. The exclusive neutrality approach avoids categorical problems, but does so at the cost of turning a blind eye to the potential denial of religious liberty to a wide range of individuals and groups.

It turns the decision over to the majority which, although it may appeal to some inasmuch as it prioritizes democracy, leaves minority religious groups without protection from the indifference, insensitivity or even hostility of the majority. Once we start to allow for some form of accommodation, we face the question of how to distinguish between those beliefs/practices deemed "worthy" of accommodation and those that are not. Specifying that they be "core commitments" is a good start, but it opens the door to a great deal of subjectivity and gives rise to several threshold questions that bedevil any judgment concerning accommodation.

Serious or frivolous?

First is the question of seriousness. The language of Article 9 does not address this question specifically, but the Court has repeatedly taken the common sense position that, in order to qualify for Article 9 protection, beliefs must "attain a certain level of cogency, seriousness, cohesion and importance 14 ." Thus the desire of a Sikh to wear his turban in a drivers license photo may merit some form of accommodation 15 , whereas the insistence of an adherent of Pastafarianism on wearing a pasta strainer as a hat would most likely not. 16 One of the reasons we might be inclined to dismiss the Pastafarian's claim is not simply that the content of the belief is not serious (in the sense of compelling, or "meaning-giving"), but that the claimant clearly does not actually believe in the moral necessity of wearing a pasta strainer in official photos. The Court has tended to respond to accommodation requests either by accepting the complainant's sincerity or by dismissing it without extensive enquiry. 17 The difficulty of the question of sincerity, however, rests in part on the fact that, while the Court has refused to pass judgement on the validity of any religion or meaning-giving belief, some kind of value judgement is in many cases necessary in order to evaluate the sincerity of the claim. While most would agree that belonging to the Sikh community is good evidence of the sincerity of one's commitment, belonging to the Pastafarian church is much less convincing. A Pastafarian's claim of sincerity is undermined by the origins of the "church" as a satirical protest, but it would not be the only religion to evolve out of and transcend idiosyncratic beginnings. Perhaps we should dismiss it because it is absurd and falls outside the range of beliefs that most people find credible. If we do so, however, what precisely is left of secular "neutrality."

Religion, or "mere" belief?

The categorical objection to such judgments regarding sincerity is that in practice one can rarely if ever make any decision on the seriousness or the sincerity of a belief without passing judgement on the validity of the belief in question. There is a relatively simple-sounding solution to this dilemma, at least in some cases, but it raises what I argue is a second categorical difficulty of secular regimes seeking neutrality, that of deciding whether or not religion should be treated differently from other meaning-giving beliefs. The question is, put simply, is religion special? Micah Schwartzman has elaborated what he sees as the four possible approaches to religious freedom which specifically address the "special" nature of religion with regard to secular neutrality. 18 His scheme runs along two axes. The first regards whether religion should be treated differently from other types of belief in its role in public debate. Can religious arguments play a constructive role in public policy debates and be used to justify legislation, or should they be excluded as divisive and distracting? The second axis deals with the question 16 While this has not yet been addressed by the Court, future litigation on the issue is not out of the question. Claims have been made in both Poland and Austria regarding the rights of Pastafarians. See, eg, "Austrian driver allowed 'pastafarian' headgear photo," accessed 23 May 2016 at http://www.bbc.com/news/world-europe-14135523 17 The discussion of sincerity in S.A.S. v. France is particularly uninstructive with regard to how one might determine the objective sincerity of a person's beliefs (or indeed the sincerity of a government's stated legislative intent). 18 of whether religiously-motivated behavior should be treated differently from other secular commitments when in conflict with generally applicable laws or regulations. Is religion special with regard to offering exemptions to conscientious objectors? Or do we treat all deeply-held beliefs alike in determining whether or not to accommodate them? Combining these two axes creates four options, ranging from shutting religion out of public debate and not accommodating the special needs of its followers to allowing religion to fully participate in politics and allowing conscientious objection. Each of these models has its problems. The only relatively fair options are to treat religion as special in all senses (to exclude it from public life while offering it enhanced protection in the form of accommodation) or to say that religion is just like any other belief (we can use religious reasoning in legislation, but religious reasons are not accommodated any more than non-religious ones, since religious reasoning has had its day in court, so to speak, during the legislative process). But the choice we make will most likely depend on our attitude towards religion and the relative power our own particular faith tradition holds in society. In short, deciding whether or not religion is special is precisely the kind of normative decision that secular liberal tradition hopes to avoid. And in jurisdictions in which religion is deemed in large part "not special," or "special" but in the wrong way, secularism itself tends to take the blame as being not only non-neutral, but biased against religion in general.

Forum internum or forum externum?

The final categorical objection to secular tradition involves the difficulty in adjudicating the extent of religion's domain. To put it another way, at what point does the absolute protection of religious freedom begin to give way to the need to be balanced against other interests.

Traditionally, in western secular traditions the fundamental line at which protection of religious liberty begins to face scrutiny is that between the forum internum and forum externum. Simply put, the freedom to believe has been considered absolute, whereas the freedom to act on those beliefs -to "manifest" them in Convention parlance or "exercise" them in the American Constitutional usage -has been an area in which rights must be balanced against other compelling state interests. However, this seemingly neutral distinction has arisen primarily as an evolution of specifically Protestant views of the nature of religion. Western legal traditions instinctively privilege belief over practice. Such thinking has been discredited (or is perhaps just out of fashion, depending on one's point of view) among religion scholars who have, as Yvonne Sherwood describes it, "spent most of their energy in the last thirty years decoupling religion from belief." 19 Yet our legal systems retain belief as the core, untouchable element of religion, and as as a result have institutionalized at least a theoretical bias against other religious traditions that focus more on observance than on belief. One might question just how much that bias finds its way into practical disadvantages; behavior is, after all, the natural field of application for law and will always be more vulnerable to legislative restrictions than thought or belief. The bias, however, remains and undermines the theoretical purity of secular liberalism.

B. Sociological objections

The Protestant bias of the forum internum/externum distinction already hints at the second set of objections, which I will term "sociological objections." Sociological objections are those which arise from the observation, as Michael Sandel has put it, that "All political orders ... embody some values; the question is whose values prevail, and who gains and loses as a result." [START_REF] Fish | The Trouble with Principle[END_REF] Any way in which we set up our political and legal system will naturally arise out of a certain past and respond to certain historical conditions. As a result, any order will reflect a philosophy of some sort. Kantian liberalism, Sandel maintains, arises from and is dependent upon individualistic values which are not necessarily shared by other cultures or religious traditions. As a result, the liberal promise of neutrality, and by extension the foundational idea of secularism as religious neutrality, proves to be a false one.

Such bias can take various forms. Raphael Liogier has discussed this effect in some detail in the French context, and refers to the particular form of secularism that has arisen in France as a "neutralizing neutrality." 21 Secularism in France, he argues, rather than keeping religion at a distance and enforcing a level playing field, has in fact served as a defense of dominant, i.e., Catholic cultural norms in the face of more "threatening" emerging religions such as Islam.

This, others such as Veit Bader have suggested, is not merely a peculiarity of one particular system but rather an inevitable result of the impossibility of pure state neutrality on religious issues. Bader argues that strict religious neutrality would be "not only an unachievable but an undesirable utopia," inasmuch as neutrality ignores the disadvantages and bias that historically have been woven into the social fabric and which require compensatory measures to counteract. 22 19 Yvonne Sherwood, "On the Freedom of the Concepts of Religion and Belief" in The Politics of Religious Freedom 34. [START_REF] Fish | The Trouble with Principle[END_REF] 

C. Ontological objections

What arises from the various objections considered above is that any vision of secularism that attempts to achieve religious neutrality of treatment with respect to all faith groups in a pluralistic society seems doomed to failure. Political orders all have a certain perspective, that is, each version of political liberalism, each iteration of a secular society, must emerge from within a pre-existing set of values. This embeddedness is unavoidable and inevitably requires tough choices, which complicates the liberal claims to neutrality that underwrite secularism.

There is a third type of objection, which for lack of a better term I will call the ontological objection, that begins with a similar premise -that liberalism is not possible -but takes it a step further to suggest that liberal theory, and by extension secularism, is not only unattainable but oxymoronic. Such theorists ask how one can remain true to liberal principles in the face of illiberal ideas. Surely, to condemn or repress illiberal ideas is in itself illiberal, since to do so is to take a substantive position against someone else's vision of the good. The writings of Stanley Fish offer what is perhaps the most nuanced, and the most troubling, version of this line of thinking. Fish argues essentially that liberalism is illiberal because it can do nothing else -in short, the problem is not that liberalism fails, but that liberalism is simply another name for yet another particular moral agenda. The traditional answer to the paradox of liberalism has generally been that one can find a common ground, which inevitably is procedural in nature and involves an appeal to fairness. Secularism's justification in the West has almost always preached neutrality as a form of fairness, a way to provide an equality of opportunity for the widest variety of religions (and non-religions) possible.

What Fish objects to, however, is the presumption that we can elevate fairness as a moral principle that can override other moral principles. Secular theory operates on the premise that what is fair is to treat religions as being equal, and just like other norms or meaning-giving beliefs. Yet religion, in Durkheimian terms, is precisely the separating out of the sacred and the profane, i.e., the assertion that religion is not like anything else. Moreover, to take religion seriously -at least in the case of the three major monotheisms-is to assert that one religion, the true religion, is fundamentally different from all the others. What secularism asks is not that religious believers find common ground, but rather that they accept to replace their fundamental values with a different set of values, those put forward by secular theory which purport to be purely procedural in nature. Secularism as neutrality fails in Fishian terms not because it is an imperfect theory or an unrealized theory; rather, it fails simply because it is a theory in the first place. The problem with theory according to Fish is that it elevates abstractions above the lived experiences of the specific place and time in which any given decision regarding religious freedom is being made. As Oliver Wendell Holmes famously remarked, "a page of history is worth a volume of logic." 23 What Fish would claim is that such logic is all too often used by liberal theorists to try to ignore or circumvent historical realities.

To do so, in his terms, is not only irrational and problematic but immoral, because its supposedly neutral principles "operate by sacrificing everything people are about to their own purity." 24 And what people are about is promoting their own substantive visions of the good or, as Fish likes to put it, politics. Thus Fish sees liberalism not so much as a failed endeavor but as a self-defeating and selfdelusional front for precisely the same kind of partisan politics practiced by non-liberals. Not only is liberalism not fully achieved or fully achievable, it is not even liberal by its own terms.

To put it another way, liberalism in general, and secularism in particular, is the promotion of a particular moral order which aims to undermine other incompatible moral orders. Like any other idea, if you believe in the virtue of neutrality and fairness, "you believe it to be true, and, perforce, you regard those who believe contrary things to be in error." 25 We like to think of secularism as a neutral common ground , but in Fish's analysis, neutrality is a virtue only within the belief system of secular liberals (and only to the extent that it can be used to subvert arguments that would impose other belief systems upon us). Secularism is not the yellow brick road leading to Oz of peaceful pluralism, nor is it the pair of ruby slippers that can help us escape politics and return to the Kansas of fair play -it is the smoke and thunder we control from behind the Wizard's curtain in order to impose our will on the intolerant munchkins who would, without a moment's hesitation, impose their way of life upon us if they could. As Fish points out, strong believers "don't want to be fair, they want to be victorious." 26 If we secular liberals are interested in fairness, it is only because we have defined "fairness" in a way that fairness constitutes victory.

Rethinking Secularism

So where does this leave us with respect to the recent problematic cases before the Court?

Given the variety of grounds upon which secular theory seems systematically to fail, a neutral observer need hardly be surprised by the results. In each case, the Court seems to have stumbled 23 New York Trust Co. v. Eisner, 256 U.S. 345 (1921), 350. 24 Stanley Fish, The Trouble with Principle (1st ed., Harvard University Press, 1999) 28 25 Ibid.,163. 26 Ibid.,221. through a lengthy analysis only to defer to the state party in question under the margin the appreciation. I want to argue, however, that none of these cases should be read as indicating a lack of concern for religious freedom. S.A.S. v. France seems hard to justify, and the perceived unfairness of the case has been the subject of an enormous amount of academic analysis and no small measure of angst. The case involves the European judicial sanction of a ban on wearing a non-indigenous religious item of clothing in any public space, and is arguably a clear example of Liogier's idea of a "neutralizing neutrality" in action. A culturally particular set of ideas about appropriate public behavior has been mandated by French law and upheld by what some now argue is becoming a pan-European constitutional court. Religion, in this case an unpopular one, loses out in the game of establishing a "neutrality" that to most observers is obviously non-neutral and favors either the Catholic sentiment of the majority or the "secular" (read, atheist) sensibilities of the intellectual classes at the expense of a religiously and culturally exogenous minority. And if S.A.S. has been a source of anger and concern for the left of the political spectrum for its culturally imperialist overtones, Eweida et al. has drawn ire from more right-wing quarters for its perceived insensitivity to Christianity. While Ms. Eweida herself won her right to wear a small cross at work, Ms. Chaplin was not permitted to wear a cross in a hospital setting, and the other two plaintiffs -Ms. Ladele and Mr. MacFarlane -were unable to vindicate their rights to "manifest" their religious beliefs by avoiding workplace duties that they saw as sanctioning homosexuality 27 . What does religious freedom mean, one might well ask (and many have), in a world where the forces of militant secularism deny the faithful their right to dress as they see fit or to conscientiously object to practices that violate their religious scruples? How is this different from banning prayer? Before we mourn the impending collapse of civilization, however, I would like to explore an alternative reading of these cases and to suggest that, to the extent that there is a problem with the Court's approach, the problem is not one of an overreaching secularism chipping away at our collective religious freedom. Rather, I would propose that the problem is twofold. First, much of the criticism of the Court's approach is based on an unhelpful understanding of the role of neutrality in secular theory. Second, to the extent that the cases merit criticism, the flaw in the Court's approach is better characterized by a failure to fully take secularism to its logical conclusion.

Criticism of the Court's direction in recent religious liberty cases, and the concern over "militant secularism" in the Court in general, follows two lines of thinking. The first is a perfectionist approach that eschews neutrality altogether in favor of a partisan religious approach -the cases, some argue, are wrong because they restrict religious liberty full stop. Such decisions, the argument goes, reduce the visible presence of faith in public life and are, ipso facto, harmful because religion in general or one religion in particular is seen as a social good. While there is a discussion to be had about the degree to which religion should be visible and present in public life, this line of reasoning essentially holds that secularism is overreaching when it values non-religion28 to the same degree as religion. It suggests that secularism should subsist between religions, but not between religion and its absence. Such arguments have more purchase in the United States context due to the wording of the First Amendment, which refers directly to freedom of religion. The Convention, however, explicitly includes conscience and belief, both religious and non-religious in nature, and while religion still seems to occupy a special place in Court's jurisprudence, it cannot be said a priori to be preferable to other forms of belief or manifestation thereof.

The second line of thinking taps into the debates discussed above surrounding the weakness of liberalism in general and holds that the Court is perhaps trying but ultimately failing to be neutral in its treatment of religion. In each of these cases, the Court can be accused of supporting "neutrality" in a way that protects nonreligious feeling over religious feeling.

"Living together" becomes more important than the religious freedom to wear the niqab; "nondiscrimination against gay couples" becomes more worthy than one's deeply held religious convictions regarding marriage and family. The Court interprets neutrality in a way that sets aside religious belief in favor of other interests. The problem is that if neutral means nonreligious, then it is not neutral; rather, it is "secular," and "secularism" becomes an ideology favoring one vision of the good over another. This vein of criticism is more challenging in the sense that it challenges the Court's approach to secularism on its own terms. If indeed what the Court is doing when it upholds Article 9 is promoting a robust liberal secularism based ultimately on the cornerstone value of state neutrality, then it is by its own terms failing, since the results favor Christian or nonreligious concerns over Muslim ones, or favor the value of equality for homosexuals over that of freedom of religious conscience. If there is a truly neutral stance in these cases, then surely, the argument goes, it is to allow each individual to follow her conscience. Such an approach would seem to favor the secular values of both neutrality and freedom of conscience. The state is then not forced to choose between the interests of Ms.

Ladele and the marriage license applicants she objects to, and everyone is happy.

If neutrality and freedom are fundamental values of secular democracy, then this argument is a strong one, except that it does not leave everyone happy, as it ignores the expressive harm done by permitting discrimination. At some point we will need to choose between competing interests, and there is simply no truly neutral way of doing this. To be non-neutral in the servce of neutrality as a fundamental value seems unconvincing, at best. Another option emerges, however, if we reconsider neutrality's place in the structure of social values that secular society is meant to uphold. To do this, we must first recognize that the purpose of secularism is indeed to uphold certain values and, unavoidably, to prefer them to other values. To observe that secularism is non-neutral seems like a damning criticism on first glance but in fact is nothing more than a truism. Any position is non-neutral. So what do we mean when we try to uphold neutrality as a value? The critical (and I believe flawed) assumption of most critics of the robust secularism shown in religious freedom cases is that neutrality is a fundamental value and thus a basic requirement for any coherent model of liberalism. They will cite the familiar liberal paradox captured famously by Robert Frost, who described a liberal as "a man too broadminded to take his own side in a quarrel," and argue that any version of liberalism that does not uphold this kind of self-defeating neutrality is by definition illiberal. We must choose, the argument goes, between self-defeating liberal neutrality and perfectionism (and it follows, although it is rarely said clearly, that if we are going to be perfectionist the best way to do so is by preferring my values over yours).

Alan Patten offers a subtle deconstruction of this dilemma, however, which suggests what I think is a pragmatic way to reconcile the desire for liberal neutrality with the difficulty that state neutrality is unattainable so long as a government desires to actually govern. Patten takes the position that neutrality is not a fundamental value of liberalism, but rather an instrumental one. In his terms, neutrality is a downstream value, one that we pursue for other ends 29 . One of the implications of this is that neutrality no longer has a prohibitive character; that is to say, it loses its status as an absolute injunction and instead becomes a tool for achieving other, distinctly non-neutral, values. Patten is quick to point out that this is not a complete abandonment of the principle of neutrality. He argues that "the state has a defeasible, or pro tanto, reason to be neutral, one which is often quite weighty 30 ." But the crucial point is that it is a value that can be outweighed by other considerations. This approach is dangerous for the 29 Alan Patten, "Liberal Neutrality: A Reinterpretation and Defense," (2011) 3 Journal of Political Philosophy 20 30 Ibid., 6. obvious reason that it leads us back into the same old arguments about values that neutrality was intended to avoid. Which values outweigh neutrality? Why not Catholic ones? Why not Evangelical? Or Wahhabi? One answer is simply that those values do not lie upstream of neutrality, i.e. that neutrality is not a value that could be thought to exist in the service of those values. If neutrality is a downstream value, and if we agree that we do value it, then whatever we identify as the upstream values that it serves must actually be values that neutrality would support. Specific religious values clearly do not fall into that category. In fact, the desire to avoid those same old debates was one of the main factors in the rise to secularism in the first place. We know what a pluralistic but non-neutral society looks like. In its milder forms, it looks like Bangladesh or Uganda, where society functions so long as you are not atheist, gay or otherwise outside the dominant moral paradigm. In its more extreme forms, it looks like Europe at the turn of the 17th century, the Balkans in the 1990s, Syria in the 2010s. It is in the light of history, as well as of theory, that we must understand modern democracy's fascination with secularism and the quixotic but crucial role that neutrality plays in achieving society's core values.

And what are those values? What, in others words, is all this freedom for? Theorists have come up with a variety of answers, such as autonomy, dignity, equality, fairness, impartiality or evenhandedness. These values either stand in for neutrality, nuance it, or offer higher goals that it is instrumental in achieving. Such debates, however, tend toward an increasing level of abstraction that risks sidelining the vast majority of people who are not political philosophers.

If citizens of secular states are being asked to make sacrifices (setting aside multiculturalist homilies for a moment, tolerating difference is often going to involve sacrifice -just ask Ms.

Ladele) then they need clear answers as to the vision of the good that they are making these sacrifices for. On this score, the Court has not been very forthcoming, but there are occasional moments in the Court's jurisprudence when it seems to enunciate reasons behind state neutrality that seem to rise to the level of core European political values. In Kokkinakis v. Greece, for example, the Court does not hesitate to praise religious freedom as "one of the most vital elements that go to make up the identity of believers and their conception of life."31 This would seem to be a nod towards Locke's concept of autonomy as an upstream value. The Court in Eweida et al., on the other hand, seems more wedded to neutrality as a value in its own right.

There is little discussion of the concept of identity or personality in the decision, for example, yet frequent references to achieving a "fair balance" of the interests in the cases. The Eweida et al. decision does make significant progress, and it is precise in the elaboration of the requirements of state neutrality, specifically concerning the Court's lack of competence in passing judgement on the legitimacy of one's religious beliefs (provided the belief is deemed cogent and serious) or on a given manifestation's place in religious doctrine. The Court in S.A.S.

is almost effusive in its willingness to touch on European society's values, which seem to include dignity, equality, pluralism, tolerance and the right to express one's identity and personality. Yet rather than put forward any of these values as a rationale behind its decision, the Court once again retreats behind the margin of appreciation, and does so in a rhetorically curious way. Instead of speaking of values that the French government was protecting, or that it should be protecting, the Court couches several key points of its decision in what the government might plausibly have had in mind when drafting the veil ban legislation. What is more curious, they do so in a way that seems to ignore the actual legislative history of the ban. were decided by reference to the margin of appreciation. This is different from deciding in the state party's favor, rather in the same way that a "not guilty" verdict is not a judicial finding that a defendant is innocent in a criminal trial. It is, rather, a finding that the state acted within the margins of behavior that the Court will not condemn as a violation of the Convention. This allows the Court not to judge the merits of the practice in question and avoids having to make difficult findings such as government intent, the state of mind of the plaintiff, the meaning of "religion," or, notably, any deep discussion of the rationale underpinning Article 9. This "procedural turn" in the Court's jurisprudence extends beyond Article 9 cases, and has generated a fair amount of controversy and unease in the human rights community. The Court's focus on procedural adequacy is grounded in concerns over democratic accountability, but the Court's increasing deference to states on matters such as the veil ban has left some commentators wondering if the Court is ceasing to protect human rights in a meaningful way and perhaps becoming little more than a rubber stamp for national courts and legislatures.

Focusing on the use of the margin of appreciation offers a potential counter-narrative to the "rampant secularism" hypothesis. Rather than see the Court's trajectory as one of increasingly favoring "secular" over "religious" concerns, one could frame the issue as an increasing devolution of power back to national courts in response to growing resistance to supranational (and thus, arguably, anti-democratic) agglomeration of political power. Perhaps these cases are not a defeat for religion, but a victory for subsidiarity and the democratic ideal.

While it seems clear that the procedural turn favors national decision-making and emphasizes locally endorsed responses to value pluralism, another response to concerns over withering religious freedom in Europe is simply that the argument rests on an equivocation that sets up a false dichotomy. Critics of the Court's perceived secularist bias seem to conceive of secularism and religious freedom as being forces that exist in opposition to one another. You are "secular," or you are "religious." This is only true if you take secular to mean "nonreligious" -that view frames the Court as a locus for the struggle between faith and intolerant atheism, with atheism seeming to get the upper hand. But we can rise above the "culture war" framing of the issue by concentrating on the role of secularism as religious neutrality and accepting neutrality as a critical but pro tanto, downstream value as Patten suggests. Secularism should be seen not as favoring non-religious over religious values, but rather as the proposition that states should promote only a very narrow set of fundamental values as its vision of the good. Beyond that, they should ensure that their citizens can exercise their own freedom of conscience and religious convictions to the broadest extent possible that is coherent with those core values and does not infringe upon the rights of others to do the same. Those core values may vary from state to state, but in any secular democracy they will involve some combination of equality, fairness, and individual autonomy.

In this view, the role of secularism is to embrace equality and fairness in a non-neutral but broadly evenhanded way, allowing individuals and groups as much liberty as possible provided that they remain "within the pale" of those core values. Once those core values are in jeopardy, however, the state has no obligation to remain neutral and, in fact, has a duty not to remain neutral. Being biased against a particular religion that preaches persecution of a minority is not a failure of secularism, nor is it "intolerant liberalism" paradoxically undermining its own ideological foundations. Rather, this is secularism doing what it is intended to do -clearing the widest space possible within the limits of a small group of key liberal values. It is, in short, secularism's job to be the bad guy, the mediator who has to place certain limits on behavior, however sincerely motivated or deeply held, in order to protect the right of people of all beliefs and faiths to exercise their beliefs to the broadest extent possible. This brings us back to Stanley Fish's objections to liberalism, but casts them in a slightly different light. Secularism is a non-neutral moral order, but one of a very particular sort. If we conceive of it not as neutral, not as content-free, but rather as embodying a series of values whose goal is to minimize conflict by using state power in an evenhanded way, we overcome the various objections being leveled at secularism. In that case, however, one accusation leveled at the Court does stand. The Court's decision-making does impose a particular secular ideology, one based in broadly Millian terms on maximizing liberty while minimizing injustice and abuse of majoritarian power. But this should not surprise us, particularly in a human rights court. Human rights may encourage democracy and hold it up as an ideal, but this does not negate the fact that at its heart international human rights law is anti-majoritarian, as indeed is any robust conception of rights. Critics of secularism suggest that there is an inherent tension between the secular and the religious. The Fishian answer is blunt, but powerful. Yes, it says, there is a tension, but only when religion (or non-religious viewpoint) steps out of line. If this sounds almost Hobbesian in its appeal to raw power, that's because it is. But the crucial point is that secularism, when seen in this light, is not a bias against the religious. It is a bias against ideologies that undermine equality, fairness, tolerance and human dignity. In one sense we are simply shifting the debate from theological to broader, but equally contentious, moral questions regarding the nature of equality and dignity. But that is a crucial shift, for a focus on those values, however problematic, need not be grounded in unfruitful and one-sided arguments over the controversial ontological propositions which accompany most religious traditions. Citizens may then participate as equals in a more limited but also more pluralistic debate concerning of opportunities and burdens to shared by society as a whole. Secularism, in short, is at times in tension with religious freedom, but it is also, and crucially, the sine qua non of religious freedom in a pluralist society.

The Problem Cases Reconsidered

At the risk of minimizing the sincere concerns that some religious commentators have raised concerning these cases and the direction of the Court in general, it is possible to view such concern as embodying a common form of anecdotal reasoning in legal and political discourse, the tendency to view controversial cases as indicative of imminent system failure.

In this light, we should probably approach with caution the alarm some have expressed at the decisions in Eweida et al.. Eweida et al., many have argued, is a good decision, both for "secular" values and for religious freedom. Not only has the Court put to rest the argument that the ability to leave one's job is sufficient guarantee of freedom of conscience, and reasserted the state's lack of competence to pass judgement on the validity of religious beliefs, but it has also upheld the right of the state to stand up for fundamental values of equality and to invoke a sensible balancing approach to the interests of religious freedom and public safety, rather than favoring a knee-jerk assumption that religiously motivated concerns trump other weighty commitments. Eweida et al. has generated controversy because it has elevated the state's broad concerns for public safety and for equality above the individual's desire to express her religious convictions or to not be complicit in condoning a view of marriage or sexuality antithetical to his/her convictions. In short, from a Fishian point of view at least, what secularism did wrong in this case is win. While I do not wish to minimize the important, and potentially problematic, implications the case has for conscientious objection, the Court's analysis involves a serious attempt to balance the issues honestly and with regard to all parties 32 . S.A.S. v. France, however, is harder to justify, and has generated far more controversy.

But if the case is wrongly decided, is the problem really that "intolerant secularism" has once again struck a blow against religious freedom? There are a variety of other arguments for what is wrong with S.A.S. that seem more forceful than the rising tide of irreligion. While this case has been dissected in greater detail elsewhere, a brief look at the structure of the argument may shed light on the problems with the Court's decision. In order to justify a limitation on the manifestation of religious freedom (the Court did find that the applicant's Article 9 rights were affected), the state must show that the measure is "necessary in a democratic society in the interests of public safety, for the protection of public order, health or morals, or for the protection of the rights and freedoms of others." Thus not only must the limitation be necessary, but it must be necessary for one of several clearly specified reasons. The Court rules out the obvious option that it was done to protect women 33 (falling under protecting the "rights and freedoms of others"), and finds the state's argument regarding public safety to be unconvincing 34 . They then look at the French government's claim that they imposed the ban in order to "ensure the observance of the minimum requirements of life in society." This is not explicitly included in the limitation clauses, but the Court accepts it nonetheless, lumping it in awkwardly with "protection of rights and freedoms of others." Once they have accepted that France might indeed feel it necessary in a democratic society to be able to see everyone's face in public (there is notably no enquiry, theoretical or empirical, into the reasonableness of the claim), they turn to the question of proportionality. Noting that the blanket ban affects only a 32 Some scholars, notably Paul Johnson, have regretted the use of the margin of appreciation in order to conceal the moral reasoning that pulses under the surface of the decision. It may be regrettable in its failure to assert the fundamental values of equality and acknowledge that "gay rights" are not separate from "human rights," but it is not surprising. Not only is it consistent with the procedural turn in the courts decision-making since Lautsi v. Italy, but it is also a characteristic trait of liberal discourse when positions must be taken without seeming to undermine neutrality. 33 S.A.S. v. France, §137. 34 Ibid., §139. handful of women, and that the fines are not extremely high, the Court concludes that the measure is proportionate. In other words, the Court has upheld a practice that targets a small minority and deprives them of a fundamental right precisely because they are a small minority 35 . Moreover, they do so in a lengthy opinion touching on Islam that seems unable at times to lift itself out of a group rights rhetoric that it notably did not indulge in Eweida et al., which involved Christian beliefs. While the Court has not engaged in any Islamophobic rhetoric (the same cannot be said about the legislative debates in France surrounding the veil ban), it would not be unreasonable to suggest that the Court's decision shows a bias and insensitivity towards Islam, and has simply cobbled together an argument to reach the conclusion it wanted. A genuinely secular approach would have treated the veil as it treats the cross, and in the name of equality and evenhandedness struck down the ban as a clearly nonsecular move against a disfavored religion. Instead, the Court hides behind proceduralism in a way that favors a majoritarian vision of the good over a manifestation of religious belief that many in France find uncomfortable. It favors a procedural concept of subsidiarity over the fundamental principles of equality and evenhandedness. In other words, the problem behind S.A.S. v. France is not that the Court is being overly secular, but rather that it is not secular enough.

Conclusion

One of the hazards of legal scholarship, particularly in an emotionally charged field such as human rights law, is that one is always tempted to find something wrong with any given court's decision. Whatever the right, it is never being protected enough, or in the appropriate way, or for the right reasons. This tendency is not necessarily a bad thing; especially where rights are concerned, it is perhaps better to be overly vigilant than to be complacent in the face of abuses. But we must be equally careful when rights become political tools, for in such cases a misguided vigilance can lead to merely exchanging one rights violation for another. Religious freedom is neither a journey nor a destination. It is a balancing act, and every tip of the scales will work to the benefit of some and to the detriment of others. Religious freedom is certainly a fundamental value of the Convention. It is a right that must therefore be equally accessible to all, and any conflicts between such rights must be dealt with in an evenhanded way. This will sometimes necessitate limiting one's exercise of that right, as in the case of Ms. Ladele.

But limiting rights in the name of secular neutrality is not the same as disregarding them or 35 Ibid., §144-146. devaluing them. On the contrary, it is precisely by vigorously upholding secularism that we best guarantee the fundamental importance of the freedom of religion and belief as a right equally available to all. Secularism, seen in this light, does not oppose religion; it takes it seriously, and thus honors it far more than standing by and allowing practices that undermine the values of equality, fairness and individual autonomy, the very same values which underpin religious freedom in the first place.

  What might have been a key moment in the Court's history to reflect on what values Europe stands for became instead a hypothetical discussion of what might be a plausible reason for the ban, followed by a shrug of shoulders and a refusal to take a real position. What complicates the clear enunciation of core values, particularly in S.A.S., is the use of the margin of appreciation doctrine. The Court has shown a tendency in recent years to avoid making direct pronouncements on Article 9 questions by invoking the margin of appreciation in deference to state legislatures; of the five cases covered in S.A.S. and Eweida et al., four
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The latter cases are indicative of the new breed of "complicity cases" which, if American practice is a reliable guide to future trends in Europe, will occupy much more of the Court's time in the near future.

I use the term "non-religion" with some hesitation, as it is maddeningly imprecise, but the commonly used term "secularism" in this context promotes precisely the kind of confusion between political secularism in the 'religious neutrality sense of the word and non-religious concerns.
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