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Institutionalising global demoi-cracy

SAMANTHA BESSON

Introduction

Over the last few years, international institutional reform has become a
major concern among international lawyers." They are not alone in
addressing the issue, however. Global justice theorists have also started
focusing on the crucial institutional dimension of global justice. So
doing, they have gradually developed normative criteria to guide reform
of international institutions. Interestingly, some of them have also
emphasised the need to pay heed to existing institutional structures
and to factor those into any valuable normative reflection on the design
of future global institutions. It is such a dynamic and reflexive approach
to institutionalising global® institutions which I would like to adopt in
this chapter, starting from normative requirements, confronting them to
institutional reality and, finally, returning to our normative starting
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% In what follows, the term ‘global’ has been chosen to include all institutions and processes
implicated in the production of the law that applies in national cases, whether suprana-
tional, international or transnational, but also national institutions and processes which
remain at the core of the former either for implementation or further legislative purposes.
See S. Besson, ‘Theorizing the Sources of International Law’, in S. Besson and J. Tasioulas
(eds.), The Philosophy of International Law (Oxford University Press, in press (2010)).
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point to rethink it through and produce a normative proposal that is both
critical and feasible.

That method will be used in the chapter to discuss a specific issue
underlying and somehow conditioning all current projects of interna-
tional institutional reform: global democracy. Although the theorising of
democracy beyond the state has been at work for quite some time now,
first in the context of the European Union and more recently at the
international level, most publicised projects fall short of an institutional
proposal, i.e. of an account of how to turn their normative proposalinto a
plausible institutional structure. Moreover, in the few cases where these
projects do provide institutional proposals, they often fail to accommuo-
date current international institutional circumstances both in the theo-
retical model and in their suggestions for further institutionalisation.
And this shortcoming is one of the reasons for their failure to convince as
they should. This chapter’s principled proposal for a model of global
democracy should serve as a focal point for provisional support of
existing institutions, while at the same time providing guidance for
improvement and stimulating institutional reform.”

A three-pronged argument will enable us to identify a more institution-
sensitive model of global democracy which can match the pluralism that
characterises current law-making processes in a globalised world. The first
section will explain why the legality of international law can no longer be
thought of separately from its legitimacy and how international law
should be produced so as to be able to claim 1egitimacy.4 More precisely,
I will argue that global democracy is one of the most important dimen-
sions of the legitimacy of international institutions and respectively of
international law, and hence a necessary requirement of international
law-making processes. Given the current state of international institu-
tions, however, the objection pertaining to the lack of feasibility of global
democracy needs to be met adequately. The second step will be to argue
for a theoretical model of global democracy that does not aim at imitat-
ing existing institutional models of national democracy in a world state.
Rather, mirroring international institutional and legal evolution, global
democracy should be conceived of as pluralistic, deterritorialised and

3 See A. Buchanan, Justice, Legitimacy, and Self-Determination: Moral Foundations for
International Law (Oxford University Press, 2004), 324.

* ‘International law’ is used here in a broad sense to refer not only to intergovernmental
law, but also to the outcome of any post-national law-making processes, i.e. processes
which take place beyond the national state, whether they are supranational, international
stricto sensu or transnational.
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deliberative, i.e. in a nutshell as deliberative demoi-cracy. The final step
in the argument will be to suggest ways in which this institution-sensitive
normative argument can translate into further institutional require-
ments, both in terms of the adequate fora for global demoi-cratic delib-
eration and in terms of participatory and representative modalities of
that deliberation.

International law, legitimacy and democracy

In a nutshell, the legitimacy of law amounts to its ability to provide
peremptory or exclusionary reasons for action. The law’s (legitimate)
authority is distinct from that of its moral content and relies on content-
independent reasons. A given legal norm may only be said to be author-
itative in this sense, when it matches pre-existing individual reasons in
such a way that the person is in a better position to comply with the latter
if it complies with the former.> As a result, there is no general prima facie
obligation to obey the law qua law and legality alone is not enough for
legitimacy. Legitimacy is an essential part of legality, however, in the
sense that the law should be such that it can claim to be legitimate and
hence to bind those to whom it applies. In circumstances of pervasive
and persistent disagreement about substantive moral issues, the demo-
cratic nature of the law-making process is often regarded as the best
justification for that claim.’

The question that needs to be addressed in this section is whether the
principles underlying national law’s legitimacy apply to the (legitimate)
authority of international law and in particular to its authority both
over states and individuals. A second question pertains to the type of

5 See J. Raz, The Authority of Law (Oxford University Press, 1979); . Raz, Ethics in the
Public Domain (Oxford University Press, 1995); S. Besson, The Morality of Conflict.
Reasonable Disagreement and the Law (Oxford: Hart Publishing, 2005), ch. 13. Note
that the Razian conception of authority may be borrowed separately from the remainder
of Raz’s legal theory. See for a revised democratic conception of Razian authority,
J. Waldron, ‘Authority for Officials’, in L. H. Meyer, S. L. Paulson and T. W. Pogge
(eds.), Rights, Culture, and the Law. Themes from the Legal and Political Philosophy of
Joseph Raz (Oxford University Press, 2003), 45; S. Besson, ‘Democracy, Law and
Authority’ (Review of Lukas Meyer, Stanley Paulson and Thomas Pogge (eds.), Rights,
Culture and the Law: Themes from the Legal and Political Philosophy of Joseph Raz),
Journal of Moral Philosophy, 2 (2005), 89.

See Besson, Morality of Conflict, chs. 13 and 14; T. Christiano, The Rule of The Many:
Fundamental Issues in Democratic Theory (Boulder: Westview Press, 1996).
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! legitimacy claims that may be made adequately by international law and
in particular whether they should and can be of a democratic nature.

International law and legitimacy

Until the 1990s, and but for a few exceptions,” the legitimacy of inter-
national institutions and accordingly of international law was no real
concern for international lawyers; legitimacy was a concern confined to
the arena of national politics. In international affairs, the only relevant
subjects were states and not individuals. As a consequence, in those rare
cases where legitimacy was discussed in international law, it was in order
to be linked back to state consent, just as the authority of a promise
derives from the promisor’s consent. This minimalist understanding of
international legitimacy mirrored the traditional contractualist or con-
sensualist approach to international law, according to which states are
both the authors and the subjects of international norms and hence bind
themselves by agreeing to them.® Following Buchanan, one may coin this
approach the State Consent model.’

From the 1980s onwards, international law itself started regulating
issues of legitimacy, and democratic legitimacy more precisely, albeit at
the national level. This had been the case quite early on, for instance, in
the areas of the right to self-determination and democracy-conditioned
state recognition, of free elections monitoring, and of democratic and
more generally human rights conditionality clauses in trade agreements.'?
Paradoxically, however, the gradual emergence and reinforcement of the

7 See, for example, T. Franck, ‘Why a Quest for Legitimacy?’, UC Davis Law Review, 21
(1987), 535; T. Franck, ‘Legitimacy in the International System’, American Journal of
International Law, 82 (1988), 705; T. Franck, ‘The Emerging Right to Democratic
Governance’, American Journal of International Law, 86 (1992), 46.

8 See most recently, J. L. Goldsmith and E. A. Posner, The Limits of International Law
(New York: Oxford University Press, 2005), ch. 7. Contra: T. Franck, ‘The Power of
Legitimacy and the Legitimacy of Power: International Law in an Age of Power
Disequilibrium’, American Journal of International Law, 100 (2006), 88; A. Buchanan,
‘Democracy and the Commitment to International Law’, University of Georgia Journal of
International and Transnational Law, 34 (2006), 305.

9 See A. Buchanan and O. Keohane, ‘The Legitimacy of Global Governance Institutions’,
Ethics and International Affairs, 20 (2006), 405; A. Buchanan, ‘Legitimacy of International
Law’, in S. Besson and J. Tasioulas (eds.), The Philosophy of International Law (Oxford
University Press, in press (2010)).

1% See G. Fox and B. Roth, ‘Introduction: The Spread of Liberal Democracy and Its Implications
for International Law’, in G. Fox and B. Roth (eds.), Democratic Governance and
International Law (Cambridge University Press, 2000), 1; C. Pippan, ‘Right to Democracy
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so-called international right to democracy'' did not immediately lead to
challenging international law-making processes themselves. This may
seem quite surprising given the latter’s prima facie dubious democratic
quality; not only did these processes vest very little legitimacy onto the
democratic standards developed for national political processes,'* but
the concentration of international competences in the executive and
hence the ‘deparlamentisation’’® of international matters at the national
level had perverse effects on national democracies themselves.'* Of
course, the legitimacy of international law necessarily increases with
the democratisation of national law-making processes and in this sense
the latter are a necessary element of international legitimacy. Following
Buchanan, one may coin this approach the Democratic State Consent
model.'® It remains, however, that the focus on national democracy in
those international norms pertaining to the right to democracy confirms
the traditionally indirect approach to international legitimacy based on
national democracy and hence ultimately on state consent.*®

It is only since the mid-1990s that attitudes relative to the legitimacy of
international law itself started to shift.'” As a result, the legitimacy of

in International Law’, European Journal of International Law, 15 (2004), 213; M. Beutz,
‘Functional Democracy: Responding to Failures of Accountability, Harvard Journal of
International Law, 44 (2003), 387; R. Rich, ‘Bringing Democracy into International Law’,
Journal of Democracy, 12 (2001), 20; J. Crawford and S. Marks, ‘The Global Democracy
Deficit: An Essay in International Law and its Limits’, in D. Archibugi, D. Held and
M. Kohler (eds.), Re-Imagining Political Community, Studies in Cosmopolitan Democracy
(Cambridge: Polity Press, 1998), 72; H. J. Steiner, ‘Political Participation as a Human Right’,
Harvard Human Rights Yearbook, 1 (1988), 77.
See Franck, ‘Legitimacy in the International System’; T. Franck, The Power of Legitimacy
among Nations (Oxford: Clarendon Press, 1990); Franck, ‘Emerging Right’; J. Crawford,
‘Democracy and International Law’, British Yearbook of International Law, 44 (1993),
113; J. Crawford, ‘Democracy and the Body of International Law’, in G. Fox and B. Roth
(eds.), Democratic Governance and International Law (Cambridge University Press,
2000), 91; J. Crawford, ‘Democracy in International Law — A Reprise’, in G. Fox and
B. Roth (eds.), Democratic Governance and International Law (Cambridge University
Press, 2000), 114.
See the critical essays in Fox and Roth, ‘Introduction’.
E. Stein, ‘International Integration and Democracy: No Love at First Sight’, American
Journal of International Law, 95 (2001), 493.
See Crawford, ‘Body of International Law’; Crawford, ‘Democracy, A Reprise’; Franck,
‘Legitimacy in the International System’.
See Buchanan and Keohane, ‘Global Governance Institutions’; Buchanan, ‘Legitimacy of
International Law’.
See Crawford and Marks, ‘Global Democracy Deficit’, 82-5.
See Franck, ‘Quest for Legitimacy; Franck, ‘Legitimacy in the International System’;
Crawford, ‘Democracy and International Law’; J. Weiler and A. Paulus, “The Structure of
Change or Is there a Hierarchy of Norms in International Law?, European Journal of
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international law can no longer be put at rest by reference to the two models
mentioned before. The State Consent model cannot account for the legiti-
macy of all international law norms. The primary reason for this is double:
not only are states no longer the only international law-making institutions,
but they are no longer the only international legal subjects either. As such,
their consent remains at the most a residual source of legal authority in the
cases where they are both authors and subjects of international legal
norms.*® Besides, even in those cases, the development of other sources of
international law such as customary law makes it increasingly difficult to
link normativity back to state consent. Finally, even when this link seems
plausible, most legal philosophers actually doubt that consent can be a
constitutive source of legal authority of its own.'” This becomes even
more problematic when those protected by the respect for autonomy, and
equal autonomy more precisely, are states, whereas those usually protected
by consensual approaches to authority in political theory are individuals.*
Nor can this renewed concern for international legitimacy be sidelined
by reference to the Democratic State Consent model. This model amounts
to a merely indirect form of global democracy, i.e. one that derives the
legitimacy of international law from the electoral legitimacy of state
representatives negotiating and consenting to those norms.”" Of course,
democratic state consent is an important factor of global democracy,

International Law, 8 (1997), 545; D. Bodanksy, ‘The Legitimacy of International Governance:
A Coming Challenge for International Environmental Law?, American Journal of
International Law, 93 (1999), 596; Stein, ‘International Integration’; M. Kumm, ‘The
Legitimacy of International Law: A Constitutionalist Framework of Analysis’, European
Journal of International Law, 15 (2004), 907; A. von Bogdandy, ‘Globalization and Europe:
How to Square Democracy, Globalization and International Law’, European Journal of
International Law, 15 (2004), 885; J. Weiler, ‘The Geology of International Law -
Governance, Democracy and Legitimacy’, Zeitschrift fiir auslindisches &ffentliches Recht
und Vilkerrecht, 64 (2004), 547; Buchanan, Moral Foundations, chs. 5 and 7; Buchanan,
‘Democracy and Commitment’; Buchanan, ‘Legitimacy of International Law’; Franck,
‘Power of Legitimacy’; Besson, ‘Theorizing the Sources’; J. Tasioulas, ‘The Legitimacy of
International Law’, in S. Besson and J. Tasioulas (eds.), The Philosophy of International Law
(Oxford University Press, in press (2010)); S. Besson, “The Authority of International Law -
Lifting the State Veil’, Sydney Law Review 31: 3 (2009).

'8 See Buchanan, Moral Foundations, 317-19.

19 Gee Buchanan, Moral Foundations, ch. 7; J. Tasioulas, ‘Review: Justice, Legitimacy and

Self-Determination: Moral Foundations for International Law’, International and

Comparative Law Quarterly, 55 (2006), 238. Contra: T. Christiano, ‘Democratic

Legitimacy and International Institutions’, in S. Besson and J. Tasioulas (eds.), The

Philosophy of International Law (Oxford University Press, in press (2010)).

See, for example, Buchanan, Moral Foundations, 317-20, 325.

See, for example, A. Paulus, ‘Comment: The Legitimacy of International Law and the

Role of the State’, Michigan Journal of International Law, 25 (2004), 1057.

2
21
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provided of course that the states consenting are democratically orga-
nised, that state representatives are publicly accountable and that the
ways in which decision-making among states is organised are adequately
inclusive and egalitarian.”” It is not, however, sufficient in itself from an
individual perspective. International law impacts directly on individual
lives and private persons have become international legal subjects, both
passively as bearers of international rights and duties and actively as
direct claimants before international authorities. It is time, therefore,
that they become international law-makers as well.”*> Moreover, interna-
tional norms now cover areas traditionally left to national law, go well
beyond the regulation of interstate relations and pertain to individuals’
basic interests, and this without respecting national legitimating chan-
nels. Finally, not all individuals affected by international law are citizens
of democratic states and hence have a say in national democratic pro-
cesses pertaining to international issues or are represented by democra-
tically elected representatives in international fora, thus creating an
inequality in legitimacy.* In those new circumstances, the call for the
legitimacy of international law comes closer to the one in national law;
international legal norms should be able to be justified directly to those to
whom they apply on grounds of global justice and cosmopolitan ethics,*®

International legitimacy and democracy

If legitimacy and its relationship to legality have now become front stage
in international law scholarship, it comes as no surprise that global
democracy be considered as one of the most important sources of
legitimacy of international law. According to the Global Democracy
model, international law may only be regarded as legitimate and binding
upon its subjects, when all the individuals (directly or indirectly) affected
have been included in the decision-making process.

If legality alone is not enough for the legitimacy of international law,*®
international law should be such that it can claim legitimacy. There are

22

See Christiano, ‘Democratic Legitimacy’.
23

See Besson, ‘Theorizing the Sources’; R. McCorquodale, “The Individual in International

Law’, in M. D. Evans (ed.), International Law, 2nd edition (Oxford University Press,
2006), 307. '

See S. Caney, Chapter 3, this volume.

See P. Alston, ‘The Myopia of the Handmaidens: International Lawyers and
Globalization’, European Journal of International Law, 8 (1997), 447.

Contra Kumm, ‘Legitimacy’; Franck, ‘Legitimacy in the International System’; Franck,
‘Power of Legitimacy’. See Buchanan, ‘Legitimacy of International Law’.
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many other dimensions to international law’s legitimacy than democ-
racy, such as the substantive legitimacy of legal contents or other forms 9f
output legitimacy. However, procedural legitimacy, and democracy in
particular, are the most consensual sources of legitimacy in plural_ist
societies where reasonable disagreement about global justice is pervasive
and persistent.”” Democratic law-making procedures respect the mini—
mal political equality of each participant®® and hence allow for coordina-
tion under conditions that vest their outcomes with authority and
reasons to abide by them. This coordination-based approach to -legal
legitimacy is even better suited to international law 295 the latter applies to
very different subjects and in very different places.

True, this does not preclude the co-existence of other secondary
sources of legitimacy of international law in certain cases, such as
substantive justice, as in the case of jus cogens norms, or state consent
in certain more limited cases. Nor does it imply that all sources of
international law should become democratic to be vested with legiti-
macy; some simply cannot for reasons pertaining to the nature of t}}e%r
process or to their law-makers.”® Finally, democracy requires a mini-
mal guarantee of human rights to function properly and these. are
therefore an intrinsic part of the legitimating process of international
law besides democracy;’' this is the case of the minimal right.to
political equality and of political rights such as freedom of expression
and reunion.

27 See Besson, Morality of Conflict, chs. 6, 13 and 14. o o

28 See C. Beitz, ‘Procedural Equality in Democratic Theory: A Preliminary Examination’, in
R. Pennock and J. Chapman (eds.), Liberal Democracy, Nomos XXV (New York
University Press, 1983), 71. o .

2% See Buchanan and Keohane, ‘Global Governance Institutions’; Caney, Chapter 3, this
volume.

30 See Besson, ‘Theorizing the Sources’. -

31 See Buchanan arid Keohane, ‘Global Governance Institutions’; Buchanan, ‘Legitimacy of
International Law’. ‘ .

32 Note, however, that pervasive disagreement about human rights is a reason why huma'n
rights cannot constitute a sufficient basis for the legitimacy of international law on their
own (contra: Buchanan, Moral Foundations, chs. 5 and 7; Buchanan, ‘Democracy and
Commitment’; Buchanan, ‘Legitimacy of International Law’; see, however, A. Buchanan,
‘Human Rights and the Legitimacy of the International Legal Order’, Legal Theory, 14
(2008), 39-70). See Besson, Morality of Conflict, ch. 9; J. Waldron, Law and
Disagreement (Oxford University Press, 1999), chs. 11 and 13.
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Theorising global demoi-cracy
Global democracy qua theoretical challenge

In a nutshell, democracy requires that all those whose basic interests are
affected by policy decisions are able to participate directly or indirectly in
the process of making them. Global democracy draws the consequences
of globalisation for democracy. National states are no longer the only
sources of decisions that affect their legal subjects;>> many decisions are
taken outside the reach of national political processes as for instance by
international law-making processes, but also by other national political
processes which can produce decisions that affect people outside their
electoral constituencies. Globalisation thus generates a legitimacy gap
that needs to be filled by globalising democracy.”*

Global democracy groups all democratic processes that occur within and
beyond the national state and whose outcomes affect individuals within that
state, but in ways that link national democracy to other transnational, inter-
national or supranational democratic processes. Thus, it is not simply about
improving national processes, nor about legitimising international processes
indirectly through those national processes.”® Indirect international democ-
racy models of this kind have to answer the famous dilemma they create for
states between defending their citizens’ interests at the expense of other states
and their citizens, on the one hand, and following the rules of international
democracy at the expense of their own citizens’ interests, on the other.*® Nor
should global democracy be confused with the idea of a cosmopolitan state
and supranational democracy.” The idea of a world state has long been
regarded as neither feasible nor desirable given the resilience of the national
state and its key role in the global law-making processes.*®

3 See J. Habermas, ‘The Postnational Constellation and the Future of Democracy’, in
J. Habermas and M. Pensky (eds.), The Postnational Constellation - Political Essays,
(Cambridge University Press, 2001), 58; D. Held, ‘Cosmopolitanism: Globalization

i Tamed?’, Review of International Studies, 29 (2003), 465.

See D. Archibugi, ‘Cosmopolitan Democracy and Its Critics: A Review’, European

.5 Journal of International Relations, 10 (2004), 438.

- See Archibugi, ‘Cosmopolitan Democracy’, 442.

See .D. )Archibugi, ‘The Reform of the UN and Cosmopolitan Democracy: A Critical

. Review’, Journal of Peace Research, 30 (1993), 305.

See, for example, D. Held, ‘The Transformation of Political Community: Rethinking
Democracy in the Context of Globalization’, in I. Shapiro and C. Hacker-Cordon (eds.),

Democracy’s Edges (Cambridge University Press 1999), 84; Habermas, ‘Postnational
Constellation’.

% See Archibugi, ‘Reform of the UN’, 306.
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Rather, global democracy amounts to a pluralist model that identifies
different levels of legitimation and places national democracy at the core
of global democratic processes.” Even though they have been deeply
affected and somehow weakened by globalisation, national law-making
processes are much more central to global law-making processes than
some claim they are. Thus, they remain crucial to the ratification and
implementation of international norms.*® They have also become major
channels of transnational and comparative law-making.*" In fact, the
pluralist relationship between the national and international legal orders
implies accommodating national democratic law-making processes
within the international ones. Because they affect the same people nor-
matively, the different law-making processes should be connected rather
than hermetically separated and they should be coordinated rather than
set in priority to each other.*? In revealing those beneficial connections
between national democracy and transnational or post-national democ-
racy and the need to open up national democracies to one another, global
democracy proposes the implementation of a multi-layered and multi-
centred democratic society not only among and beyond states, but also
within states themselves.

Of course, if one understands global democracy as inclusive of a
multitude of national and post-national law-making processes, it is
important to adapt the concept of democracy to the new post-national
constellation and its many layers of governance. Global polities cannot
be governed in the same way as national ones. Democratic models need,
moreover, to be revised at the national level as well. In a globalised
world, indeed, national democracies themselves can be deemed deficient
in many ways.*’ In fact, global democracy is a holistic process that

39 Gee S. Sassen, ‘The Participation of States and Citizens in Global Governance’, Indiana
Journal of Global Studies, 10 (2003), 5.

40 See Paulus, ‘Comment’; Sassen, ‘Global Governance’, 10 and 15.

41 See, for example, A. M. Slaughter, ‘Government Networks: The Heart of the Liberal

Democratic Order’, in G. Fox and B. Roth (eds.), Democratic Governance and

International - Law (Cambridge University Press, 2000), 199 A. M Slaughter,

‘Disaggregated Sovereignty: Towards the Public Accountability of Global Government

Networks’, Government and Opposition, 39 (2004), 159; J. Delbriick, ‘Exercizing Public

Authority Beyond the State: Transnational Democracy and/or Alternative Legitimation

Strategies?’, Indiana Journal of Global Studies, 10 (2003), 29.

See Besson, ‘Theorizing the Sources’.

See e.g. Archibugi, ‘Cosmopolitan Democracy’; V. Schmidt, “The European Union:

Democratic Legitimacy in a Regional State?’, Journal of Common Market Studies, 42

(2004), 976; J. M. Guéhenno, La fin de la démocratie (Paris: Champs Flammarion, 1999).

42
43
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integrates these different layers in such a way that their democratic
quality can no longer be judged in an isolated fashion and depends on
their imbrication with other layers.** Hence, the model of global democ-
racy proposed needs to take into account the existing institutional reality
beyond the state and accordingly reassess democratic normative require-
ments developed in the national context.

In what follows, I would like to argue that there are three main key
dimensions that a model of global democracy should have in order to be
able to both accommodate and further challenge global institutional devel-
opments: first, the who-question: it should have a multitude of democratic
subjects, hence the concept of demoi-cracy; second, the where-question:
global demoi-cracy should be conceived of as deterritorialised, hence the
concept of deterritorialised demoi-cracy; and, finally, the how-question:
global demoi-cracy is best understood as based on deliberation, hence the
concept of deliberative demoi-cracy.

Three dimensions of global democracy

Global demoi-cracy

The absence of a global demos is one of the main objections to global
democracy. According to this objection, government representatives are
still the primary participants in discussions relative to global politics,
rather than the whole community of global stakeholders.*”

The problem is that there is no agreed set of criteria as to how to judge
what makes a multitude of people a demos or a political community. Self-
rule or self-legislation which lies at the core of democracy also implies
self-constitution; the community which binds itself by the laws it gen-
erates defines itself at the same time as a democratic subject by drawing
its own boundaries.*® True, these boundaries usually match pre-political
and cultural or ethnic boundaries.*” Comparative politics and history

* See J. S. Dryzek, ‘Transnational Democracy’, Journal of Political Philosophy, 7 (1999), 30;
Archibugi, ‘Cosmopolitan Democracy’; ]. Bohman, ‘From Demos to Demoi: Democracy
across Borders’, Ratio Juris, 18 (2005), 293; S. Besson, ‘Deliberative Demoi-cracy in the
EuroPean Union. Towards the Deterritorialization of Democracy’, in S. Besson and J. L.

s Mart{ (eds.?, Deliberative Democracy and its Discontents (Aldershot: Ashgate, 2006), ch. 9.
See N. Urbinati, ‘Can Cosmopolitical Democracy Be Democratic?’, in D. Archibugi (ed.),

P Debating Cosmopolitics (London: Verso, 2003), 67.

See S. Benhabib, The Rights of Others: Aliens, Residents and Citizens (Cambridge

- University Press, 2004), ch. 4.

See, for example, M. Canovan, Nationhood and Political Theory (Cheltenharn: Edward Elgar
1996); D. Miller, Citizenship and National Identity (Cambridge: Polity Press, 2000). ’
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have shown, however, that this is not always the case. All it takes often is
some kind of ‘we-feeling’, a form of solidarity among different ‘stake-
holders’.*® In fact, solidarity need not necessarily be pre-political at all; it
can be generated by the political exercise itself. This minimal require-
ment of a solidarity feeling should also apply at the post-national level,
therefore. There is no reason why solidarity need respect state bound-
aries,* as recently exemplified in the European Union.>

In fact, this global or at least post-national solidarity need not be
exclusive of pre-existing democratic solidarities at the national level. In
many transnational areas of governance, one finds different demoi repre-
sented in the same political processes, and even being ‘civilised” in this
shared political process to borrow an expression used in the European
Union.”! If communities of fate already overlap de facto, it would be
regressive to try to identify this pluralistic global community in a static
manner as a single and territorially delimited global polity.”® As a conse-
quence, it is not only the congruence between pre-political and political
boundaries of the demos which is put into question at the post-national
level, but also the single nature of the post-national demos.

Global democracy is the outcome of the imbrication of many national,
transnational, international and supranational democratic processes in
which the democratic subjects are many and do not necessarily consti-
tute a single overarching demos. Thus, rather than seek to identify a
unitary global demos, be it national or supranational, the alternative to
an indirectly democratic global polity qua union of democratic states
should be a directly demoi-cratic global polity qua union of peoples.”

4 See Archibugi, ‘Cosmopolitan Democracy’.

49 See C. Calhoun, ‘The Class Consciousness of Frequent Travellers: Towards a Critique of
Actually Existing Cosmopolitanism’, in D. Archibugi (ed.), Debating Cosmopolitics
(London: Verso, 2003), 86.

50 See Besson, ‘Deliberative Demoi-cracy’s S. Besson, “The EU and Human Rights: Towards

a New Kind of Post-national Human Rights Institution’, Human Rights Law Review, 6

(2006), 323.

See J. Weiler, ‘To Be a European Citizen: Eros and Civilization’, in J. Weiler (ed.),

The Constitution of Europe (Cambridge University Press, 1999), 324; Held,

‘Cosmopolitanism: Globalization Tamed?".

52 See Archibugi, ‘Cosmopolitan Democracy’.

53 See in the EU context, Besson, ‘Deliberative Demoi-cracy’; ]. Bohman, ‘Constitution
Making and Democratic Innovation: The European Union and Transnational
Governance’, European Journal of Political Theory, 3 (2004), 315; Bohman, ‘Demos to
Demoi’; K. Nicolaidis, ‘The New Constitution as European Demoi-cracy?’, The Federal
Trust Constitutional Online Paper, 38 (2003); K. Nicolaidis, ‘We, The Peoples of
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That is after all what some have read in the maybe not so rhetorical ‘We,
the Peoples’ of the Preamble to the UN Charter. -

Deterritorialised global demoi-cracy

Not only should global democracy be understood as a process connecting
a plurality of democratic subjects, but it can only be effectively under-
stood as such if it is conceived of as deterritorialised and as constituted of
a global functional demos of demoi. Plurality is not only a quantitative
characteristic of global democracy, but also a qualitative one qua func-
tioning mode in each of these many subjects of global democracy wher-
ever they are localised. On this model, different national demoi, either
located separately at national level or together in different fora at the
transnational, international or supranational global levels, together con-
stitute a global functional and deterritorialised demos. For instance,
national citizens elect and vote in national elections as global citizens,
thus turning national polities into more or less global ones depending on
the topics addressed. Similarly, in international institutions, national
representatives deliberate neither as representatives of their national
demos only nor as those of a single global demos, but as representatives
of a functional demos of demoi.

This is the only way in which our democratic practices can accom-
modate the rapidly increasing deterritorialisation of law, which belies the
basic democratic principle of inclusion of all those affected by demo-
cratic decisions. The progressive deterritorialisation of politics®® and
law-making processes leads indeed to the erosion of the congruence
between those affected by a given set of laws, i.e. the legal subjects, and
the authors of those laws. This growing gap violates the principle of
political equality and of democratic inclusion.”® The deterritorialisation

Europe ..., Foreign Affairs, 83 (2004), 97; M. Poiares Maduro, ‘Where to Look for
Legitimacy?, in E. O. Eriksen, J. E. Fossum and A. Menendez (eds.), Constitution
Making and Democratic Legitimacy, ARENA Report 5/02 (Oslo: Arena, 2002); Weiler,
‘Eros and Civilization’; P. van Parijs, ‘Should the European Union Become More
Democratic?’, in A. Follesdal and P. Koslowski (eds.), Democracy and the European
Union (Berlin: Springer, 1998), 287.

See D. Held, A. McGrew, D. Goldblatt and J. Perraton, Global Transformations.
Politics, Economics, and Culture (Stanford University Press, 1999), 32; D. Held,
Cosmopolitan Democracy: An Agenda for a New World Order (Cambridge: Polity
Press, 1995), 237.

See]. S. Dryzek., ‘Legitimacy and Economy in Deliberative Democracy’, Political Theory.
29 (2001), 651, 662; Archibugi, ‘Cosmopolitan Democracy’, 439; Held, Cosmopolitan)
Democracy; D. Held. The Global Covenant: The Social Democratic Alternative to the
Washington Consensus (Cambridge: Polity Press, 2004).
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of law should therefore be matched by the progressive deterritorialisation
of democratic processes themselves.”® If legal pluralism implies the
possibility for legal norms of different origins to apply to the same
person, there should also be a legitimation pluralism; it is important
indeed that this person can participate in the different law-making
processes at the origin of these norms wherever they are located and
this in turn implies including other affected demoi in each demos’
deliberations, whether these take place at national, international, supra-
national or transnational level.””

True, deterritorialisation raises the well-known paradox of the demo-
cratic polity, according to which the modern democratic polity is both
constituted and constrained by pre-political territorial boundaries and
hence cannot be constituted and function as democratically as it
should.”® In fact, territory was traditionally used as a convenient indi-
cator of affectedness and was therefore a democratic mode of delineation
of the polity before Jaw was globalised and started applying across
functional rather than territorial lines. Territoriality is no fatality,”
however, and democratic iterations may gradually help fill the gap
between those affected and those participating.*’

If one extends democratic deliberation across territorial polities function-
ally to all those significantly affected by a decision, one may therefore
count a new kind of political constituents or subjects, i.e. moral-political®’

% See e.g. Besson, ‘Deliberative Demoi-cracy’; Bohman, ‘Demos to Demof’; Archibugi,
‘Cosmopolitan Democracy’, 445; Dryzek, “Transnational Democracy’, 44.

7 This could not be done by mere reference to the principle of subsidiarity, for that
principle can only be used within a hierarchical legal order to shift the decision-making
top-down or bottom-up, rather than laterally across different legal orders. Moreover, the
principle of subsidiarity is a principle of territorial governance par excellence.

58 See, for example, Benhabib, Rights of Others, ch. 4; Poiares Maduro, “Where to Look’;
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European Union’s “Democratic Deficit™, journal of Political Philosophy, 5 (1997),

163; F. G. Whelan, ‘Prologue: Democratic Theory and the Boundary Problem’, in

R. Pennock and ]. Chapman (eds.), Liberal Democracy, Nomos XXV (New York

University Press, 1983), 13; C. Offe, ‘Homogeneity and Constitutional Democracy:
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6 (1998), 113.
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constituents, besides electoral or formal political constituents in each terri-
torial entity.®” If the global functional demos of demoi may be constituted
on grounds of deterritorialised solidarity, one needs to determine what
makes it the case that someone is a citizen of a functional demos rather
than of another.®®> Most authors mention the fact of being ‘affected’ bya
polity’s decision as sufficient.®* Stakeholders in these overlapping com-
munities of fate are not, however, most of the time strictly speaking
bound by the democratic decisions taken by other polities. They are at the
most strongly affected by them and this is a purely factual criterion which
anyone can fill and which does not therefore suffice to trigger normative
consequences and democratic rights in particular. In practice, however,
the difference is often moot, since very often stakeholders simply have to
abide by the new factual or legal situation thus created. As such, their
being ‘affected’ is already, albeit indirectly, normative and not only
factual.

Of course, the line must be drawn somewhere.®® The first criterion
must be one of degree of affectation of the interests which must be
comparable to a de facto obligation. Thus, for instance, what makes the
national demoi in Europe part of a functional European demos is the fact
that they mutually influence each other’s normative orders not only
through the primacy of European law stricto sensu, but also indirectly
through their respective national laws and the latter’s future impact on
European law.*® A second criterion besides the quasi-normative char-
acter of the affectedness is that the interests affected must be basic or
fundamental interests, i.e. interests in the conditions for self-development
or self-determination. This is an objective element that is distinct from how

® See A. Gutmann and D. Thompson, ‘What Deliberative Democracy Means’, in

A. Gutmann and D. Thompson (eds.), Why Deliberative Democracy? (Princeton
University Press, 2004), ch. 1, 37-8; D. Thompson, ‘Democratic Theory and Global
Society’, Journal of Political Philosophy, 7 (1999), 120.

As to the identification of those who are normatively affected, it is part of the ordinary
process of law-making to assess the impact of each decision or law and this should also
encompass an appreciation of its extra-territorial impact.

See, for example, C. Gould, Globalizing Democracy and Human Rights (Cambridge
University Press, 2004); Gutmann and Thompson, ‘Deliberative Democracy’.

See Thompson, ‘Democratic Theory’, 120. See for a detailed discussion of this test:
S. Besson, ‘Ubi lIus, Ibi Civitas: A Republican Account of the International
Community’, in S. Besson and J. L. Marti (eds.), Legal Republicanism: National and
International Perspectives (Oxford University Press, 2009), 204.

See S. Besson, ‘From European Integration to Integrity — Should European Law Speak

with Just One Voice?, European Law Journal, 10 (2004), 257; Besson, ‘Deliberative
Demoi-cracy’.
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the impact on one’s interests is actually felt by each individual. A third
element relates to the degree of affectedness of the interests; the normativ%
or quasi-normative impact on the interest must be direct and unmediated.®

A common and difficult objection to the deterritorialisation of democ-
racy lies in national sovereignty and more precisely the concept of
popular sovereignty.®® It seems prima facie counter-intuitive indeed to
argue that a polity’s democratic process should be concerned with the
interests of another and vice versa. This objection relies on an outdated
conception of sovereignty, however.*® Contemporary state sovereignty
can no longer be equated only with a sovereignty of competence or immu-
nity, but has also become a sovereignty of responsibility towards one’s state’s
population, and towards others’ whose interests it might affect. In circam-
stances of increasing global interdependence, sovereignty can only be exer-
cised in cooperation,7° whether this takes place at the national, international,
supranational or transnational level. As a result, the exercise of sovereignty
becomes reflexive and dynamic; it implies a search for the best allocation of
power in each case, thus questioning and potentially improving others’
exercise of sovereignty as well as one’s own.”

Since democratic rule is one of the values protected by popular sover-
eignty, the correct exercise of sovereignty implies, on the one hand,
looking for the best level of decision to endow those affected by that
decision with the strongest voice and hearing.”* Often, this will imply
giving priority to the level of governance closer to those aff7<23cted, bu't not
necessarily as EU decision-making has demonstrated. Functional

57 See Caney, Chapter 3, this volume.

%8 See, for example, Goldsmith and Posner, The Limits, ch. 8. .

69 See Buchanan, ‘Democracy and Commitment’; Buchanan, ‘Legitimacy of International
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Legitimacy and the Power of Popular Sovereignty’, Stanford Journal of International
Law, 36 (2000), 209.
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sovereignty also leads, on the other hand, to a change in the nature of the
democratic process itself and in the scope of those included, whether at
national, transnational, international or supranational level; this is par-
ticularly important at national level where all affected interests cannot
always participate or even be represented. This functional inclusion is
not only democratically beneficial to non-national interests included, but
also to pre-existing national interests. Thus, minorities who were pre-
viously underrepresented or social groups whose inclusion was not
sufficiently guaranteed in certain EU member states have been empow-
ered by the broader inclusion of all European interests affected in
national decision-making processes.”*

Deliberative global demoi-cracy

Extending the idea of a community of multiple stakeholders beyond
territorial boundaries has recently been made much easier by reference
to deliberative democracy theories. According to these theories, the
essence of democracy is not to be found only in voting, but also in
deliberation before and after the vote.”

Deliberation can cope with fluid boundaries and allows for transna-
tional communication, in each and every location whether national,
transnational, international or supranational.”® What matters for delib-
erative democracy is indeed the character of political interaction, rather
than its locus. As such, deliberative democracy broadens the scope of
democratic accountability beyond national borders. This is the true
meaning of demoi-cracy, i.e. democratic deliberation across different
territorial demoi with citizens of these different demoi deliberating with
each other, thus constituting one demos along different functional lines

J. Gréte and B. Gbikpi (eds.), Participatory Governance (Opladen: Leske and Budrich,
2002), 141; Schmidt, ‘Democratic Legitimacy’.

7* See Besson, ‘Deliberative Demoi-cracy’; J. S. Dryzek, ‘Deliberative Democracy in Divided
Societies. Alternatives to Agonism and Analgesia’, Political Theory, 33 (2005), 218;
Schmidt, ‘Effects of European Integration’; Schmidt, ‘Democratic Legitimacy’, 980-1;
F. Duina and P. Oliver, ‘National Parliaments in the European Union: Are there Any
Benefits to Integration’, European Law Journal, 11 (2005), 173; Poiares Maduro, ‘Where
to Look’.

75 See S. Besson, ‘Democracy.and Disagreement — From Deliberation to Vote and Back Again.
The Move towards Deliberative Voting Ethics’, in M. Iglesias and J. Ferrer (eds.),
Globalization, Democracy and Citizenship (Berlin: Duncker & Humblot, 2003), 101;
Besson, ‘Deliberative Demoi-cracy’; Gutmann and Thompson, ‘Deliberative Democracy’;
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7% See, for example, Thompson, ‘Democratic Theory’; Gutmann and Thompson,
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in each case. Another benefit of the deliberative model of global democ-
racy lies in its reflexivity. Deliberative democracy allows indeed for
widespread disagreement and deliberation over the legitimacy of the
polity and its regime, which is important in the global polity. A ﬁ_nal
and connected reason lies in the dynamic nature of deliberation. It is a
long-term process in which discussions may constantly be re-opene('l.
Nevertheless, one finds strong resistance to the idea of deterritorialised
demoi-cracy within certain deliberative democracy theories. Among the
practical and ethical reasons for limiting deliberative democracy to te_rrito—
rially bound democratic polities are, on the one hand, the complexity of
transnational deliberation and, on the other, the absence of the grounds c7)8f
reciprocity that underlie the duty of justification in public deliberations.
The practical limitations of transnational deliberation need not, however,
be higher than national ones. In fact, the European experience shows how
the interests of national citizens may be beneficially protected and the
equality among them may be re-established through the consideratio.n' of
non-national EU citizens® interests.”® As to the ethical grounds for limiting
deliberative democracy to territorial entities, the objection does not cut any
ice. The mutual influence of national decisions on each other in a pluralistic
legal order provides the grounds for reciprocity required in deliberation.

Institutionalising global demoi-cracy
Global democracy qua institutional challenge

The final and main question in this chapter is how the institution.al
reality-sensitive normative model of global demoi-cracy proposed in
the previous section may be translated into institutional rqulremenjcs.
The key element in a global demoi-cracy is not so much quantity, but its
functional quality; it-pertains to the interests included and hence delib-
erated and decided upon in each forum and according to existing pro-
cesses. In this respect, the proposed account does not (yet) require
transposing state-like democratic institutions on a global level, such as
a world legislature or global assemblies.*®

77 See Gutmann and Thompson, ‘Deliberative Democracy’, 6.

78 See Gutmann and Thompson, ‘Deliberative Democracy’, 36.

7% See Schmidt, ‘Effects of European Integration’; Schmidt, ‘Democratic Legitimacy’;
Besson, ‘Deliberative Demoi-cracy’.

80 See, for example, Archibugi, Reform of the UN'; T. Franck, Fairness in International Law and
Institutions (Oxford: Clarendon Press, 1995); Falk and Strauss, ‘Global Peoples Assembly’.
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Of course, any account of the institutionalisation of global demoi-cracy,
however minimal, will be too blunt and general to be able to reflect the
constant fine-tuning there should be in reality. A few caveats are in order
therefore. First of all, one should emphasise that, as in the national state,
every single type of law-making process should be matched by different
democratic procedures.81 Thus, the transactional, the legislative and the
regulatory types of international law-making processes should be institutio-
nalised differently to gain in democratic legitimacy, just as different sources
of national law are legitimised in different ways. Second, official channels of
deliberation and decision need to be complemented by non-official ones that
account for the civil dimension of the international public sphere. This is the
case at national level, but these channels are even more important to put into
place at the global level; indeed, accountability mechanisms are spatially and
chronologically deferred in a deterritorialised democracy and need to be
complemented by strong and interconnected public spheres.®* Finally, dif-
ferent law-making agents should be distinguished in the global law-making
process besides individuals, and in particular international organisations,
states and non-governmental organisations. The democratisation of law-
making processes implicating each of these agents, whether at national,
transnational, international or supranational level, calls for the development
of different decision-making mechanisms.**

In this section, I shall concentrate on the quasi-legislative and multi-
lateral modes of international law-making, as they are constantly
increasing in importance and affect other non-conventional legal sources
such as custom, and because their legal subjects are also individuals and
hence the largest group of international law’s subjects. Scope precludes,
however, going into all the necessary details.*® For the time being, the

81 See Weiler, ‘Geology’; Besson, ‘Theorizing the Sources’.

82 See, for example, J. S. Dryzek, Deliberative Democracy and Beyond (Oxford University
Press, 2000); M. Reisman, ‘The Democratization of Contemporary International Law-
Making Processes and the Differentiation of Their Application’, in R. Wolfrum and
V. Roben (eds.), Developments of International Law in Treaty Making (Berlin: Springer
Verlag, 2005). It is important, however, to distinguish the democratisation of international
law-making from its privatisation (contra: Reisman, ‘Democratization’, 21-2; and presum-
ably G. Teubner and A. Fischer-Lescano, ‘Regime-Collisions: The Vain Search for Legal
Unity in the Fragmentation of Global Law’, Michigan Journal of International Law, 25
(2004), 999). See Besson, ‘Theorizing the Sources’.

See Stein, ‘International Integration’; Buchanan, ‘Democracy and Commitment’.

See, however, A. McGrew, ‘Democracy Beyond Borders?’, in A. McGrew and D. Held
(eds.), The Global Transformations Reader: An Introduction to the Globalization Debate
(Cambridge: Polity Press, 2000), 405; Stein, ‘International Integration’; Delbriick,
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proposals of international institutional design 1 will make here focus on
two main connected issues: first, the fora of deliberative demoi-cracy and,
second, the latter’s different modalities.

The fora of deliberative demoi-cracy

Literally, a democratic forum is the institutionalised placgsin wh.ich' the
agent of deliberation, i.e. the people or demos, deliberates: In pr1nc1p_le,
fora of deliberation correspond to the territorial boundaries of the polity
and do not transcend them. When democracy is deterritorialised and its
agents are not only a demos but many demoi, the forum of .deliberte\tion
remains largely that of the relevant existing territorial Pohtles, be it the
supranational entity, its member states or other international or transna-
tional frameworks. In this sense, global demoi-cracy does not subvert
national and other post-national sovereignties, but on the contrary opens
them to each other in each and every single locale.®

What is specific about global democracy is that it takes place at the
same time at many different levels of territorial governance: national,
international, supranational and transnational.’” These different laye_:rs
constitute a network of national, transnational and international agenc1§§
and bodies that match, cut across or group spatially delimited locales.
Moreover, deterritorialised demoi-cracy is not only about be.ing multi-
layered, but also multi-centred and imbricated at all leve'ls; it is ~not 01j11y
about taking decisions at different places and multiplying de?hbé?ra.tlve
fora, but also and mostly about taking them together ina deterritorialised
fashion in those same places.®” This will come more naturally whgn all
are present or at least represented in larger fora such as supranational,
international or transnational fora, but it is also important to ensure
sufficient inclusion in national fora despite the lack of physical presence

of all those affected.

The national forum of deliberative demoi-cracy

The first forum of deterritorialised deliberation one may think of is that
of national deliberations. Non-citizens of a national demos are included

85 See Bohman, ‘Demos to Demoi’; Gutmann and Thompson, ‘Deliberative Democracy’, 62.

8 See, for example, McGrew, ‘Democracy Beyond Borders?’. o

87 Gee Sassen, ‘Global Governance’; Held, ‘Transformation of Political Community’.

88 See Held, Cosmopolitan Democracy, 237; Dryzek, ‘Transnational Democracy’; Held,
‘Cosmopolitanism: Globalization Tamed?’, 475-8. ,

8 See Schmidt, ‘Democratic Legitimacy’; Nicolaidis, ‘European Demoi-cracy’, 6.
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in the deliberations of that demos in those domains in which they
constitute, with other non-national citizens, a further functional global
demos because they are affected by the latter’s decisions.

Multiplying transnational, supranational or international decision-
making authorities to further transnational deliberation may be neces-
sary, but it also tends to undermine democratic accountability within
national democratic processes themselves.”® As a result, and by reaction
to a fear of disempowerment, national democracies often become para-
doxically the primary hindrance to the democratisation of international
law, both within national fora and beyond them.”® This is deeply coun-
terproductive given the pivotal role national processes still play in the
ratification, reception and implementation of post-national legal norms
and hence should have in their legitimation process; the national forum
is the place where the plurality of legal norms applicable to an individual
in a globalised world converge and hence the place where they can be
made normatively coherent.”> Moreover, the proximity of national insti-
tutions to individuals makes them a primary forum of direct legitimation
in the global law-making process. It is thus central to start by enhancing
the representation of foreign interests in national deliberations and thus
by turning national democracy into a central forum of global democracy,
before working on the inclusive quality of further law-making fora
beyond the state.

The inclusion of non-national interests in national fora may take
place, in a first step, through special tribunes in which all affected foreign
interests are discussed.” In the long run, however, the aim should be to
include these interests in ordinary democratic deliberations, even in the
absence of those whose interests are included. By reference to the EU, one
may distinguish two correlative elements of the progressive deterritor-
ialisation of national democratic processes.

First of all, and most importantly, non-national Europeans have
now become part of the European demos that is a functional layer of
all national demoi. As such, they are true functional citizens of each
territorially-bound national demos. For instance, every single European

Z? See Gutmann and Thompson, ‘Deliberative Democracy’, 62.

" See Archibugi, ‘Reform of the UN’, 313-14.
On legal p}uralism and normative coherence, see Besson, ‘European Integration’;
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citizen may vote and be eligible in municipal and European elections in
any other European country. There is, in other words, a right to choose
one’s polity in the EU and this leads to what I have called elsewhere
‘democratic forum-shopping’ in Europe.”* The effective denationalisa-
tion of EU citizenship will most probably trigger its further deterritor-
jalisation in a second stage.” The ability to choose one’s polity, and the
advantages this generates for the chosen polities (economic but also
political), might indeed lead, secondly, to the preventive internalisation
of the interests of members of other European demoi potentially affected
by national decisions in the national political processes at stake, even
when the latter are not residents in that member state.”® This might be
the case in particular in the increasing number of areas where national
decisions affect European ones and thus eventually all other national
decisions.”” Eventually, one may hope that the inclusion of non-national
citizens’ interests in national deliberations fora will result in the mutual
internalisation of those interests, thus leading to a certain emulation
among national democratic processes.

The supranational and international fora
of deliberative demoi-cracy

There is another group of fora in whose deliberations non-national
citizens may be included: supranational and international deliberations
in which different national demoi are represented and in which most
affected interests will thus be represented by representatives of their
respective national demos.

International fora of deliberation group global or at least regional
demoi that are as territorially delineated as national demoi and allow
therefore for an overall representation of affected interests. This is a
straightforward way in which foreigners, whose interests cannot actually
be included in national deliberations, may still exercise some influence
over national decisions; public officials are indeed often to some degree

9 Gee Besson, ‘Deliberative Demoi-cracy’; Poiares Maduro, “Where to Look’; M. Poiares
Maduro, ‘Europe and the Constitution: What if this is as Good as it Gets?, in J. Weiler
and M. Wind (eds.), European Constitutionalism Beyond the State (Cambridge
University Press, 2003), 74.

% See, for example, S. Besson and A. Utzinger, ‘European Citizenship across Borders’, in
A. Epiney, T. Haag and A. Heinemann (eds.), Challenging Boundaries, Festschrift Roland
Bieber (Zurich: Schulthess, 2007), 257; Sassen, ‘Global Governance’, 20.

9% See Poiares Maduro, ‘Where to Look’; Poiares Maduro, ‘Europe and the Constitution’.

7 See Besson, ‘European Integration’; Poiares Maduro, ‘Where to Look’; Poiares Maduro,
‘Europe and the Constitution’.
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more accountable to representatives of those foreigners’ interests in
international fora than they would be in national debates.”® The difficulty
here lies in the modalities of such functional deliberations, although they
are technically easier to overcome than in national deliberations. Most of
the time, indeed, intergovernmental organisations are dominated by
government officials rather than by elected representatives.
Supranational fora may correct these shortcomings of international
deliberation in representing non-territorial interests in more directly
democratic ways. This may be demonstrated by deliberations in the
European Parliament, for instance. The latter functions indeed like a
national parliament, with universally elected representatives represent-
ing the interests of all European citizens whatever their natjonality. As
such, supranational fora favour the development of a functional global
public sphere. This is evidenced by the modalities of defence of European
interests which are no longer only grouped and represented along terri-
torial lines and national polities, but increasingly across transnational
groupings of interests. Interestingly, the development of cooperation
between the European Parliament and national parliaments and, more
generally, the latter’s inclusion in a number of important decision-
making procedures in the EU in the Lisbon Treaty, are evidence of a
third form of democratic representation that may be experimented at the

supranational level: the representation of peoples besides that of states
and of citizens.

The transnational forum of deliberative demoi-cracy

Finally, the deterritorialisation of democracy also takes place at the
transnational level, whether it is through the interconnection of national
or infranational levels of governance. The difficulty with transnational
deliberation is that the locus of deliberation does not match any of the
territorial boundaries of existing polities, and it takes more effort to
implement therefore.”®

In fact, more and more transnational networks of cooperation have
been developed both at the European and global level in the past few
years; some link official authorities, such as legislative, executive or
judicial networks. For instance, one should mention the democratic
deliberations that take place through transnational interparliamentary
cooperation in the European Union. These exchanges contribute to the

98
o See Gutmann and Thompson, ‘Deliberative Democracy’, 39.
See Held, ‘Cosmopolitanism: Globalization Tamed?”.
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development of a global public sphere qua transnational network of
national public spheres that goes deeper than the surface of parliamen-
tary deliberations at global level.'® Other transnational networks are
purely private or, as in most cases of global administrative governance,
mixtures of both.'°! The difficulty lies therein that these networks are not
usually democratic in their functioning and are rather technocratic,'%?
and need therefore to be perfected in this respect; various measures have
already been taken to conceive of and improve the accountability and

transparency of those transnational fora of deliberation and decision-
103

making.

The modalities of deliberative demoi-cracy

There are two constitutive modalities of democracy one should be con-
cerned about when institutionalising global demoi-cracy: participation,
on the one hand, and representation, on the other. Scope precludes
discussing them by reference to the different fora presented before, but
they should clearly be implemented differently in each case. Our concern
here will mostly be the national forum of deliberative demoi-cracy, as it is
the pivotal locus of deterritorialised democratic legitimation oflaw in a

globalised world.

Deliberative demoi-cratic participation

In principle, democracy implies that all those affected by a decision be
able to participate in the decision-making process. It should be clear
from the outset, however, that not all global stakeholders can participate
equally in all the democratic processes in which the decisions that affect
them will be taken, whether supranational, international, transnational
or, even worse, national. Direct participation need not, however, be
required at all levels in a global democracy. It suffices that those whose

100 g.e L. Blichner, ‘The Anonymous Hand of Public Reason: Interparliamentary Discourse
and the Quest for Legitimacy’, in E. O. Eriksen and J. E. Fossum (eds.), Democracy in the
European Union. Integration through Deliberation? (London: Routledge, 2000), 141;
Besson, ‘Deliberative Demoi-cracy’.

101 Gee for example, Slaughter, ‘Government Networks’; Slaughter, ‘Disaggregated Sover-
eignty’; N. Krisch, ‘The Pluralism of Global Administrative Law’, European Journal of
International Law, 17 (2006), 247; Teubner and Fischer-Lescano ‘Regime-Collisions’.

102 gee Buchanan, Moral Foundations, chs. 5 and 7; Besson, ‘Theorizing the Sources’.

193 Gee, for example in the EU, D. Curtin, ‘Framing Public Deliberation and Democratic
Legitimacy in the European Union’, in S. Besson and J. L. Mart{ (eds.), Deliberative
Democracy and its Discontents (Aldershot: Ashgate, 2006), ch. 7.
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basic interests are normatively affected by global decisions be able to
have an influence on them. In fact, democratic deliberation may take
place through different channels despite physical absence and these
provide promising alleys for global demoi-cracy. As Dryzek argues, it
may even be beneficial in divided polities to establish a distance between
deliberation and decision-making and this both through a deferral of the
decision in time and a delocalisation in space.!%*

In any case, direct participation has already become secondary to
representation in most national democracies. Democratic representation
may even be seen as an enhancer of democratic participation and delib-
eration thanks to the distance it creates between deliberation and
decision-making and to the relationship of election and accountability
it launches between representatives and their constituencies. % Not only
Can representation enhance democratic participation, but it can also
increase the protection of political equality within a polity. Simple majo-
rities cannot exclude minorities as easily in a representative democracy
as in a purely direct democracy; it takes a majority to elect and authorise
representatives, another for these to act and still another to make them
accountable. The deferred nature of the decision and the increased scope
of deliberation also leave more time and space to diverging opinions and
perspectives to make themselves heard and maybe to convince and change
majorities until the decision-making stage.'® In short, although the repre-
sentation of non-national citizens’ interests cannot be as inclusive as the
direct participation of all of them, this incomplete inclusion is compensated
by the participation-enhancing effect of representation and the correctives
representation provides to the excesses of majoritarianism.

Deliberative demoi-cratic representation

If global demoi-cracy is best understood as both indirectly participative,
when possible, and representative, it remains to see how demoi-cratic
representation can work effectively in a globalised democracy. In prin-
ciple, a decision-making process is properly inclusive if the interests,
opinions and social perspectives of all those affected by the decisions are
represented in the decision-making process.

104
See D e e . . .
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In current systems of international, supranational and transnational
level decision-making, however, individuals are indirectly represented
primarily by their national states and in most cases by members of the
executive, who are not always elected and only very indirectly accoun-
table to the general public. True, there are exceptions as in the case of the
European Parliament. All these mechanisms remain largely separate
from national political channels, however, at the price in particular of
transparency and accountability overall, on the one hand, and of coher-
ence of the decisions taken at the different levels, on the other. Once
more, it is clear therefore that before multiplying representative fora at
the transnational, international and supranational levels, the focus of
institutional measures should be on enhancing the democratic quality of
representation at the national level first.

The challenge, however is that this implies representing the interests of
all those affected by national decisions in national deliberation and
decision-making, even when they are not part of the electoral constitu-
ency. There is a form of representation, however, that has been developed
in diverse and divided societies where not all citizens can be represented
descriptively and which might contribute to the representation of
non-national citizens’ interests: reflective representation.'®” In a nutshell,
reflective representation requires from each representative that she pro-
ject herself into the place of others in her own internal deliberation,
rather than leave the confrontation with diversity to external and inter-
active deliberation.

The problem with this approach, however, is that, without minimal
representation or means of asserting a voice in the making of the
decision, it is too easy to assume that a decision will benefit non-national
citizens simply because national representatives use reflective means of
deliberation. There are two ways of ensuring a more effective representa-
tion of non-national citizens interests through reflective representation.

First of all, diverse representation. Without some kind of minimal
descriptive representation, reflective representation cannot be as diver-
sified as required by the representation of non-national citizens.'*®
Although minimal descriptive deliberation is required, it is very unlikely
that moral-political constituents will be represented as fairly as electoral

107 See R. E. Goodin, Reflective Democracy (Oxford University Press, 2003).

108 See R. Eckersley, ‘Deliberative Democracy, Ecological Risk and “Communities of Fate™,
in M. Saward (ed.), Democratic Innovation: Deliberation, Association and Representa-
tion (London: Routledge, 2000), 117; Goodin, Reflective Democracy, 171.
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constituents in national deliberations. A solution might lie in foreigners’
tribunes or, as in certain post-national polities like the EU, in granting
to non-national citizens political rights at national level. In fact, it
might actually be better for the quality of deliberations not to have a
full descriptive representation of all non-national citizens as people tend
to cut deals in such circumstances.'%

A second, and more efficient way of ensuring the effective reflective
representation of non-national citizens’ interests lies paradoxically in the
electoral system itself, and more precisely the electoral sanction of those
representatives who do not include all affected interests in their delib-
eration and decision-making. The success of democratic accountability
greatly depends on the moral capacities of citizens and public officials. As
such, the support of elected representatives by their electoral constituents
will in principle follow their championing the cause of moral-political
constituents.''® Moreover, national citizens might also want to make
sure, through (re-)electing representatives who represent the interests of
all those affected, that their own direct interests are well protected
abroad. Increasingly, this might only be the case when non-national
interests are mutually taken into account in the decision-making process.
Representatives’ failure to do so might trigger electoral sanctions, as this
omission might result in negative effects on the inclusion of national
interests elsewhere.

Conclusion

The legitimacy of international law has attracted increasing attention in
recent years. So has one of the most important dimensions of legitimacy:
global democracy. Although different theoretical models of global democ-
racy have been developed, very few proposals have been made as to how
to implement them in practice. Nor have those proposals, as a matter of
fact, factored an institutional dimension in the theoretical model pro-
pounded. This has resulted in a certain lassitude among theorists vis-a-
vis the desirability and feasibility of global democracy, but has also
brought the threat of a backlash in national democratic practice and
has led to the rejection of important global legitimacy-enhancing institu-
tions precisely on grounds of democracy. This has been exemplified

1% See Goodin, Reflective Democracy; C. Sunstein, ‘The Law of Group Polarization’,
Journal of Political Philosophy, 10 (2002), 175.
1% See Gutmann and Thompson, ‘Deliberative Democracy’, 39.
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recently in the European Union following the popular rejection in some
member states of the Constitutional Treaty in 2005 and of the Reform
Treaty in 2007.'"

In view of this theoretical and practical situation, the purpose of
this chapter was to look more closely into the institutiqnialisa}tior.l of
global democracy. The chapter proposed a theoretical albeit institution-
sensitive model of deliberative demoi-cracy that matches the deterritor-
ialisation of law-making in practice thanks to its three constitutive
elements: its pluralist subject, its deterritorialised process and, ﬁr?a-lly,
its deliberative nature. It also discussed ways of further institutionalising
deliberative demoi-cracy and focused more particularly on the fora_ of
global demoi-cracy, and in particular on national fora, and its specific
modalities in terms of participation and representation.

Prima facie, the qualitative change required in this chapter amounts to
very little by contrast to what would be required by the implementation
of the kind of supranational and cosmopolitan democracy propounded
in other accounts of global democracy. At the same time, howeve'r, anjd
this is quite paradoxical, this proposal is often percelve.d as radllcal in
terms of change in national democratic habits and practices. Whll'e the
international community might not yet know it is a community, nat-lonal
societies have obviously not yet taken the full measure of their inter-
nationality. Understanding why this is the case rpight provide one of the
keys to address the international legitimacy crisis.
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