
HAL Id: hal-02511709
https://hal.science/hal-02511709

Submitted on 19 Mar 2020

HAL is a multi-disciplinary open access
archive for the deposit and dissemination of sci-
entific research documents, whether they are pub-
lished or not. The documents may come from
teaching and research institutions in France or
abroad, or from public or private research centers.

L’archive ouverte pluridisciplinaire HAL, est
destinée au dépôt et à la diffusion de documents
scientifiques de niveau recherche, publiés ou non,
émanant des établissements d’enseignement et de
recherche français ou étrangers, des laboratoires
publics ou privés.

Legal Regulatory Mechanism of Social Relations for
Ensuring Dynamics in Civil Relationship

Anatoliy Kostruba

To cite this version:
Anatoliy Kostruba. Legal Regulatory Mechanism of Social Relations for Ensuring Dynamics in Civil
Relationship. Journal of Advanced Research in Law and Economics, 2018, 9 (5(35)), pp.1689-1695.
�10.14505/jarle�. �hal-02511709�

https://hal.science/hal-02511709
https://hal.archives-ouvertes.fr


Volume IX Issue 5(35) Fall 2018 

1513 

/ 
 
 
 

‘ 

Quarterly 
Volume IX 
Issue 5(35) 
Fall 2018 

ISSN: 2068-696X 
Journal’s DOI: https://doi.org/10.14505/jarle 

J 

A
S

E
R

S
 

 



 
Journal of Advanced Research in Law and Economics 

1514 

Contents: 
 

 1
Principles of Acceptance and Mistakes  
in the Implementation of Criminal Procedural Decisions 
by  Maral T. Abzalbekova, Roza M. Zhamiyeva, and Bakytzhan A. Zhakupov          … 1519 

2
Sociological Jurisprudence and Legal Realism  
as a Basis for the Development of Judicial Law-Making 
by Gyulnaz Eldarovna Adygezalova … 1528 

3
Legal Culture and Its Role in Civil Society Formation 
by Arman Serikovich Akhmetov, Victor Nikolaevich Zhamuldinov, 
and Oleg Evgenievich Komarov … 1534 

4 
Corruption as a Social Phenomenon:  
Problems and Prospects for Combating Corruption 
by Arman Serikovich Akhmetov, Victor Nikolaevich Zhamuldinov, 
and Oleg Evgenievich Komarov         … 1539 

5 
Retrospective Review of Information Technologies in the Criminal Code of 
Kazakhstan 
by Aibek T. Akhmetov, Sabigul D. Bekisheva,  Aleksandr V. Syrbu,  
and Dariga B. Kainazarova         … 1545 

6 Cybercrime as a Modern Threat to Military Security 
by Marat G. Azhibayev, and Olzhas M. Dzhanadilov … 1551 

7
The Main Directions of Improving the Activity of Internal Affairs Bodies of the 
Republic of Kazakhstan in the Field of Environmental Safety Protection 
by N.B. Bagisov … 1558 

8 
Current Problems Faced by Russia in the State-Legal Policy in Social Partnership in 
the Labor Field 
by N. Anatolyevna Baieva, D. Olegovich Burkin,  
T. Fedorovna Vysheslavova, S. Alekseevna Lukinova … 1564 

9 The Mechanism of a Сareless Crime (on an Example of Road Transport Offences) 
by Kairat A. Bakishev … 1571 

10 
Cultural Human Rights and the Problems of their Implementation in the Modern
World 
by Aksunkar I. Birmanova, Galym Kozhakhmetov, Maira Sh. Kakimova                   … 1591 

Fall 2018 
Volume IX. Issue 5(35) 

Editor in Chief 
Madalina Constantinescu 
Association for Sustainable 
Education Research and Science, 
and Spiru Haret University, Romania 

Co-Editor 
Russell Pittman 
International Technical Assistance 
Economic Analysis Group Antitrust 
Division, USA 

Editorial Advisory Board 
Huseyin Arasli 
Eastern Mediterranean University, 
North Cyprus 
Jean-Paul Gaertner 
Ecole de Management de Strasbourg, 
France 
Shankar Gargh 
Editor in Chief of Advanced in 
Management, India 
Arvi Kuura 
Pärnu College, University of Tartu, 
Estonia 
Piotr Misztal 
Technical University of Radom, 
Economic Department, Poland 
Adrian Cristian Moise 
Spiru Haret University, Romania
Peter Sturm 
Université de Grenoble 1 Joseph 
Fourier, France 
Rajesh K. Pillania 
Management Developement Institute, 
India 
Rachel Price-Kreitz 
Ecole de Management de Strasbourg, 
France 
Laura Ungureanu 
Association for Sustainable Education 
Research and Science, Romania, 
Romania 
Hans-Jürgen Weißbach, University of 
Applied Sciences - Frankfurt am Main, 
Germany 



Volume IX Issue 5(35) Fall 2018 

1515 

11 
Features of Humanization of the Criminal Policy of Kazakhstan:  
Study of the Possibilities to Increase the Effectiveness of Punishments  
in the Context of International Experience 
by Nurlan Bizhan, Tugel Bekimbetov, Alisher Persheyev, Gulshat Rahmetova, and 
Gulmira Dairabayeva                        … 1604 

12 
Development of Electoral Law in Kazakhstan in the Context of International 
Standards: Problems and Prospects 
by A. Bozhkarauly, Y. Kubeyev, G. Kozhakhmetov, K. Musilimova,  
F. Yerzhanova, and A. Turlayev … 1611 

13 
Estimation of Impact of Crime the Development on the Human Potential (the Case of
Russia’s Regions) 
by David Dabiev                                                                                                         … 1622 

14 
Murders Committed with Particular Cruelty: Current State and Development Trends
in the Republic of Kazakhstan and the Kyrgyz Republic 
by Serimzhan Tuleuovich Dossumov                                                                         … 1631 

15 Legal Nature of the Will of Spouses under the Legislation of Ukraine
by Myroslava Dyakovych                                                                                           … 1637 

16 Formation and Development of State Migration Policy
by Murat Jussupov, Altai Bozhkarauly, and Dinara Rustembekova … 1643 

17 
Institute of Dispute Resolution by the Participation of a Judge in the Court of 
Ukraine: Joint and Different Characteristics with the Institute of Mediation in Ukraine
by O.O. Karmaza, N.M. Stefanyshyn, T. Skhab-Buchynska, S.O. Koroied               … 1653 

18 
Νοn-Classical Paradigms in Contract Law in the American, European and Russian
Legal Doctrines 
by A.E. Kirpichev, R.V. Shagieva , S.V. Nikolyukin, N.E. Borisova, V.V. Ralko         … 1660 

19 
Investigations of Theses on the History of Police Law Defended in the Russian 
Empire (in the Period of 1807 – 1917) 
by A. Yurievich Klimov, A. Yurievna Tokmachyova, Y. Valerievna Ryjova,  
V. Mikhailovich Artyomov, V. Sergeevich Afanasiev … 1667 

20 
Military Justice Institutions of the USSR in the 1930s-1950s: The Soviet and Russian
Historiography 
by   A. Yakovlevich Kodintsev, and D. Nikolaevich Shkarevsky                                 … 1676 

ASERS Publishing 
Copyright © 2018, by ASERS® Publishing. 
All rights reserved. 

No part of this publication may be reproduced, 
stored in a retrieval system or transmitted in 
any form or by any means, electronic, 
mechanical, photocopying, recording, 
scanning or otherwise, except under the terms 
of the Romanian Copyright, Designs and 
Patents Law, without the permission in writing 
of the Publisher. 

Requests to the Publisher should be 
addressed to the Permissions Department of 
ASERS Publishing: asers@asers.eu and   
apg@aserspublishing.eu 

http://journals.aserspublishing.eu 
ISSN 2068-696X 
Journal DOI: https://doi.org/10.14505/jarle 
Journal’s Issue DOI: 
https://doi.org/10.14505/jarle.v9.5(35).00 

Fall 2018
Volume IX, Issue 5(35) 



Journal of Advanced Research in Law and Economics 

1516 

21 
The Admissibility of Statements Provided by an Accused Person in the Russian
Criminal Procedure 
by   Roman Kostenko, Georgii Yuriev                                                                        … 1684 

22 
Legal Regulatory Mechanism of Social Relations for Ensuring Dynamics in Civil
Relationship 
by  Anatoliy V. Kostruba                                                                                            … 1689 

23 Legal Responsibility in the Legislative System of Kazakhstan
by   G.Z. Kozhakhmetov, E.Kh. Askarov, and G.M. Askarova        ... 1696 

24 
The Current State of the Monetary Sphere of Kazakhstan, Kyrgyzstan, Tajikistan
within the Framework of Changes in the Legislation 
by Malik Rsbaevich Mukanov, and Ernar Nurlanovich Begaliev                                … 1708 

25 
The Problem of Providing Legal Groundwork for the Balance of Traditional and 
Alternative Energy Development in the Context of Kazakhstan’s Shift to Green 
Energy 
by Talap Nurekeshov, Anar Mukasheva, Sabigul Bekisheva, 
and Muslim Khassenov … 1716 

26 
Fraudulent Financial Reporting: An Application of Fraud Pentagon Theory to
Association of Southeast Asian Nations Corporate Governance Scorecard 
by  Imang Dapit Pamungkas, and St. Dwiarso Utomo                                               … 1729 

27 Modeling of Social Welfare Functions in J. Rawls’s Theory of Justice
by  Aleksandras  Patapas                                                                                           … 1738 

28 
Fundamentals of Nuclear Safety State Management in Ukraine
by  Iryna I. Petrovska,  Volodymyr I. Rozvadovsky,  Iryna R. Ptashnyk, 
and  Olga A. Grytsan                                                                        … 1745 

29 
Democratization of Local-Self-Government in Russia: Current State and 
Perspectives of Development 
by A. Pomazanskiy, and V. Sevalnev …  1754 

30 
Criminalistic Registration: Features and Prospects for Developing Kazakh and
Foreign Practices 
by  Gulnur Khasenovna Sadyrbekova                                                                     … 1759 

ASERS Publishing 
Copyright © 2018, by ASERS® Publishing. 
All rights reserved. 

No part of this publication may be reproduced, 
stored in a retrieval system or transmitted in 
any form or by any means, electronic, 
mechanical, photocopying, recording, 
scanning or otherwise, except under the terms 
of the Romanian Copyright, Designs and 
Patents Law, without the permission in writing 
of the Publisher. 

Requests to the Publisher should be 
addressed to the Permissions Department of 
ASERS Publishing: asers@asers.eu and   
apg@aserspublishing.eu 

http://journals.aserspublishing.eu 
ISSN 2068-696X 
Journal DOI: https://doi.org/10.14505/jarle 
Journal’s Issue DOI: 
https://doi.org/10.14505/jarle.v9.5(35).00 

Fall 2018 
Volume IX, Issue 5(35) 



Volume IX Issue 5(35) Fall 2018 

1517 

ASERS Publishing 
Copyright © 2018, by ASERS® Publishing. 
All rights reserved. 

No part of this publication may be reproduced, 
stored in a retrieval system or transmitted in 
any form or by any means, electronic, 
mechanical, photocopying, recording, 
scanning or otherwise, except under the terms 
of the Romanian Copyright, Designs and 
Patents Law, without the permission in writing 
of the Publisher. 

Requests to the Publisher should be 
addressed to the Permissions Department of 
ASERS Publishing: asers@asers.eu and   
apg@aserspublishing.eu 

http://journals.aserspublishing.eu 
ISSN 2068-696X 
Journal DOI: https://doi.org/10.14505/jarle 
Journal’s Issue DOI: 
https://doi.org/10.14505/jarle.v9.5(35).00 

31 The Obstacles of Labor Inspection in Protecting Workers’ Rights in Indonesia
by Budi Santoso                                                                                                         … 1765 

32 
Legal Construction of the ‘Municipal Filter’ for Developing Local Self-Government in
Russia 
by  S.Gennadevich Solovev, V.Ivanovich Mayorov, and A. Yuryevich Petrov           … 1771 

33 
Improving the Mechanism of Countering Certain Types of Fraud in the Republic of 
Kazakhstan 
By Lyazzat А. Temirzhanova, Nurtai K. Imangaliev, Almazzh. Syzdykov, Almaz A. 
Eshnazarov, and Bakhytzhanzh Sagymbekov                                                          …  1776 

34 
Cooperatives in Ukraine: Applicative Peculiarities of Legal Integration up to the EU
Standards 
by  Valentyna A. Vasylieva,  Alla V. Zelisko, and Olga I. Zozuliak                             … 1789 

35 Cognitive Aspects of Criminal Justice Policy
By  A.Vilks, A.Kipāne                                            … 1798 

36 
Legal Regulation of the Non-Entrepreneurial Legal Entities’ Status: Foreign
Experience 
by   Alla V. Zelisko, Olga I. Zozuliak, and Liliana V. Sishchuk                                 … 1806 

37 
Organizational and Legal Aspects of Public Services Delivery in the Republic of 
Kazakhstan 
by  Leila  Zhanuzakova,  Meruyert  Dossanova,  Muslim Tazabekov,  
and Eduard Mukhamejanov     … 1819 

38 
General-Compulsory Medical Insurance: World Experience 
by  O.M. Yaroshenko, N.M. Vapnyarchuk, S.V. Lozovoi, G.O. Yakovleva,
and O.A. Yakovlyev                                                                                     … 1829 

39 
Institute of Licensing of Economic Activities in the EU Countries: Lessons for
Ukraine 
by  Olena R. Zeldina, and Yevheniia V. Averianova                                                  … 1839 

40 
International Legal Aspects of Regulating the Use of Transboundary Rivers in 
Central Asia 
by Aigerim Zhunusbekovna Zhunusbekova,Aslan Khuseinovich Abashidze, 
and Sholpan Valerievna Tlepina                                                                               … 1856 

Fall 2018
Volume IX, Issue 5(35) 



1518 

The quarterly journal reaches an international community of scholars in law and economics. 

Submissions to Journal of Advanced Research in Law and Economics are welcome. The paper must be 
an original unpublished work written in English (consistent British or American), not under consideration by other 
journals. 

Journal of Advanced Research in Law and Economics is currently indexed in SCOPUS, EconLit, RePec, 
CEEOL, EBSCO, ProQuest, and Cabell’s Directory. 

Invited manuscripts will be due till September 1st, 2018, and shall go through the usual, albeit somewhat 
expedited, refereeing process. 

Deadline for submission of proposals: 1st of September, 2018 
Expected Publication Date:  31th of December 2018 
Web: http://journals.aserspublishing.eu 
E–mail:  jarle@aserspublishing.eu 

Full author’s guidelines are available from:  http://journals.aserspublishing.eu/jarle/about 

Call for Papers 
Volume IX. 

 
Issue 6(36), Fall 2018 

Journal of Advanced Research in Law and Economics

Journal of Advanced Research in Law and Economics 

Journal of Advanced Research in Law and Economics is designed to provide an outlet for theoretical and 
empirical research on the interface between economics and law. The Journal explores the various 
understandings that economic approaches shed on legal institutions. 

Journal of Advanced Research in Law and Economics publishes theoretical and empirical peer–reviewed 
research in law and economics–related subjects. Referees are chosen with one criterion in mind: simultaneously, 
one should be a lawyer and the other an economist. The journal is edited for readability both lawyers and 
economists scholars and specialized practitioners count among its readers.  

To explore the various understandings that economic approaches shed on legal institutions, the Review 
applies to legal issues the insights developed in economic disciplines such as microeconomics and game theory, 
finance, econometrics, and decision theory, as well as in related disciplines such as political economy and public 
choice, behavioral economics and social psychology. Also, Journal of Advanced Research in Law and Economics 
publishes research on a broad range of topics including the economic analysis of regulation and the behavior of 
regulated firms, the political economy of legislation and legislative processes, law and finance, corporate finance 
and governance, and industrial organization. 

Its approach is broad–ranging with respect both to methodology and to subject matter. It embraces 
interrelationships between economics and procedural or substantive law (including international and European 
Community law) and also legal institutions, jurisprudence, and legal and politico – legal theory.  



Volume IX, Issue 5(35), Fall 2018 

1689 

Legal Regulatory Mechanism of Social Relations for Ensuring Dynamics 
in Civil Relationship 

Anatoliy V. KOSTRUBA 
Department of Civil Law, Vasyl Stefanyk Precarpathian National University, Ivano-Frankivsk, Ukraine 

priminterpar@yahoo.com 

Suggested Citation: 
Kostruba. Anatoliy V. 2018. Legal Regulatory Mechanism of Social Relations for Ensuring Dynamics inCivil 
Relationship, Journal of Advanced Research in Law and Economics, Volume IX, Fall, 5(35): 1689 – 1695. DOI: 
10.14505/jarle.v9.5(35).22. Available from: http://journals.aserspublishing.eu/jarle/index 

Article’s History: 

Received 16 May, 2018; Received in revised form 24 June, 2018; Accepted 20 August, 2018; 
Published 30 September, 2018. 
Copyright © 2018, by ASERS® Publishing. All rights reserved.  

Abstract: 

Article is dedicated to the study of the legal regulatory mechanism of social relations, namely one of its elements – legal 
relations. The purpose of the article is to define the legal regulatory mechanism of social relations, its elements, and to study 
civil relations and legal facts as an integral part of this mechanism. The study also seeks to understand properties and 
features of regulatory legal facts in the legal regulatory mechanism. The article considers the structure and properties of 
elements of the legal regulatory mechanism of civil relations. As a separate question the article considers customary laws as 
the main source of law regulating social relations. The author examines legal relations through the lenses of legal acts and, 
in particular, the enforcement and regulation of legal facts, which is, certainly, a new way of looking at the legal nature of a 
specified mechanism. Likewise, the article examines currently existing gaps in scientific rationale of the legal regulatory 
mechanism of social relations in Ukraine. 

Keywords: customary law; legal facts; legal facts enforcement; legal regulation; legal regulatory mechanism; social 
relations. 

JEL Classification: K23; K36; K38. 

Introduction 
All various social relations take form of legal relations, in other words, a legal form, in which the course of conduct 
and actions of its participants are adjusted by legal norms and manifest themselves as legal rights and legal 
responsibilities. However, flaws in the work of any mechanism cause imbalance in the work of the whole legal 
regulatory mechanism, and therefore have the most negative impact on achieving the goal of legal regulation (for 
example, the existence of so called ineffectual norms in national legislation, which cannot produce legal relations, 
eliminates the possibility of regulation of particular social relations) (Sunegin 2009, 130). Legal relations occupy 
an important place in the legal regulatory mechanism. Because they emerge, change and cease under the 
facilitation of legal facts, the latter are an integral part of the legal regulatory mechanism of social relations. 
Properties of legal facts in the legal regulatory mechanism have not been thoroughly examined by the science of 
Civil Law, therefore the subject of the article is highly relevant. 

There were a lot of papers dedicated to the study of the legal regulatory mechanism of civil relations, 
among which are works of such prominent scholars like Abramov, Bobylev, Vershinin, Kikot, Sunegin et al. It was 
they who clarified the problem of structure and properties of elements of the legal regulatory mechanism of social 
relations and laid the groundwork for future extensive studies in this field. 

The purpose of the article is to define the legal regulatory mechanism of social relations, its elements, and 
to study social relations and legal facts as an integral part of this mechanism. The study also seeks to understand 
properties and features of the regulatory legal facts in the legal regulatory mechanism. 

The sociological approach to understanding law formed in the second half of nineteenth century and was 
aimed at understanding the law as a social phenomenon that is relatively independent from the government. It 
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prefers actions or legal relations. Moreover, legal relations are compared with legal norms and constitute a focal 
point in the legal system. The law – is not what is intended and recorded, but what has formed in reality, in 
practical activities of targets of legal norms. Legal norms represent only part of the law, and the law is not limited 
to rules. Representatives of sociological approach to the law differentiate a law and a rule. Actually, the law 
consists of legal relations and a legal order, which is established on that basis. 

Therefore, the law emerges directly from society. Through separate legal relations they gradually 
transform into customary laws and practices. A portion of these laws is recognized by state and is reflected in the 
current legislation. Therefore, the law - is not regulations imposed by state, but what really determines human 
conduct, their rights and duties, that manifests in legal relations. Legal relations precede legal norms. Law is what 
has emerged in life. 

It is safe to say that the legal relations mechanism, which regulates and normalizes communities’ actions, 
emerges from community itself on the grounds of its customary laws. 
1. Main Approaches to Understanding of the Phenomenon and Law 
General theoretical approaches to understanding categories of customary laws derive from common idea about 
the law. Customary law is one of the forms of law that can exist outside of a manifestation of state’s will, may not 
be authorized by it, though due to their well-established resilience they can regulate legal relations. However, the 
difficulty of study of such a phenomenon as customary laws stems from a range of factors, among which are its 
affinity with other social norms, an ambiguous understanding of various historical conditions, a constant 
sophistication of social relations etcetera. For this reason, there is a need to research main approaches to 
understanding of the phenomenon. 

According to Tolkachova a custom is defined as a ‘historically resilient typical pattern of sociocultural 
behavior that is considered a necessary element of life in a particular community. Customs are established 
spontaneously, indiscriminately. It is imitated only because ‘everyone does it’, it is recognized, it validates the 
most useful behavior in everyday life, while resolving disputes, in other aspects of life. That said, customs are 
varied in their origins and sphere of social regulation: legislative, religious, ritualistic, etiquettal, lexical, military 
and ceremonial, judicial etcetera’ (Tolkachova 2005, 51). 

As stated by Oborotov at the core of a custom is a societal, and therefore natural necessity, which on a 
human basis brings customs closer to real people’s needs and is a natural way of regulating their actions. 
Therefore, customs contain elements of social necessity, which will be the foundation of effective application and 
authority. Regulation and vital necessity in organized society required a public government, which would skillfully 
and successfully be able to coordinate people’s activities. For this reason, such a government must be effective 
and authoritative, but it certainly has to rely on consciousness of all of its members, and also on moral authority 
that was ensured by a custom (Oborotov 2000, 49). 

Komarov notes that a custom is a certain rule of conduct that forms in a certain social climate, is 
transmitted from generation to generation, acts as people’s vital necessity, and as result of its frequent repetition 
becomes customary for them (Komarov 1998,145). 

Thus, traditionally a custom is understood as a total of separate attributes that determine its social nature. 
Among the characteristics that determine a place and a role of a custom in a system of social regulators there are 
resilience, capacity for multiple usage for regulation of social relations, historical dependence, adjustment to real 
individual’s necessities, ability to solve disputes, ability to adjust to real necessities, practical significance, 
effectiveness etcetera. In turn, an actual customary law has substantial differences that make it possible to 
emphasize it among other types of customs and form a general idea about its allocation in the system of forms of 
law. It enables us to conclude that the custom is an important factor in regulating social relations and forming 
laws and legal norms throughout all historical stages of societal and governmental development. 

As noted by Grynyak and Protsenko, even lawyers of Ancient Rome differentiated several types of 
customary laws. First, ‘secundum legem’ customs (according to the law) play a key role, contribute to 
understanding of contents of those law or judgment terms and phrases that are used in special, different from 
commonly accepted meaning (abuse of rights, reasonable price, etc.). Second, ‘praeter legem’ customs (outside 
of the law) are applied in the case of gaps in law/legislation. Third, ‘contra legem’ and ‘adversus legem’ customs 
(against the law) appear during collision of law and a custom and play insignificant role in legal system (Grynyak 
2015, 98). 

However, for more contemporary perception of customary law’s content and substance it is necessary to 
turn to current approaches of understanding of the category of ‘customary law’. David and Jauffret-Spinosi point 
to two concepts of understanding of customary law: (1) the concept of sociological plane, in which a prevailing 
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role among sources of law is given to customs. It is customs that are the basis of law, determine ways of its 
application and development by legislators, judges, doctrines; (2) the concept is based on the school of legal 
positivism, according to which the role of the customs deteriorates. A custom plays a minimum role in 
comprehensively codified law, which is identified with legislator’s will. For this position, in the authors' view, an 
absence of realism is common, while sociological school, on the contrary, overestimates the role of customs. 
Customs are not the basic and primary element of law, as sociological school desires it. It is only one of the 
elements that enable to find a just solution. And in modern society this element does not possess its paramount 
importance in comparison to legislation. But at the same time its role is not that insignificant as is presented by 
legal positivism (David 1996, 94 – 95). 

Zhovtobryukh notes that customary laws are ‘general rules of conduct, applicable within specific society to 
all of its members, who are combined by the contents of these rules, which are understood as lawful and 
mandatory, fulfill and are directly founded on the principles of natural law, act as a result of a long-term, unified 
and continuous practice of resolving legal situations, emerge on the basis of model relations in real life, are 
ensured by social sanctions, and can be protected by government authorities and courts’ (Zhovtobryukh 2002, 
13). Vasyanovich suggests the following definition of a customary law: ‘a social norm that was recognized by 
society as useful, necessary, designed to resolve various disputes through continuous uniform application without 
changes and is validated by a legislator at the state level; is a legal norm for protecting the interests of a specific 
society, ensuring the exercise of rights and duties through establishing a specific legal sanction’ (Vasyanovich 
2010, 9). Skakun argues that customary law is an act-document that contains customary norm (a sustainable rule 
of conduct, established as a result of its continuous repetition), which is sanctioned and ensured by government 
(Skakun 2014,184). 

Golovkin identifies a number of attributes defining its nature in his analysis of the term customary law 
(Golovkin 2014, 159 – 160). The author established that customs share the following attributes: 

(1) are formed by society; 
(2) emerge spontaneously, indiscriminately; 
(3) are unwritten rules of conduct (occasionally oral form of the custom complicated proving its existence 

in court, as such over time a certain part of these customs has acquired written form); 
(4) can be applied at the level of a separate social group (local), as well as at a national level (general); 
(5) have uninterrupted and unified nature of observance; 
(6) their contents have specific rules of conduct; 
(7) are conservative by their nature (reinforce results of long-term social practices and can reflect 

general moral, spiritual values of the nation, as well as some prejudices); 
(8) are closely linked with religious and traditional norms. 
Strelnikova and Pogorelov, while researching the position of customs in Ukrainian current law (Strelnikova 

2010, 55), established that: 
§ first, the state recognizes customs as a source of law; 
§ second, a custom is an established, sustainable rule of conduct, which emerged as a result of 

multiple application in the sphere of social relations, but is not established by the legislation; 
§ third, from analysis of legislature it is possible to determine the following attributes of a custom as a 

source of law: 
(1) a custom is a universally recognized rule of conduct, established as a result of a repeated and long-

term unified appliance; 
(2) fixation of a custom in documents is not necessary. 
Therefore, it is possible to conclude that there is a peculiarity in authors’ approaches to the term of 

customary law, which demonstrates the difficulty and ambiguity of this problem. 
2. Influence of Customary Laws on the Legal Regulatory Mechanism 
Consequently, despite close attention from theorists and practitioners to particular problematic, it is worth noting 
that among them no consensus has been reached on such an important question as the development of an 
approach to understanding of this category.  

That is why determining the level of interdependence between customary laws and the legal regulatory 
mechanism lies within the plane of doctrinal research and has an abstract nature. 

To resolve the question of influence of customary laws on the legal regulatory mechanism it is necessary, 
above all else, to refer to the analysis of the current legislature. For example, according to article 12 of the 
Ukrainian Act ‘On the Ethnic Minorities of Ukraine’, each citizen of Ukraine is entitled to an ethnic surname, 
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forename and patronymic. Meanwhile, said Act permits a person to restore their ethnic surname, forename and 
patronymic. If ‘there is no custom to document ‘patronymic’ in person’s national traditions, a person is entitled to 
enter in their passports only their forename and surname and in their birth certificates the forenames of their 
father and mother (The Ethnic Minorities of Ukraine 1992). Article 7 of the Ukrainian Civil Code defines that civil 
relations can be regulated by customs, in particular by business customs. The same article gives the definition of 
a custom, which is understood as a rule of conduct, which is not regulated by the Civil Code, but is established in 
a certain sphere of civil relations. A custom that contradicts contracts or civil acts is not applicable in civil relations 
(The Civil Code of Ukraine 2003). According to article 11 of the Family Code of Ukraine, the court, on the request 
of an interested party, may take account of a local custom, as well as a custom of an ethnic minority, which both 
or either party belong to, if they do not contradict the requirements of this Code, other laws or the moral basis of 
society (The Family Code of Ukraine 2002). However, despite an explicit reference about application of customs 
in the current legislation, there are several problems when defining their role in the legal regulatory mechanism. 

Dnistryansky stated ‘A custom does not have the same power that is granted to state law, but it still has a 
very vivid inner strength, since it carries authoritative mark of the nation’ (Dnistryansky 1902, 38). The reason for 
this is that, first of all, a custom, as the oldest source of law, has influenced the development of Ukrainian law and 
many customs found their legal implementation through legal norms. Secondly, some regions of Ukraine are 
inhabited by people of different ethnic backgrounds, who preserve their culture, customs and traditions 
(Strelnikova 2010, 52). Meanwhile, one must agree with the views of Boshno: ‘Normal regulation has several 
drawbacks, especially from the viewpoint of law enforcement, which in every dispute has to resolve a question 
about the existence of customary norms of social relations and their content in a certain sphere’ (Boshno 
2004,18). 

Today we can acknowledge the existence of multifaceted approaches to determining the place and role of 
a custom in regulating process of social relations. However, it is possible to identify a number of substantial 
regularities, to exercise social regulation and to ascertain the mutual influence of customs and the legal regulatory 
mechanism. They manifest themselves in the following tendencies: 

First, bearing in mind inherent tendencies of social regulation development, it is clear that there is a need 
to use different models of individual behavior formation, some of which are outside of purely normative impact 
through the legal regulatory mechanism, meaning there is the possibility of creating relatively isolated regulatory 
means and, in particular, utilizing customs to determine general principles of interaction between parties of a legal 
relation in a specific life circumstances. 

Second, on a certain stage of civilizational development, connected to a significant sophistication of social 
relations, interferences in ensuring an appropriate level of regulation of separate parties’ conduct may arise, 
which are related to their excessive regulation, and that goes against the established rules of coexisting of 
individuals in society, thus there is a need to create an alternative impact on their conduct through common 
regulation. 

Third, interaction between a custom and the legal regulatory mechanism is predicated on a need to 
overcome crises, characteristic for any social system involving a degree of its organization, in bipolar plane 
starting from lack of organization to total regulation, including objective and subjective factors of coexistence of all 
members of society. 

Fourth, functioning of the legal regulatory mechanism has a subjective basis related to biological and 
physiological features of individuals, one of which is the perception and application of a custom. 

Fifth, expression and provision of objective social interests in human behavior during social transformation 
requires a combination of normative and autonomous means of regulatory impact with the goal of creating 
prerequisites for regulation of social relations at an appropriate level. 

Therefore, law established by Act and law that emerges in practice is as different as ‘living’ law and ‘dead’ 
law. Legal provisions become legal norms when they are utilized in practice. Legislators do not create a new legal 
norm, they just validate what has emerged in practice - though the most prominent member of sociological school 
in the early twentieth century Eugen Ehrlich. Among the founders of this school were Rudolph Ihe ring, Leon 
Duguit, Eugen Ehrlich, Roscoe Pound, Oliver Holmes Jr. 

Under sociological approach to understanding of law (which is its advantage) a great importance is 
attached to judicial and arbitrage practice, freedom of judicial discretion, study on the effectiveness of legal norms 
and legal practice. However sociological school also has its drawbacks. First, there is the danger of dilution of the 
definition of law: it is rendered very indefinite; second, there is the danger of arbitrary process by judicial and 
administrative authorities, that is, any act by government administration and its officials will be considered law; 
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third, it ignores the fact that law is not subjects’ activities, but a regulator of their activities and social relations. It is 
impossible to endow an action with attributes of a regulator. 

Enforcement of social relations in legal regulation is a way to ensure a stable development of civil relations 
in Ukraine. The basis for incorporating it in the process of realization of civil relations is a nature of its 
development, reality and affiliation, which due to its social importance is ensured by a separate legal instruction of 
public authority. It manifests in case of need for the governmental influence on development of civil relations for 
the purpose of ensuring public interest. Its implementation is ensured by the legal regulatory mechanism. 

Legal regulation, being an instrument of social governance, is intended to regulate social relations, 
ensuring realization of subjects’ positive interests. Within this process various and numerous hindrances can be 
encountered, which lowers the impact of legal regulation if they were not eliminated in due time. 

According to Alekseyev: ‘...the category of the term ‘legal regulatory mechanism’ exists in legal theory to 
demonstrate the instant of action and functioning of a legal form...’ (Alekseyev 2004). In other words, it is a 
system of legal tools, means and forms by which normative law transforms into regulation of social relations, legal 
subjects’ interests are satisfied, legal order is established and maintained (Bobylev 1999, 108). 

Consequently, the legal regulatory mechanism consists of separate components, which ensure its 
functioning on every level of law (stages of legal regulations). This way the legal regulatory mechanism’s 
structure consists of a lawmaking mechanism, a law establishing mechanism, a rights realization mechanism or a 
legal defense mechanism etc. Each of them, in turn, also contains components, which ensure functioning of legal 
relations within a respective process of legal regulation according to the specifics of their realization. The rights 
realization mechanism contains an enforcement mechanism, which existence reflects the same social legal 
aspects of objective reality as the legal regulatory mechanism overall, but with more details. 

Identifying the enforcement mechanism during realization of civil relations, defining of its elements should 
be determined through the structure of enforcement mechanism, which reflects common principles of public 
authorities’ activities. At the same time, Yermolenko aptly noted as, any legal relation is a method and a form of 
realization of legal norms (Yermolenko 2005, 77). 

In summary, the enforcement mechanism in private law is an amalgamation of legal means by which we 
normalize legal public activities of state administrative body, which includes regulating civil relations during their 
realization in order to maintain the effectiveness of legal regulation and to ensure a consistent development of 
civil society. Moreover, the amalgamation of such legal means must be seamlessly implemented into the rights 
realization mechanism, which includes the enforcement mechanism, and is aimed at ensuring its functioning. 

It is worth noting that ‘classical’ normative logical theory of civil relations gained traction in civil procedural 
law, as well as in substantive civil law. Its main points are such: legal relations are means of realizing of legal 
norms; contents of legal relations are rights and duties, and their object is conduct. To conclude, legal relations 
are equated with legal norms, and their distinctness is that legal relations represent logical balance between 
rights and duties. The necessary element in the categorical range of this concept was also normative logical 
prerequisites: legal fact, legal capacity or legal personality, and legal norms. Their presence is connected to the 
corresponding rights and duties. Researchers did not analyze real legal social relations emerging in people’s 
activities, but their legal form, the normative logical construction of which provides usage for legal norms 
(Vershinin 1986: 55). 

Legal relations as an additional phenomenon is interconnected with the core of legal additions - law. The 
key thing in this connection is the fact that legal relations are considered a phenomenon, which is derivative from 
law, while in an existing legal system legal relations occur and exist on the basis of legal norms (Gnatushchenko 
2006: 60). Any relation is always some form of interconnection between people, objects, parties, elements 
etcetera, under such relation changes in one-side cause changes in the other. 

Traditionally, the process of enforcement includes the following stages: (a) establishing of factual 
circumstances; (b) establishing of a model of the legal conduct of subjects of legal relations, in other words 
correlation of real-life situation with a specific legal norm designed to ensure its effectiveness; (c) resolving of a 
case and adoption of an individual legal act. 

This way the realization of the process of enforcement in civil law of Ukraine is achieved through such 
elements (legal means), which directly follow and support each of the established stages. 

Establishing of factual circumstances requires a concrete legal relation, particularly civil relation, 
identification of substantive characteristics of which is followed on the first stage of enforcement. Moreover, the 
enforcement practice committed by an administrative body supposes the existence of legal relations through 
which such practice is realized. In this case we can discuss the existence of civil relations as a subject of state 
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enforcement practice and of administrative legal relations as a sphere of activities of a corresponding governing 
body. This way legal relations are part of the enforcement mechanism. 

Establishing a model of legal conduct of subjects of legal relations supposes a search and application of 
legal norms through which civil relations are regulated and their parties’ interests are satisfied. In other words, 
legal norm is part of the enforcement mechanism. Norms regulate the activities of state administrative bodies on 
enforcement, determine boundaries of such activities, that corresponds with the methodological basis of activities 
of state authorities. 

Finally, a court decision and adoption of an individual legal act creates momentum of further movement for 
civil relations. The specified occurrence is ensured by such element of the enforcement mechanism as a legal act 
of enforcement. The subject of enforcement chooses an optimal option of regulatory impact on civil relations and 
implements it through such acts. An act of application of legal norm moderates further behavior of civil relations 
participants at the stage of rights realization. It is the organizing force that ensures law implementation in the 
process of civil relations realization and is exactly the legal fact that influence further development of legal 
relations. According to Yavich, ‘legal regulation of social relations begins from the moment of enacting of 
normative acts...’ (Abramov 2008, 178 – 179).  

Considering the foregoing we can make several conclusions. 
The development of modern society in Ukraine is directly related to and determined by significant 

transformational processes inside the government and the formation of civil society in general. 
Though at the first glance, the problems of improvement of norms of private law are not primary objective 

of this stage - problems of decentralization, judicial reform in the context of implementing changes to the 
Constitution, crackdown on corruption are on the agenda, while underestimation of importance of maintaining 
functioning of civil society in private law is profoundly erroneous, because during drafting stage of the Civil Code 
at the end of the previous century its creators emphasized the role of codification in private law and the place of 
the new Civil Code of Ukraine as a constitution of civil society during democratization of Ukrainian state 
(Solodovnik 2000,131). 

Events of 2004 – 2005 and especially 2013-2014 have significantly mainstreamed the problematics of civil 
society, however, interest is usually limited to questions about correlations between the state and civil society, 
limitation of state power in favor of self-regulating processes, determining directions, scope and form of public 
supervision of state institutions, in other words the problems concerning public law regulation. 

In this context the core principles of private law regulation of social relations seem ‘to play a second role’. 
It is believed that such approach ‘narrows down’ the capabilities of legal impact on the process of 

formation of civil society, though it also creates a major ‘imbalance’ in application of legal tools. 
It is worth reminding that in civil society (as well as in civil law) the main axis, around which all variety of 

relations, constructions and, respectively, problems revolve, is a person, individual, personality. 
Drawing upon the analysis of approaches to the question of social nature of customs, it is possible to state 

that a custom is intended to form stereotypes and tendencies of individual behavior on a subconscious level of 
perception of rules that coexist in society. On the one hand, state’s attitude to such manner of regulating social 
relations derives from a tolerant disregard to using customs alongside legal norms within functioning of the legal 
regulatory mechanism. On the other hand, the importance of customs and their role on society are expressed in 
the fact that customs alongside other social regulators, including legal norms, can exist as independent, efficient 
means of impact on human behavior. 
Conclusions and Further Research 
As a result, regardless of form, content or specifics of customs realization, and regardless of the way they are 
applied: by themselves or in conjunction or collaboration with law, each custom fulfills a significant regulatory and 
educational role in society. Every custom acts as an indispensable component of a unified system of customs and 
all social norms existing and functioning in society during any of its development stages. 

Therefore, the necessity that determines the efficiency of regulating social relations within a specific 
development stage of society is conditioned by determining the level of influence of customs on the legal 
regulatory mechanism. Customs and law exist in parallel with all their distinctive attributes. Unity of development 
of customs and legal means, which are the basis of the legal regulatory mechanism, is determined by the 
uninterrupted continuation of development of their mechanisms and their mutual influence. An objective link 
between the past, present and future determines the quality and affiliation of regulation of social relations through 
the respective legal regulatory mechanism, besides, usage priority of a common or legal origin is 
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interchangeable, which is determined by historical conditions of societal existence and development, specifics of 
the state’s legal system, category of regulated social relations and other factors. 

It is appropriate to note that principles of egalitarianism, respect for ownership rights, human rights and 
freedoms, which are prevalent in modern civil society, are immanent to civil law. Therefore, by developing and 
deepening the fundamentals of private law regulation we create a potent foundation for functioning of civil society 
in general and its separate institutes in the best interests not only of domestic community, but also in the interest 
of adopting our internal legal norms to the norms and requirements of the international law. 
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