N
N

N

HAL

open science

Generalities - Transforming the ocean law by
requirement of the marine environment conservation
Patrick Chaumette

» To cite this version:

Patrick Chaumette. Generalities - Transforming the ocean law by requirement of the marine environ-
ment conservation. Annuaire de droit maritime et océanique, 2019. hal-02395879

HAL Id: hal-02395879
https://hal.science/hal-02395879v1
Submitted on 11 Dec 2019

HAL is a multi-disciplinary open access
archive for the deposit and dissemination of sci-
entific research documents, whether they are pub-
lished or not. The documents may come from
teaching and research institutions in France or
abroad, or from public or private research centers.

L’archive ouverte pluridisciplinaire HAL, est
destinée au dépot et a la diffusion de documents
scientifiques de niveau recherche, publiés ou non,
émanant des établissements d’enseignement et de
recherche francais ou étrangers, des laboratoires
publics ou privés.


https://hal.science/hal-02395879v1
https://hal.archives-ouvertes.fr

GENERALITIES

Professor Patrick CHAUMETTE

Former director of the Maritime and Oceanic Law Centre
University of Nantes

ERC 2013 Advanced Grant No. 340770 Human Sea - FP7
http://www.humansea.univ-nantes.fr

The European program Human Sea was selected by the European Research
Council in August 2013. It is an Advanced Grant 2013 No. 340770 within the 7th
Framework Programme for Research and Development (or FP7). The research
programme spans five years from 2014 to 2019.

1. «MAKING THE SEA MORE HUMAN»

The project deems that one of the roles of the law is to civilise the use of tech-
niques. Technological developments have allowed and will allow the extension of
human activities at sea. To what extent does economic activity development at sea
lead to the transformation of maritime and oceanic law? The research programme
held two conferences —one in June 2014 called Piracy: From the Sea to Cyber
Space—'. It addressed piracy and linked work from law historians and general
historians to current research being conducted by contemporary legal practitio-
ners and geographers regarding maritime piracy off the Horn of Africa and the
Gulf of Guinea. Frantz Mynard and Frédéric Davansant organised the event. The
impact the risk of violence has on underwriters and legal jurisdiction was con-
templated in the follow up to Piracy published by Pédone et Hart in 2012, and

! Colloque Piraterie: de lamer au cyberespace, 4 and 5 June 2014, http://www.msh.univ-nantes.fr/63674436/0/
fiche___actualite/. Annuaire de Droit Maritime et Océanique, Université de Nantes, t. XXX VI, 2018.
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coordinated by Charles Norchi and Gwenaele Proutiere-Maulion?. Piracy became
part of common language to describe the precariousness of large areas, routes,
and in the world of internet, cybercrimes. Internationalisation extends beyond
the national framework of States and has complicated the control and enforce-
ment of activities of businesses set up in one country but operating globally. In
June 2015, the conference New Maritime Routes: Origins, Evolutions and Pos-
sibilities organised by Odile Delfour-Samama, Gwenaele Proutiere-Maulion and
Cédric Leboeuf, developed a multi-disciplinary approach to these multi-faceted
phenomena that is as old as maritime navigation but a real challenge of the 21st
century. Maritime routes evolve, disappear and are created under the influence of
external circumstances —in particular those that are political, economic and tech-
nical—. Routes in use are the result of how economic, geopolitical and technical
data has evolved. They are created, adapted and disappear as a result of external
circumstances, in particular political and economic. Oceans remain most often
deserted outside these maritime routes. «Regardless the origin or transformation
of the routes, these new maritime routes of communication have shaken up the
global economy and relations among maritime operators». The main goal of the
conference was to analyse the various disciplines (historical, geographical, politi-
cal and legal) and provide a comprehensive overview of the causes and effects
of new routes as a result of the opening of the Poles, the straits, as well as the
conventional routes which are used by more than 50,000 ships of over 500 UMS.
Discussions addressed risks and threats which are inherent to routes such as pol-
lution of areas with low human presence and maritime piracy. The melting of the
polar pack has opened up two new Arctic routes —one near Russia and the other
in Canada—. It has also created international tensions and threats to the marine
environment. These developments need to be taken into account by political and
operational stakeholders, even researchers, so that they may reflect on the an-
thropogenic pressure and ethical nature of the development of new human-based
activities at sea®. Have oceans been invaded by the 55,000 large merchant vessels
that sail its waters? It is precisely the definition of maritime routes that explains
the flow of maritime traffic towards the Strait of Malacca, the Bosphorus and the
Channel. There is a main longitudinal axis running west-east and east-west be-
tween 55° and 30° parallel north and narrower north-south meridians, as well as a
few north-east/south-east diagonals*. The world’s merchant fleet is not spread out
on the entirety of the oceans’ vastness. In fact, it is concentrated on very specific

2 NorcHI, C. H., and PROUTIERE-MAULION, Gw. (dir.) (2012), Piracy in comparative perspectives: Prob-
lems, Strategies, Law, Paris-London, Pédone-Hart, http://www.pedone.info/piracy/piracy.html.

3 DELFOUR-SAMAMA, O.; LEBOEUF, C., and PROUTIERE-MAULION, Gw. (dir.) (2016), Nouvelles routes
maritimes - Origines, évolutions et prospectives, Paris, Editions A. Pedone, 269, http://www.pedone.info/792/
NRM.html.

4 FREMONT, A. (1996), «L”espace maritime et marchand: pour une problématique», Espace géographique,
Volume 25, Number 3, 203-213, http://www.persee.fr/doc/spgeo_0046-2497_1996_num_25_3_985; FRrE-
MONT, A. (2008), «Les routes maritimes: nouvel enjeu des relations internationales?», Revue internationale et
stratégique, 2008/1, n° 69, 17-30; GRATALOUP, Chr. (2015), Géohistoire de la mondialisation - Le temps long du
monde, U Géographie, Paris, A. Colin.
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routes that link the world’s most important economic regions and raw material
extraction sites to consumer areas. It is thus necessary to secure ports, vessels and
exchanges at the international level.

2. SEAFARERS: AN INTERNATIONAL LABOUR MARKET
IN PERSPECTIVE

The first publication of the European project Human Sea Seafarers: An
International Labour Market in Perspective examines the developments that took
place in the marine merchant sector. This sector was the first to be globalised
in the second half of the 20th century because of the freedom given to vessel
registration and the pacification of the oceans. This industry was mostly dereg-
ulated despite conventions adopted by the International Maritime Organisation,
SOLAS and MARPOT. The sector was also experiencing significant growth in
both international merchandise trade and the merchant navy?. 7.4 billion tons of
merchandise was transported via maritime routes in 2006 in comparison to 550
million tons in 1950. Maritime transport has acted as a laboratory for globalisa-
tion since the 70s through free vessel registration. Ships could only be attached
to flag States via the implementation of port state controls and the development
of minimum standards of international law established by the IMO through the
conventions SOLAS, MARPOL and STCW. The port state control was founded
on an equal treatment principle and guides signatories of international conventions
on how to ensure ships stopping over in their ports, independently of the vessel’s
flag, comply with the stipulations set forth by said conventions. The International
Labour Organisation was involved in the implementation of the port state control
via the 1976 Convention 147 on minimum merchant shipping standards. The Paris
Memorandum of Understanding (MoU) was created in 1982 and provided robust
guidelines and a common database available to all signatories to control ships.
The 1974 STCW Convention, subsequently revised in 1995 and 2010, sets stan-
dards of training, certification and watch keeping for seafarers. The adoption of the
Maritime Labour Convention in Geneva in 2006 and Convention 188 on Fishing in
2007 completes international law of this globalised sector. This means a globalised
sector is no longer associated with deregulation. Now that flag States issue social
certifications of vessels under the control of port States, it seems to have made
the minimum international norms that much more effective. It will eventually be
complemented by international negotiations being conducted by social partners in
regard to remuneration.

The book considers the changes in work on board merchant ships. This is the
first internationalised sector, due to open registry shipping, search of a skilled
and competitive labour force. The 2006 ILO Maritime Labour Convention takes

> CHAUMETTE, P. (coord.) (2016), Seafarers: An International Labour Market in Perspective - Gens de
Mer: un Marché International du Travail, Bilbao, Gomylex Editorial, 428.
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a universal dimension and renews the framework of this sector, including a so-
cial certification. Control of ships by the port State contributes to the effective-
ness of international standards, and their regionalisation. The European social
law seeks to integrate the international dimension of this sector, to build a har-
monized regional market and to treat shipping companies as any other company.
The control of manning companies and the link of seafarers to a social protec-
tion system are two particularly complex projects, which might lead to unfair
competition.

«From a wider international law perspective, the (Maritime Labour) Conven-
tion is of interest because it is one of the growing cadre of conventions that are
responding to the search for “effectiveness of international law” and reaches be-
yond the “face” the State sovereignty to directly affect the behaviour of private
actors. Even more unusually, the MLC, 2006 contains provisions that seek to ap-
ply its requirements to non-ratifying States? In that sense it can be described as a
convention that is “universal” in its reach» . «Does this Convention and the way in
which it was developed present model of workable process whereby international
conventional law can be designed to be (more) effective and, in particular, in such
a way as to affect the behaviour of non-State actors directly, while at the same time
operating primarily at the level of State responsibility?»”.

Research regarding seafarers was continued during a conference organised by
Olga Fotinopoulou Basurko on September 13, 2016 in Bilbao within the frame-
work of Maritime Work Watch, Sea Workers’ Labour and Social Conditions Inter-
national Research Network-Studying Today’s challenges and Future Amendments
to the Maritime Labour Convention. It focused on research stemming from the
fishing industry and actions of the International Transport Federation (ITF) and
port workers®. A follow-up working session will be held in Nantes on June 15 and
16, 2017.

3. MARITIME AREAS: CONTROL AND PREVENTION OF ILLEGAL
TRAFFICS AT SEA

The second publication of the European project Human Sea stems from the
conference held in Nantes on October 5 and 6, 2015, titled Maritime Areas: Con-
trol and Prevention of Illegal Traffics at Sea and Marine Spaces: Surveillance and
Prevention of Illegal Trafficking at Sea®. The Montego Bay Convention also stipu-
lated the creation of exclusive economic zones (EEZ) to regulate fishing and pro-
tect fishery resources from excessive appropriation of marine spaces by coastal

® McCoNNELL, M. L.; DEVLIN, D., and DoumBIA-HENRY, Cl. (2011), The Maritime Labour Convention,
2006 - A Legal Primer to an Emerging International Regime, Martinus Nijhoff Publ., 32-33.

7 Ibid., 569.

8 http://www.maritimeworkwatch.eu/es/que-es-mww.

® CHAUMETTE, P. (coord.) (2016), Maritime areas: control and prevention of illegal traffics at sea - Es-
paces marins: Surveillance et prévention des trafics illicites en mer, Bilbao, Gomylex Editorial, 316.
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States. However, the law of the sea still focuses on vessels and does not include
new sea-going vessels and the workers that man them'°. Furthermore, high-sea
jurisdiction is not clear because vessel registration has allowed some flag States to
be complacent. The link between a vessel and its flag State is more or less lax'!.
Internationally wrongful acts imputable to a ship do not make flag States liable
in any way. At most, flag States are to respond «without delay» to requests made
by States regarding ship registration. In the Saiga case, the International Tribunal
for the Law of the Sea simply accepted Saint Vincent’s claim without verifying
the facts, even though the registration certificate had not been renewed when the
ship had been seized by Guinea when caught illegally fishing !>. The development
of illegal activities at sea tests the competences of States and their cooperation at
regional levels.

In addition to combating arms trafficking, combating human trafficking is an-
other example of illegal activities at sea. The abolitionist movement sought to
bring an end to human trafficking. In 1784, Necker believed that only interna-
tional efforts would bring an end to human trafficking. England abolished human
trafficking in 1807 and slavery in 1833. It took advantage of the Napoleonic Wars
to seize enemy slave ships along the cost of Africa and monitor neutral ships un-
der the pretext that it was fighting contraband of war!®. A military court was set
up in Sierra Leone to try the offenders '*. England forced Portugal to end its slave
trade with Africa in 1810, and then South America. At the 1815 Vienna Congress,
the world powers signed a declaration to end the slave trade without any other ac-
tions. From 1816 to 1841, the United Kingdom increased the number of bilateral
conventions, stipulating reciprocal rights of access to merchant vessel by war-
ships, the arrest of slave ships and their diversion to Sierra Leone. The right of
access came to be during wartime but was extended to periods of peace to combat
illegal trafficking. It limited the freedom of the seas and that of maritime trade.
Portuguese slave trafficking was tolerated south of the equator between Brazil
and Angola until 1830. Spain only officially abolished slave trafficking in 1845.
In 1850, the Royal Navy bombed and sank slave ships in Brazilian ports. The
Brazilian Parliament passed a prohibition law that was much more effective than
that of 1831. On December 20, 1841, the main signatories of the 1815 Vienna

10 MIRIBEL, S. (2013), «Qu’est-ce qu’un navire?», in BLocH, C. (dir.), Mélanges en I'honneur de Christian
SCAPEL, Aix-en-Provence, PUAM, 279-288.

1" KamTOo, M. (2003), «La nationalité des navires en droit international», in La Mer et son Droit - Mé-
langes offerts a L. Lucchini et a J. P. Quéneudec, Paris, Pédone, 343-373. Sur le pavillon des organisations inter-
nationales, HINOJO Rosas, M. (2014), «La insuficiente regulacion de la cuestion del pabellén en la Convencidn,
de las Naciones Unidas sobre el Derecho del Mar de 1982», in SOBRINO HEREDIA, J. M. (ed.), La contribucion
de la Convencion de las Naciones Unidas sobre el Derecho del Mar a la buena gobernanza de los mares y
océanos, Napoles, Editoriale Scientifica, 79-97.

12 TIDM, arrét du 1° juillet 1999, n° 2, demande de prompte main levée; Kamro, M., op. cit., 359.

13 PETRE-GRENOUILLEAU, O. (2004), Les traites négrieéres - Essai d’une histoire globale, Paris, Gallimard,
263 et s.; DAGET, S. (1997), La répression de la traite des Noirs au XIXéme siecle, Paris, Karthala.

4 WarD, W. E. F. (1969), The Royal Navy and the Slavers: the Suppression of the Atlantic Slave Trade,
London, Allen & Unwin.
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Congress granted the British the right to combat the slave trade from the Atlantic
Ocean to the Indian Ocean. In 1842, the United States of America committed to
maintaining an 80-canon fleet to combat the slave trade. On September 25, 1926,
the General Assembly of the League of Nations rejected the proposition set forth
by the British to assimilate the maritime transport of slaves to an act of piracy.
Governments committed to take all the necessary measures to prevent and sup-
press the transport of slaves on vessels sailing under their flag. An international
convention, similar to that signed on June 17, 1925 regarding the international
arms trade, was signed.

Marine areas give rise to various illegal activities at sea: piracy and robbery,
human trafficking and illegal immigration, drug trafficking, illegal fishing. The
United Nations Convention on the Law of the Sea of 1982, Montego Bay, provides
various legal regimes of state intervention at sea, resulting by the establishment
of cooperation mechanisms. The evolution of the threat and risk monitoring tech-
niques questions historically interstate practices and today, call upon new players
and private services. The book contemplates the fight against piracy, against drug
trafficking, against human trafficking, as well as against illegal fishing through the
different legal regimes.

The United Nations Convention on the Law of the Sea (UNCLOS) adopted
in Montego Bay in 1982 still allows the high sea to be associated to an idea of
freedom. However, Article 87 lists the items proposed by the Institute of Interna-
tional Law in Lausanne in 1927 and the 1958 Geneva Convention on the high seas.
It includes freedom of navigation, freedom to fly over high seas, freedom to lay
submarine cables and pipelines, freedom to construct artificial islands and other
installations permitted under international law and freedom of scientific research,
subject to Part VI and XIII . The article is not restrictive. However, the 1972 Lon-
don Convention and the 1982 Oslo Convention for the Prevention of Marine Pollu-
tion by Dumping from Ships and Aircrafts had significantly restricted the freedom
to dump waste even without Article 210 of UNCLOS. The Brussels Convention
of November 29, 1969 came into effect following the Torrey Canyon oil spill off
the eastern part of the Isles of Scilly on March 18, 1967. It consisted of an inter-
national convention regarding the intervention on the high seas in cases of oil pol-
lution causalities, affirming the right of coastal States to take measures to prevent,
mitigate or eliminate grave and imminent danger of pollution of the sea by oil '°. It
represented a significant departure from the exclusivity granted by the law of the
flag State in the interest of the protection of the marine environment. The Protocol
of 2 November 1973 extended the right of intervention on the high seas in cases

1> LuccHiNI, L., and VOELCKEL, M. (1990), Droit de la mer, t. 1, La mer et son droit - Les espaces mari-
times, Paris, Pédone, 267-281; ROTHWELL, D. R., and STEPHENS, D. (2010), The International Law of the Sea,
Oxford and Portland, Hart, 154-158.

1o Du PONTAVICE, E. (1968), La pollution des mers par les hydrocarbures. A propos de I’ affaire du Torrey
Canyon, Paris, LGDJ; LuccHin, L. (1970), «La pollution des mers par les hydrocarbures: les conventions de
Bruxelles de novembre 1969», JDI, 795.
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of pollution by substances other than oil. High-sea jurisdiction is not limited to a
ship’s registration and the law of the flag State under which it sails. States agree
to maintain public order at sea in order to combat human trafficking and the trans-
port of slaves at sea (UNCLOS, Art. 99), piracy (Art. 100 to 107) and illicit traf-
ficking of narcotic drugs or psychotropic substances (Art. 108) and unauthorized
broadcasting (Art. 109). Duty to render assistance to any person found at danger
at sea, as stipulated in Article 98, corresponds to an active obligation of solidarity
that goes beyond a moral, natural and ancient obligation. The UN Convention is
conservative in regards to terrorism at sea —the subject of the Rome Convention
of 10 March 1988—, following the hijacking of the Italian liner Achille Lauro in
the eastern part of the Mediterranean Sea, which is a multilateral convention for
the suppression of unlawful acts against the safety of maritime navigation and
protocol for the suppression of unlawful acts against the safety of fixed platforms
located on the continental shelf.

If the principle of the law of flag State is the expression at high sea of the
sovereignty of States, there can be exceptions to this principle in the event of suf-
ficiently serious infractions and threats'”. Professor Djamchid Momtaz believes
the legal framework relating to the prevention and suppression of unlawful acts
on the high seas is inefficient because of the tension between global and zonal
governance. Global governance strives to fill the gap between an integrated global
economy and the continued fragmented world order. In terms of prevention, States
are reluctant to allow their ships to be inspected on the high seas and even more
reluctant to allow other States to intervene in their territorial waters. In terms of
suppression, existing suppression powers and the reluctance of States to exercise
their powers weakens global governance !®. Therefore, only national frameworks
and interstate cooperation are in place.

4. HUMAN SEA-MARISK - ECONOMIC CHALLENGES AND NEW
MARITIME RISK-MANAGEMENT: WHAT IS BLUE GROWTH?

There are lawful activities being carried out at sea that require security and
safety measures. The Human Sea Program organised another international confer-
ence on October 3 and 4, 2016 in conjunction with the 5th International MARISK
conference. The objective of the conference was to consider the risks associated
to sea-based renewable energies, oil and gas rigs and large vessels. The MARISK
conferences were organized by the ENSM (Ecole Nationale Supérieure Mari-
time) —which now encompasses the following institutions—: Ecole Nationale

7 BEURIER, J. P. (2006), Droits Maritimes, Paris, Dalloz Action, 1°¢ éd., n° 115.21, 3% €&d., 2014,
n®115.21a115.27.

18 Momrtaz, D. (2014), «Tension entre gouvernance globale et gouvernance zonale dans la prévention et la
répression des actes illicites en mer», in SOBRINO HEREDIA, J. M. (ed.), La contribucion de la Convencion de las
Naciones Unidas sobre el Derecho del Mar a la buena gobernanza de los mares y océanos, Napoles, Editoriale
Scientifica, 441-453.
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de 1a Marine Marchande, Ecole Nationale de la Sécurité et de 1’ Administration de
la Mer (ENSAM), Ecole des Affaires Maritimes and the Port of Nantes Saint-
Nazaire. Our colleague, Professor Jean-Pierre Beurier, an expert in the law of the
sea and environmental law, was the chair of the scientific committee. It took place
in 2005, after the ISPS (International Ship and Port Facility Security) Code went
into effect as part of the SOLAS Convention, and subsequently in 2007, 2009 and
2012. Following further research, the final conference of the European program
Human Sea shall take place in Nantes in October 2018 and it will provide an
overview of the evolution of the law of the sea and of maritime law by examin-
ing tensions among technological and economic developments and the measures
needed to ensure the protection of the marine environment.

Humankind will need to overcome the following challenges in order to achieve
Blue Growth: the exploitation of new sea-based energies, further and further and
deeper and deeper drilling sites, as well as larger and larger vessels. New econom-
ic opportunities are ready to be seized but are not exempt of new risks affecting
security, safety and the marine environment. These new challenges are at the core
of the Human Sea-Marisk discussions. This event brings together international ex-
perts to discuss the latest scientific and technological developments in the port and
maritime sector. The maritime, ship and port industry must impose restrictions to
protect the environment but it must also be protected against malicious and violent
attacks. Security issues are not new but those related to safety are. Players can
include public, private and international organisations; States and their adminis-
trations; regional organisations; port authorities; economic players; port and port
facility management firms; insurance companies; classification societies; security
experts and advisers. The participation of these players is usually complementary
and non-competitive, but this conciliation should nonetheless be thought through
and organised .

S. WEALTH AND MISERIES OF THE OCEANS: CONSERVATION,
RESOURCES AND BORDERS

The theme of human activities at sea, technological innovations, conservation
of the marine environment have been developed in several seminars in 2017 and
2018; the same is true of European maritime safety policies, the new European
function keeps coastlines and guard borders, taking a major place in the articula-
tion between various international conventions and regional strategies, then na-
tional implementation. A book comes from these seminars .

! CHAUMETTE, P. (coord.) (2017), Economic challenge and new maritime risks management: What blue
growth? - Challenge économique et maitrise des nouveaux risques maritimes: Quelle croissance bleue?, Bilbao,
Gomylex Ed., 480.

20 CHAUMETTE, P. (coord.) (2018), Wealth and miseries of the oceans: Conservation, Resources and Bor-
ders - Richesses et miséres des océans: Conservation, Ressources et Frontieres, Bilbao, Gomylex Ed., 426.
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5.1. Offshore platforms and exploitation of the continental shelf

Oil and gas exploration and exploitation at sea have undergone significant de-
velopments in the last decades. Almost a third of the oil and a fourth of natural gas
are extracted from sub-sea reservoirs. The recent drop in the price of oil barrels
has considerably slowed down investments. Firms are making efforts to cut costs.
ENI began production at the Nooros field, discovered in July 2015, off the coast
of Egypt.

Zohr gas field will begin production in July 2017. The eastern part of the Medi-
terranean Sea looks promising for the development of sea-based energies. The fol-
lowing accidents showed how ecological risks can result in significant damages:
Montara in Australia (2009), Deep Water Horizon in the U.S.A. (2010), Penglai
in China (2011), Elgin in the United Kingdom (2012) and Kulluk in the U.S.A.
(2012). These accidents revived the need for an international framework?'. It also
brought forth the gap in international conventions that recognised oil tankers but
not offshore facilities?*>. At the end of the 1970s, the International Maritime Com-
mittee (IMC) requested that the International Maritime Organisation (IMO) elabo-
rate a draft convention regarding offshore mobile units. The draft was reviewed
in 1990. In 1996, the Canadian Maritime Law Association published a discussion
paper, which was revised in 2000. In 2004, the IMC working group identified that
there is little support for this initiative. Several international agreements regarding
regional seas take into account the risks generated by offshore activities and deter-
mine the prevention regulations .

Directive 2013/30/EU of the European Parliament and of the Council of 12
June 2013 on safety of offshore oil and gas operations is the first regional ap-
proach?*. The directive is applicable ratione loci to territorial sea, the exclusive
economic zone or the continental shelf of the Member State within the meaning

2l ROCHETTE, J. (2015), «Activités pétrolieres et gazieres en offshore et protection de 1’environnement»,
in NGWANZA, A., and LHUILLIER, G. (dirs.), Le contentieux extractif, ICC, Paris, Chambre de Commerce Inter-
nationale, 125-136.

22 CAMERON, P. (2012), «Liability for catastrophic risk in the oil and gas industry», International Energy
Law Review, Volume 6, 207-219; Scovazzi, T. (2012), «Maritime accidents with particular emphasis on liability
and compensation for damage from the exploitation of mineral resources of the seabed», in DE GUTTRY, A. et al.
(eds.), International disaster response law, The Hague, Asser Press, 287-320.

2 ROCHETTE, J., and CHABASON, L. (2011), «L"approche régionale de préservation du milieu marin: I’ex-
périence des mers régionales», in JACQUET, P.; PACHAURI, R., and TUBIANA, L., Regards sur la Terre 2011, Paris,
Armand Colin, 111-121; ROCHETTE, J.; WEMAERE, M.; CHABASON, L., and CALLET, S. (2014), En finir avec
le bleu pétrole: pour une meilleure régulation des activités pétrolieres et gaziéres offshore, Studies n° 01/2014,
Paris, IDDRI, 40. «Seeing beyond the horizon for deep-water oil and gas: strengthening the international regula-
tion of offshore exploration and exploitation», IDDRI, Study n° 01/14, 36, http://www.iddri.org/Publications/
Collections/Analyses/Study0114_JR%20et%20al_offshore_FR.pdf.

2 THIEFFRY, P. (2014), «Un régime “Seveso” pour les accidents majeurs liés aux opérations pétrolieres
et gazieres en mer (Directive 2013/30 du 12 juin 2013, relative a la sécurité des opérations pétrolieres et ga-
zieres en mer et modifiant la directive 2004/35/CE)», Rev. Trimestrielle de Droit Européen, Dalloz, 553 et s.;
JusTE-RU1Z, J. (2014), «La directive européenne sur la sécurité des opérations pétrolieres et gazieres en mer»,
Revue juridique de I’environnement, 1, n° 39, 43; CHAUMETTE, P. (2016), «Opérations pétrolieres et gazieres en
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of the United Nations Convention on the Law of the Sea (Art. 2, § 2). It does
not include operations conducted in inland waters of Member States or those
conducted at high seas. By way of prevention, Member States must oblige op-
erators to ensure all the necessary measures have been adopted to prevent the
occurrence of major accidents during gas and oil operations at sea. In the event
of a mayor accident, Member States shall also ensure that operators take all
suitable measures to limit its consequences on human health and the environ-
ment. In addition, offshore oil and gas operations are to be carried out on the ba-
sis of systematic risk management so that the residual risks of major accidents
to persons, the environment and offshore installations are acceptable (Art. 3).
French Law n° 2015-1567 of 2 December 2015 modified its Mining Code as a
result of Directive 2013/30/EU of 12 June 2013 on safety of offshore oil and gas
operations and Directive 2004/35/EC. The Directive presents gaps in regard to
safety measures imposed on operators, especially regarding decommissioning.
It does not include European controls, which are left to Member States. It does
not give any accountability to European operators with facilities in non-member
States .

The French law n® 2017-1839 of 30 December 2017 put an end to research
and hydrocarbon exploitation and stipulates several provisions regarding energy
and the environment. Based on the general introduction of the bill, France’s en-
ergy policy seeks to promote the development of renewable energies and reduce
the consumption of fossil energy, including liquid and gaseous hydrocarbons,
and contribute to the fight against climate change to keep global warming below
1.5/2° C. This policy also aims to ensure energy supply security and competitive
energy prices. In order to achieve these objectives, the bulk of already-identified
world hydrocarbons will need to remain underground. Today’s exploration will
only lead to the production of hydrocarbons in fifteen to twenty years. There-
fore, a proactive energy policy, which has been in place for several years, and
aims to remain in effect, will lead to a significant reduction of hydrocarbons in
our energy mix by 2040-2050. Moreover, when the currently exploited deposits
are depleted (decline from 5 to 10% per year)?® and no new exploration permits
are issued, it will lead to a progressive extinction of the national production of
residual hydrocarbons. It is already at very low levels, representing less than 1%
of our consumption. Efforts supporting energy transition also strive to reduce
national production at a faster pace than the natural decline of deposits, while
continuing to develop renewable energies and significantly lower fossil fuel con-
sumption.

mer - Adaptation du code minier frangais au droit de I’Union européenne», Carnet de Recherche Programme
Européen ERC Human Sea, n° 340770, 6 janvier, https://humansea.hypotheses.org/405.

% THOMAS, Fl. (2018), Les relations de travail offshore - Contribution a I’étude du pluralisme juridique,
These Droit, Université de Nantes, 5 février 2018, Presses universitaires d’Aix-Marseille (PUAM), 2019 (a
paraitre).

2 Source: projections de production aprés analyse des données fournies par les opérateurs, Direction gé-
nérale de 1’énergie et du climat, Ministere de la Transition Ecologique et de 1I’Energie.
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In this respect, it is not advisable to continue hydrocarbon exploration to dis-
cover more reserves in the decades to come. This is why it was decided to no lon-
ger issue new hydrocarbon exploration permits on national territory.

In doing so, this law constitutes a very important action, both in its adoption
but also because of its exemplary scope and impetus to fight climate change —a
key element in protecting the environment, human and biodiversity health, and
environmental protection, as per stipulated in the Environmental Charter adopted
in 2005. Global warming affects all areas of the world. Ice melts, rising sea levels,
changes in precipitation patterns, more frequent extreme weather conditions im-
pact the environment (e. g. droughts and flooding) which in turn impacts agricul-
ture, human health and wildlife?’.

This law is highly symbolic. Its impact is low —there are no oil platforms on
the French continental shelf—, nor on the mainland, nor overseas. There are no
known offshore oil reserves where operation is prohibited. French oil production
is on land and barely corresponds to 1% of consumption. It is necessary to drop
from 1% to 0%. Patrick Pouyanné, CEO of Total said the following regarding the
bill, «If I cannot explore in France, I’ll explore elsewhere».

The symbolic force of this law can therefore not be ignored. Once more, France
wants to set an example and create a catalyst effect. Before France’s summit cel-
ebrating the second anniversary of the Paris Agreement on 12 December 2017,
over 80 economists from 20 countries demanded an end be put to investments in
fossil fuels.

«We call for an immediate end to investments in new fossil fuel production
and infrastructure, and encourage a dramatic increase in investments in renewable
energy», wrote the Americans Jeffrey Sachs and James Galbraith; the Frenchman
Patrick Criqui; the British Tim Jackson (University of Surrey) and Charles Palmer
(London School of Economics); the Swede, Thomas Sterner; the Japanese, Takeshi
Mizuguchi and Shuzo Nishioka; and the former Minister of Finance of Greece, Ya-
nis Varoufakis. «The French President and other leaders have already expressed the
need for a dramatic increase in financial support for climate changes, but they did
not mention the other part of the equation: Financing that continues to be granted to
new oil, gas, and coal infrastructure and production projects, reads the text».

6. THE EUROPEAN DIMENSION OF MARITIME SAFETY
AND SECURITY - LEGAL AND OPERATIONAL ASPECTS
OF THE ACTION AT SEA

In the last 25 years, almost 40,000 migrants died from either drowning or
exhaustion on European borders. 6,000 of those migrants died in 2016, the dead-
liest year ever recorded. The refuge crisis that has rattled Europe since 2015,

2 Climate change consequences. European Commission, https://ec.europa.eu/clima/change/conse-
quences_en (accessed December 2, 2018).
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has highlighted political institutions inability in providing satisfactory responses
to various migrant profiles. As a result of contradictory globalisations, migra-
tory flows have increased around the world. Even though borders are closed and
walls are being erected, the difference between migrant and refugee are blurred-
departure countries become transit and/ or host countries, and vice versa. As a
result, the content of citizenship is much more diversified; the expression of the
right to mobility of people has arisen around the world. «It is a real world prob-
lem, one that has a long time been forgotten-migrations transform and impact
international relations, and redefine State sovereignty. They also highlight the
urgent need for a new type of diplomacy that is integrated in global and regional
governance» 5,

Since 2000, more than 46,000 people have crossed the Mediterranean Sea and
have died at sea, trying to reach Europe. This phenomenon has only worsened
in the last years. 2016 resulted in the deadliest in the Mediterranean Sea’s his-
tory —5,079 deaths were recorded of the 363,348 people who entered Europe by
sea—. This figure does not account for boats, which disappeared without leaving
a trace. Since the 2016 agreement between the European Union and Turkey, the
central Mediterranean axis between Libya and Italy has become the first route
migrants chose to reach Europe. It is the deadliest migratory axis in the world
because of the distance needed to be covered and the dangerousness of crossing
in boats that are inept for high seas. 90% of deaths recorded in the Mediterranean
take place in the Strait of Sicily, off the coast of Libya?’.

The European Union faced an unprecedented crises and it let Italy and then
Greece to tackle it on their own. Then, other Member States closed their land
borders. In June 2015, the EU finally launched EUNAVFOR MED and Operation
Sofia to dismantle the network of migrant traffickers and smugglers, and prevent
the loss of life at sea. This military operation is supplemented by the presence of
the EU in the Mediterranean Sea as part of operations conducted by the European
agency FRONTEX, Triton and Poseidon.

On 9 October 2015, the United Nations Security Council adopted Resolution
2240 (2015), authorising Member States to seize vessels that were confirmed as

2 WiHTOL DE WENDEN, C. (2017), La question migratoire au XXIeme siécle - Migrants, réfugiés et rela-
tions internationales, Paris, Les Presses de Sciences PO, 3éme éd.; MUNCK, R. (ed.) (2009), Globalisation and
migration. New issues, New politics, London, Routledge.

2 SOS MEDITERRANEE FRANCE (2017), Rapport d’activité, htip://www.sosmediterranee.fr/medias/
rapport_activite_2016.pdf, CHAUMETTE, P. (2017), «Détournement de la convention SAR? Sauvetage en mer,
code italien de déontologie des ONG et garde-cotes libyens», Carnet de Recherche Programme Européen ERC
Human Sea n°® 340770, 28 aot, http://humansea.hypotheses.org/889; CHAUMETTE, P. (2017), «Piraterie en Mé-
diterranée et action médiatique? Les dérives du navire C-Star», 25 aodt, http://humansea.hypotheses.org/878;
CHAUMETTE, P. (2018), «Les réfugi€s en mer: droit des réfugi€s ou droit de la mer?», Neptunus, revue électro-
nique, Université de Nantes, vol. 24, 2018/3, www.cdmo.univ-nantes.fr.

30 MANIATIS, A. (2016), «Maritime migrant smuggling», Annuaire de Droit Maritime et Océanique, Uni-
versité de Nantes, t. XXXIV, 11-19; CoppENs, J. (2016), «Interception of Migrant Boats at Sea», in MORENO-
LAX, V., and PAPASTRAVRIDIS, E. (eds.), «Boat Refugees» and Migrants at Sea: A Comprehensive Approach,
Brill-Nijhoff, 213 et s.



GENERALITIES 23

being used for migrant smuggling of human trafficking from Libya®'. As noted by
Kiara Neri??, the United Nations collective security system is, in theory, ineffec-
tive to address illegal activities performed by private individuals?®*. The new Italian
policy of closure of the ports, instituted by the Minister Matteo Salvini, neglects
the respect of the international conventions, of the European convention of the
humans right; Italy is inspired by the Australian policy, very problematic*.

7. INTERACTIONS BETWEEN INTERNATIONAL LAW
AND EUROPEAN LAW

The European Union is not an ordinary and trivial international organisation.
Its relations with international law and its place within the international commu-
nity are historic and permanent. The European Union has a broad range of jurisdic-
tion and as a result it participates in the development and implementation of inter-
national law, claiming its presence through its behaviour?’. The European Union is
a specific subject matter of international law that inserts itself in the international
legal order and develops interactions .

Serge Beslier?” suggests it is necessary to consider the development of the law
of the sea by the United Nations and the relations with the European Union (EU)

31 Résolution 2259 (2015) du Conseil de sécurité du 23 décembre 2015, hitp://www.un.org/fr/docu-
ments/view_doc.asp?symbol=S/RES/2259(2015); Communiqué de presse de I’'ONU, https://www.un.org/press/
f1r/2017/cs13015.doc.htm; Conseil de sécurité, Résolution 2380 du 5 octobre 2017; BEvILACQUA, G. (2017),
«Exploring the Ambiguity of Operation Sophia Between Military and Search and Rescue Activities», in AN-
DREONE, G. (ed.), The Future of the Law of the Sea, Springer, 165 et s.; MIRON, A. (2012), «L’ordre juridique
de I’UE et I’ordre juridique des NU: les résolutions du Conseil de sécurité dans I’ordre juridique de I’'UE», in
BENLOLO-CARABOT, M.; CANDSA, U., and Cujo, E. (dir.), Union européenne et Droit international, en [’hon-
neur de Patrick Daillier, Paris, Pédone, 689-717.

32 NERr1, K. (2013), L’emploi de la force en mer, Bruselas, Bruylant, 230 et s.

3 Saas, C. (2016), «La Méditerranée, une zone de non-droit pour les boat people?», in CHAUMETTE, P.
(dir.), Maritime areas: control and prevention of illegal traffics at sea - Espaces marins: surveillance et préven-
tion des trafics illicites en mer, Bilbao, Gomylex Ed., 179-193; BILLET, C. (2018), «Quelle(s) responsabilités(s)
pour ’agence FRONTEX?», in CHAUMETTE, P. (coord.), Wealth and miseries of the oceans: Conservation,
Resources and Borders - Richesses et miseres des océans: Conservation, Ressources et Frontiéres, Bilbao,
Gomylex Ed., 407-426.

3 KormMa, C. (2018), «The Use of Force in Turnback Operations against Asylum Seekers’ Boats and Inter-
national Law», Billet pour le Carnet de Recherche Human Sea, 26 juin, https://humansea.hypotheses.org/1073;
CHAUMETTE, P. (2018), «Les réfugiés en mer: droit des réfugi€s ou droit de la mer?», Neptunus, revue électro-
nique, Université de Nantes, vol. 24, 3, www.cdmo.univ-nantes.fr.

3 NEFrAMI, E. (2010), L’action extérieure de I’Union européenne, Paris, LGDJ; FENET, A. (dir.) (2006),
Droit des relations extérieures de 1’Union européenne, Paris, Litec; LAMBLIN-GOURDIN, A. S., and MONDI-
ELLIL, E. (2013), Le droit des relations extérieures de |’Union européenne apres le Traité de Lisbonne, Bruselas,
Bruylant; DASHWOOD, A., and MARESCEAU, M (eds.) (2008), Law and Practice of EU External Relations, Uni-
versity of Cambridge; CREMONA, M., and DE WITTE, B. (eds.) (2008), European Union Foreign Relations Law:
Constitutional Fundamentals, Hart.

3 BENLOLO-CARABOT, M.; CANDsA, U., and Cuio, E. (dirs.) (2012), Union européenne et Droit interna-
tional, en I’honneur de Patrick Daillier, Paris, Ed. Pédone.

3 BESLIER, S., Honorary Director of the European Commission and Chief, Administrator of Maritime
Affairs (UE Retired), (2018), «La gouvernance des océans et la contribution de I’Union européenne a la structu-
ration de 1’ordre juridique international», in CHAUMETTE, P. (coord.), Wealth and miseries of the oceans: Con-
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so that two original systems of governance —that share a common goal— may
converge. The first addresses collective management by all States in a space not
appropriated in the United Nations intergovernmental logic. The second is based
on a supranational system comprised of sovereign delegations, varying in size.
Both are seeking a global and/or coherent management of oceans.

The United Nations and the European Union share a common element —they
were both founded to replace legal relations and balance powers among nations—.
The United Nations has been relatively successful, while the European Union has
been able to achieve lasting peace among member States. While the international
society remains governed by force structures, even if it does not result in the sys-
tematic use of armed forms, the enactment of binding legal regulations, sometimes
even to an extreme, are at the heart of the European structure.

In terms of maritime security, Philippe Boisson, PhD in Law and author of the
what is considered the «bible» of maritime security*®, observed that the European
Union’s maritime security packages, founded on the Erika oil tanker disaster of
December 1999 and the Prestige oil tanker disaster of November 2002, form «a
coherent set of measures comprised of interdependent elements,» that go beyond
a mere reaction to a specific incident at sea*. In 2007, Philippe Boisson reflected
upon the efficiency of this regional policy and concluded that the European Union
had contributed to expediting the international and national normative process,
regarding member States*’. By means of the European integration, the European
Union influences international maritime law*' and harmonises national legisla-
tion of member States. European jurisdiction requires member States to hold joint
positions within international institutions. The European Union requires member
States to enact implementation regulations and controls, complementary to those
set out by international standards. The European Union adapts to the international
competition in the field of maritime transport, more so than it does so in terms of its
domestic market**. Philippe Boisson clearly demonstrates in a fully documented

servation, Resources and Borders - Richesses et miséres des océans: Conservation, Ressources et Frontiéres,
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manner, the future of European maritime security law based on relationships with
international institutions and integrated implementation. On 7 December 2017,
the Employment and Social Affairs Council adopted the agreement concluded
among European maritime social partners on the revision of Directive 2009/13/
EC regarding the implementation of the 2014 amendments made to the 2006 ILO
Maritime Labour Convention. Shipowners shall provide seafarers with up to two
months of financial security in the event they are abandoned in a foreign port. The
Convention equally sets out shipowners are responsible for providing financial
compensation in the event of the death or long-term disability of seafarers due to
an occupational injury, illness or hazard*.

European directives regarding the maritime transport of passengers went be-
yond international requirements. The «communitarisation» of international regu-
lations ensures the harmonisation of implementations by Member States. The risk
of fragmentation of international regulations remains —banning measures target-
ing specific ships from European ports could lead to these ships being redirected
to areas that are far less coordinated. For example, in February 2006, the passenger
ferry al-Salem sank in the Red Sea, which resulted in over a thousand victims. The
vessel was built in 1970 by an Italian company and named Boccacio. It was sold in
1998 to an Egyptian company and it sailed under Panamanian flag between Saudi
Arabia and Egypt.

8. WHAT CHALLENGES FOR A NEW EUROPEAN MARITIME
GOVERNANCE?

As regards maritime security, EU action has increased since the 1980s and
1990s. Also its content became more dense: the safety of persons and of ships,
the maritime borders of the Member States and the protection of the marine en-

contribution réciproque, These droit, Université de Paris II Panthéon-Assas; LANGLATIS, P. (2018), Sécurité ma-
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Université de Nantes, 239-263; CHAUMETTE, P. (2007), «Quelle garantie du paiement des salaires dans une
activité internationale?», Annuaire de Droit Maritime et Océanique, Université de Nantes, t. XXV, 125-139;
CHARBONNEAU, A. (2009), Marché international du travail maritime. Un encadrement juridique en formation,
Aix-Marsella, PUAM, collection Berthold Goldman; NIFoNTOV, D. (2014), «Seafarer Abandonment Insurance:
A System of Financial Security for Seafarers», in LAVELLE, J., The Maritime Labour Convention 2006 - In-
ternational Labour Law Redefined, Informa Law, London, Routledge, 117-134; VICENTE PaLAclIO, A. (2017),
«Control by the Port State and Flag State, and Amendments to the MLC 2006 to protect workers in cases of
Abandonment», in FOTINOPOULOU BASURKO, O., and MARTIN OSANTE, J. M. (dirs.), New Trends in Maritime
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vironment. The protection of the maritime borders is subjected to contemporary
challenges, based on geopolitical changes and the influx of immigrants. The Com-
mission proposed the creation of a European body of frontier guards and coast
guards, which should be provided with the right of intervention in case the respec-
tive Member State is not able to deal with the migratory pressure. In December
2015, the Commission issued a number of proposals. The idea is to be part of
logic of significant reinforcement of the security framework. Indeed, it involves
strengthening FRONTEX’s mandate, for example by allowing it to directly ac-
quire equipment, by substantially increasing its human and financial resources,
and by developing its role in operations back. The new European Border and Coast
Guard Agency will act in a supporting role for the Member States in need, as well
as in a coordinating role in the overall management of Europe’s external borders.
The balance prevailing between the different lines of action of the EU is delicate,
with the inherent risk of a change in security concerning the protection of the
maritime borders*.

The creation of a specialised Agency (European Maritime Safety Agency,
EMSA) allows a clear identification of a European policy, by giving it institu-
tional visibility and appropriate expertise. It results from a compromise between
the impetus for integration brought by pragmatism on the one hand, and the exis-
tential reluctance of national authorities to entrust powers to new entities, which
might escape their control, on the other hand. EMSA is no exception; the internal
institutional complexity of the national maritime administrations as well as the
human, economic and environmental stakes of maritime safety issue make it a
special theatre of these tensions. Its creation in response to the sinking of the
Erika, then the expansion of its missions and the consolidation of its resources,
went balanced by a strengthened control of the national authorities on its activi-
ties. With limited autonomy, the Agency appears to be an interface of cooperation
between the national maritime administrations and between them and the institu-
tions of the European Union. If EMSA could originally be seen as the spearhead
of an emerging European maritime administration, this tends now to be based on
a three-pole structure where FRONTEX may become the keystone, in response to
the migratory crisis*.

Maritime security law is disaster and prevention law *®. The sinking of the Ti-
tanic on 15 April 1912 led to the creation and the adoption of the International
Convention for the Safety of Life at Sea (SOLAS) in 1914 by the United King-

4 BoUTAYEB, C. (2018), «L’irrésistible construction d’un espace de sécurité maritime», in CHAUMETTE, P.
(coord.), Wealth and miseries of the oceans: Conservation, Resources and Borders - Richesses et miseres des
océans: Conservation, Ressources et Frontiéres, Bilbao, Gomylex Ed., 343-352.

4 LANGLAIS, P. (2018), «IAgence européenne pour la sécurité maritime - Entre diversification des
missions et renforcement des moyens: les limites de I'intégration maritime européenne», in CHAUMETTE, P.
(coord.), Wealth and miseries of the oceans: Conservation, Resources and Borders - Richesses et miseres des
océans: Conservation, Ressources et Frontiéres, Bilbao, Gomylex Ed., 353-380.
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dom, France and the USA¥. International maritime security law is characterised
by four pillars. The first tree pillars were adopted within the framework of the
MLC, in London; the SOLAS Convention; the 1973 MARPOL Convention for the
Prevention of Pollution from Ships, as modified by its 1978 protocol; the STCW
Convention (International Convention on Standards of Training, Certification and
Watchkeeping for Seafarers), adopted in 1978 and revised in 1995 and then in
2010. The fourth pillar of International Maritime Law is provided by the Maritime
Labour Convention, adopted by 2006 by ILO in Geneva, and introduced in August
2013, ratified by 84 States in 2017, which represents 91% of the world fleet. This
is an international convention of universal scope*®.

The European policy on maritime security was first deployed in 1978 to ensure
the cohesion of the internal market and fair competition®. Following the Amoco
Cadiz oil spill in March 1978, Council Recommendation 78/584/CEE of 26 June
1978 requested member States to ratify the 1974 SOLAS Convention and its 178
protocol; the 1973 MARPOL Convention and its 1978 protocol; Convention 147
of the 1976 ILO concerning minimum standards in merchant ships; and Council
Recommendation 79/487/CEE of 15 May 1979 concerning the ratification of the
1978 STCW Convention by member States. The European Community did not
consider unilateral measures, similarly to the 1990 Oil Pollution Act introduced
by the USA following the 1989 Exxon Valdez oil spill in Alaska. This was also the
case following the 1999 Erika oil spillage and the 2002 Prestige oil spillage. How-
ever, the European Union put significant pressure to eliminate single-hull oil tank-
ers and succeeded in pushing its agenda onto International Maritime Organisation.
The 1992 Maastricht Treaty opened the qualified majority rule in the area of trans-
portation and Community powers in environmental protection. The Council issued
a Commission communication on 25 January 1993 regarding common maritime
security policy. The European competence asserted itself, paving the way for the
«communitisation» of international regulations*.

The creation of the European Maritime Security Agency in 2002, in Lisbon,
was a major step forward, as was the European Parliament Directive 2009/21/EC
of 23 April 2009 on compliance with flag State requirements>!. When the ship
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social certification requirement was added to the Directive, adopted from the 2006
ILO Maritime Labour3, some landlocked EU Member States failed to develop a
maritime legislation on vessel registration because they first need to put in place
a competent maritime authority. These decisions support the analysis put forward
by our colleague Moira McConnell, who believes that the ILO Convention could
reduce the number of Member States that are complacent™.

Under the influence of the European integration, the EU influences interna-
tional maritime law>* and harmonises State Member national legislations. Eu-
ropean authorities require Member States to maintain common positions within
international institutions. The EU also requires Member States to comply with
complementary implementation and control regulations. The EU adapts itself to
international competition in the area of maritime transport, more than it does via
its domestic market. The European Maritime Security Agency has seen its powers
grow in terms of maritime security and its coast guard obligations.

FRONTEX (European Agency for the Management of Operational Coopera-
tion at the External Borders of the Member States of the European Union), estab-
lished by EC Regulation n°2007/2004 of the European Council on 26 October
2004, tried to do so but it was overwhelmed by the scale of migration and the
number of incoming refugees. The European Union studied the issue, which lead
to the overhaul of the Border Code in order to tackle the situation in a more ef-
ficient manner and aide Member States, who were directly affected by the migra-
tory crisis such as Greece and Italy. The reform was necessary not only to address
available resources but also the powers of the Code. In this respect, the European
Coast Guard project, with its wider scope of powers, was presented on 15 Decem-
ber 2015 and it became Regulation (EU) 2016/1624 of the European Parliament
and Council of 14 September 2016, on the European Boarder and Coast Guard.
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It is vital for the EU to control its external borders and its maritime space®’:
«The EU and its Member States have a strategic interest in identifying and ad-
dressing security matters regarding the sea and maritime border management,
pertaining to their territory but also of the wider global domain». In view of the
various issues, the EU opts for a multi-agency approach in order to increase effi-
ciency when managing maritime issues 3. FRONTEX must intervene at sea while
respecting international law, the UN Convention on the Law of the Sea, free access
to high seas, flag State prerogatives, the 1979 Hamburg Convention on maritime
search and rescue. The Security Council authorised Member States to intercept
vessels off the coast of Libya, suspected of migrant and human trafficking®. The
Council’s decision of 26 April 2010 and the Regulation of 15 May 2014 set out the
legal framework of operations in high seas by Member States and coordinated by
FRONTEX. They are not in conflict with UNCLOS provisions because they both
contain the flag State authorisation regulation, except for stateless vessels and in
the event of search and rescue missions.

Operational progress is relative and monitoring efforts are reinforced. The Eu-
ropean Border and Coast Guard Agency (FRONTEX) can operate on Member
State borders without having been granted authorisation. FRONTEX oscillates
between communitisation and inter-governmentability. Its powers were expanded
when dealing with foreign States, thus reinforcing border control externalisation.
The border and coast guards supplied by FRONTEX to the European Corps are ei-
ther their own experts or national experts seconded by Member States. FRONTEX
continues to fight terrorism and cross-border crimes. The logic of surveillance
contributes to information sharing with other European agencies and national ad-
ministrations such as Europol, Eurojust, the European Fishery Agency and the
European Maritime Security Agency.

The AECP functions at the highest level of excellence and transparency with
the objective of fostering the necessary trust and cooperation of all involved par-
ties, and in turn ensure the effective and efficient development of its activities.
European Union governments agreed to establish an agency within the framework
of the 2002 reform, which would inject a culture of respect for fishery regulations
throughout Europe. In April 2005, these governments adopted Council Regulation
n°® 768/2005. The agency is responsible for coordinating and cooperating national

57 European Union Maritime Security Strategy as adopted by the Council (General Affairs) on 24 June
2014, https://ec.europa.eu/maritimeaffairs/policy/maritime-security_en.
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controle des Péches», Billet du carnet de recherche Human Sea, 21 avril, http://humansea.hypotheses.org/477:
BALAN, G. (2016), «Union Européenne et frontieres maritimes - Une volonté de gestion des frontieres exté-
rieures de I’UE aux multiples facettes», 7 septembre, http:// humansea.hypotheses.org/627: FABRIZI-RACINE,
N. (2017), «Frontex, nouvelle Agence européenne de garde-frontieres et de garde-cotes: Des données et des
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consulté le 26 octobre 2018. URL: http://revdh.revues.org/3037; DOI: 10.4000/revdh.3037.
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control and inspection activities so that common fishery policy regulations are re-
spected and efficiently implemented. Until 2002, the CFP had been inefficient and
not tackled overfishing and control measures had not been systematically imple-
mented by EU Member States. Fishermen felt that they were not being treated on
alevel-playing field when working in EU waters, and sometimes felt discriminated
against. The fishing industry requested that control and execution requirements be
reinforced in order to provide a level-playing field at the EU level. At the institu-
tional level, the Commission did not have the right to perform task on the behalf
of EU Member States, not did it have the means to do so. The Agency must ensure
the uniform and effective enforcement of CFP regulations in collaboration with
EU Member State specialised national services.

On 30 November 2017, EFCA-AECP co-hosted in Madrid the second annual
meeting of the Coast Guard Functions Implementing Group, co-chaired with the
European Border and Coast Guard Agency (FRONTEX). During the meeting the
agencies presented the activities carried out in the framework of the support to
the coast guard functions. The meeting was also an important moment to discuss
the projects that will be developed to provide assistance to Member States. The
deployment of coast guards by the European Union gave rise to the reform of in-
teragency powers. The Fisheries Agency mandates, similarly to those of the Euro-
pean Maritime Security Agency’s, have been expanded to specifically mention the
role of coast guards and their scope of authority. The coast guard role characterises
the search for a synergy, which is supported by several stakeholders. The European
Coast and Border Guard Agency will need to evolve over time, just like the Euro-
pean Union and Member States to better protect the maritime space in light of all
the challenges they face®.

On 7 June 2018, the Security Council committee established pursuant to reso-
lution 1970 (2011) concerning Libya placed six individuals on the Sanctions List
for human trafficking in Libya®'. They are considered to be the leaders of migrant
smuggling networks in Libya. According to diplomatic sources, this decision is
a «first» for the UN. The sanctions of asset freezes and travel bans targeted two
Eritreans and four Libyans, one of whom was the Commander of a Coast Guard
unit formed and financed by Italy and the European Union. The aim of designat-
ing these individuals is to neutralize the networks, which have gone as far as to
sell migrants on slave markets in Libya. It is hoped that the decision will have a
deterrent effect.

As foreseen, sector-based approaches to maritime activities and technologi-
cal innovations have required a highly interdisciplinary approach, which has led

% BALAN, G. (2018), «La fonction garde-cotes au sein de I’Union européenne: une mise en ceuvre inte-
ragences», in CHAUMETTE, P. (coord.), Wealth and miseries of the oceans: Conservation, Resources and Bor-
ders - Richesses et miseres des océans: Conservation, Ressources et Frontieres, Bilbao, Gomylex Ed., 393-405.

1 UN Security council, press release SC13371, 7 June 2018, https://www.un.org/press/en/2018/sc13371.
doc.htm - UN Security Council, press release SC/13508, 17 September 2018, https://www.un.org/press/en/2018/
sc13508.doc.htm.
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industrial firms, technology specialists, members of administrations and geogra-
phers to participate in the research programme. Before considering the legal is-
sues, at the very least, a minimum of technical understanding is required. Between
strategic documents and maps, geographer’s approaches can call legal normativity
into question.

Developments in information technology, artificial intelligence, IT risks and
thus the importance of cybersecurity, are in no way specific to the maritime realm.
These activities at sea are part of a general technological trend, which should be
examined with specialists. Then come maritime questions: is a navigational ve-
hicle at sea with no crew on board actually a ship?

9. THE OCEAN’S DUAL HORIZONTALITY AND VERTICALITY:
AN OVERALL APPROACH TO THE OCEAN

Unfolding research has shown that two horizontal dimensions of the oceans
are considered, i. e., the ocean surface, used for shipping, and the seafloor, used to
exploit mineral, gas and oil resources, install fixed-bottom wind turbines for the
moment and moored floating turbines in future, in a word, these are essentially the
continental shelves. Insofar as fisheries and fisheries resources were left out of the
project, as a long-standing activity already monitored by numerous specialists, the
ocean’s water column and biological resources were not part of the thought and
discussion process, thus revealing that the place of the marine environment was
unthought-of in the programme’s project. An overall approach to the ocean would
also require that its verticality, its volume and therefore, its biological resources
be appraised.

Oceanic law stands at the crossroads of the law of the sea, maritime law and
environmental law, which has now become indispensable. But the image conjured
up by the term crossroads is not well adapted. It would be better to envisage a con-
fluence, where oceanic law is a river formed by three confluents, i. e. the branches
of law mentioned above.

9.1. Protection of the marine environment

The biosphere is the only place in the universe where life is possible, at least
based on our current knowledge. However, it is threatened by human activities.
The biosphere has seen its main elements destroyed, altered and threatened; what’s
more is that its fundamental balances are at risk of forever being altered. Since the
1960s, humankind has become aware of these dangers and it is only normal that
this awareness manifest itself at the international level. Furthermore, international
law reacted by enacting several types of regulations. These include conventional
regulations, non-binding instruments such as customary norms issued from either
the repetition of analogue clauses in treaties or comparable provisions in national
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legislations®2. As a result, we can, today, discuss not only the international protec-
tion of the environment by law, but also the rights of the environment, progres-
sively recognized as a basic human right®.

The Earth is first a blue planet, even if humans cannot live in or on water
long term®. Oceans play a major role in climatic balances, fish resources and
international trade. Offshore gas and oil operations gained momentum because of
innovative techniques. The future is without a doubt rooted in renewable marine
energy, generated by wind and oceans. Ocean floors house optical cables placed
by information and mass communication firms. Humans are more and more found
living on coasts and developing various types of commercial activities. Conflicts
over marine area use near land have led to such specialized areas such as sea ac-
tivity planning. The protection of the marine environment is vital to the survival
of humankind. Earth fills its oceans. There are currently five plastic continents
occupying the Pacific Ocean, known as the «The Great Pacific Garbage Patch»,
a gyre of marine debris particles in the North Pacific Ocean. The patch is made
up of almost a million plastic fragments by km? and poses a significant poisonous
hazard. The peaceful use of oceans is necessary to the development of maritime
activities. Despite the return of violence and piracy at sea, maritime and naval ten-
sions are generally managed peacefully. It is necessary to understand these issues
and the range of topics before plunging into further research, innovation, onshore
and offshore activities, and maritime activity regulation.

The Earth is round. The Earth is blue. Oceans are made up of salt and rain
water. They cover 71% of the Earth’s surface. That represents 361 million km?
and 1.33 billion m? of water. Oceans also play a vital role in climatic balance.
They absorb two-thirds of the CO, product in the world, which in turn protects the
ozone layer and makes Earth liveable. It cools temperatures thanks to condensa-
tion, which produces rain that falls onto soil; it fills rivers; it ensures land is arable,
and rain water ultimately returns to the oceans, ideally not polluted. Both salt and
fresh water are essential to life. Life was first born in the oceans and then in the
air thanks to the oxygen it contains during the Ice Age. Life then moved on to land
approximately 360 million years ago. The first primates are estimated to have lived
55 million years ago. Oceans cannot be inhabited by humans and can be compared
to a desert of salt water. This cycle is much more complex than just distinguish-
ing land from sea when describing climate oscillations. Over 5 million years ago,
the two American sub-continents joined together and separated the Pacific Ocean
from the Atlantic Ocean. It led to the Gulf Stream forming in the Atlantic Ocean

92 BEURIER, J. P. (2017), Droit international de I’environnement, Paris, Ed. A. Pédone, 5¢™ éd.

0 Kiss, A. (2004), «Environnement, Droit international, Droits fondamentaux», Cahiers du Conseil
Constitutionnel, n° 15 (Dossier: Constitution et environnement), janvier, http.//www.conseil-constitutionnel.fr/
conseil-constitutionnel/francais/nouveaux-cahiers-du-conseil/cahier-n-15/environnement-droit-international-
droits-fondamentaux.52001.html; DEJEANTY-PONS, M., et PALLEMAERTS, M. (2002), Droits de I’homme et en-
vironnement, Conseil de I’Europe.

% BuUzeN, A.; GAILL, F.; LAcroix, D., and CURy, Ph. (2017), L’océan a découvert, Paris, CNRS Editions,
321.
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and the Kuroshio Current in the Pacific Ocean (found between China and Japan).
These currents comprised of warmer and colder water are essential to aquatic fau-
na, fishery resources and maritime navigation .

The recognition of environmental protection as a fundamental right has its
origins in the Declaration adopted by the Stockholm Conference on the Human
Environment in June 1972. The first principle of the declaration states:

«Man has a fundamental right to freedom, equality and adequate conditions of
life, in an environment of a quality that permits a life of dignity and well-being, and
he bears a solemn responsibility to protect and improve the environment for present
and future generations».

The content of this principle leads one to believe there is a very strong rela-
tionship between the environment and fundamental rights. Terms such as freedom,
equality and dignity reflect political and civil law while terms such as adequate
conditions of life and well-being reflect economic, social and cultural law.

The first time this right was articulated in an international treaty was in the
African Charter of Human and Peoples Rights adopted in 1981. Article 24 states:

«All people shall have the right to a general satisfactory environment favourable
to their development».

Article 11 in the Additional Protocol to the American Convention on Human
Rights in the Area of Economic, Social and Cultural Rights, adopted in San Sal-
vador on 17 November, 1988 provides further details. It sets forth the following:

«Article 11 - Right to a Healthy Environment:

1. Everyone shall have the right to live in a healthy environment and to have
access to basic public services.

2. The States Parties shall promote the protection, preservation and improve-
ment of the environment».

Two other international conventions stipulate State Parties have the obligation
of protecting the environment, at least in certain respects. The first, Article 24 in
the Convention on the Rights of the Child of 20 November 1989 stipulates State
Parties «to combat disease [...], taking into consideration the dangers and risks of
environmental pollution». The second, Article 4 in Convention 169 of the Inter-
national Labour Organization on Indigenous and Tribal Peoples in Independent
Countries prompts governments to adopt special measures to safeguard the envi-
ronment of the peoples concerned.

These two aspects of environmental law, human rights and the government’s
responsibility are either found stipulated jointly or separately in over a hundred

% ABATE, R. S. (dir.) (2015), Climate Change Impacts on Ocean and Coastal Law - US and International
Perspectives, Oxford University Press; ANDREONE, G.; CALIGURIL, A., and CATALDI, G. (2012), Droit de la mer
et émergences environnementales - Law of the Sea and Environmental Emergencies, Cahiers de 1’ Association
Internationale du Droit de la Mer - Papers of the International Association of the Law of the Sea, Napoli, Edi-
toriale Scientifica.
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national constitutions. It has been questioned if these two provisions are, in fact,
not two sides of the same coin, but rather two fundamentally different provisions.
The stakes are high —the right to the environment—, as a human right, could
be interpreted as nothing more than the direct protection of individuals against
the deterioration of their environment and neglecting the protection of biological
and landscape variety. Allocating responsibility to governments in this area could
cover environment as a whole.

The right to the environment has also sparked other debates, which could im-
pact the evolution of this subject matter®. Three trends emerged consecutively.
The first, the oldest and the most generally accepted, is a procedural concept of
the human right to the environment. The second seeks to insert environmental
concerns in rights already protected by international instruments. The third, still in
the trial and error phase, seeks to claim substantive rights that could be linked to
environmental protection.

In numerous discussions where the question of if the right to the environment
could be recognized as a right attributed to all individuals just like other funda-
mental rights, the main argument was that the environment could not be defined
with sufficient precision and as such, its implementation in judicial proceedings
would face substantial difficulties. The response to the first objective can be partly
found in various constitutional texts that stipulate this right. It is clear that the term
«environment» must be defined, and when necessary, with additional qualifiers.
The latter can more or less be developed on humankind and its needs. An inter-
esting position is that of the Peruvian Constitution of 12 July 1979 where Article
123 stipulates that all individuals «have the right to live in a healthy environment,
ecologically balanced and appropriate to the development of life and the preserva-
tion of the landscape and nature». However, there does not exist a wording that is
generally accepted in international law, even if the shared interest of humankind
is mentioned in various treaties®’. The International Convention, adopted by the
United Nations Economic Commission for Europe regarding information, public
participation in decision-making and access to justice in environmental matters on
25 June 1998 in Aarhus (Denmark) codified and completed the regulations herein
stated.

Human rights, as a whole, are proclaimed and their respect is guaranteed by a
series of international conventions that are either universal or regional. Two of the
most recent instruments, mentioned above, contain clauses that explicitly target
the protection of the right to the environment. Older instruments guarantee rights
may be invoked in this respect, especially when there are institutions designated
to enforcing said rights.

% GARCIA CACERES, D. V. (2015), La conservation des milieux marins en droit international et droit de
I’Union européenne, thése Droit, Université de Paris 1, 15 juin 2015, Paris, L’Harmattan, coll. Logiques Juri-
diques, 876.
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At the United Nations level, the Human Rights Commission, established under
the International Covenant on Civil and Political Rights, can receive communica-
tions that allow them to defend guaranteed rights. Matters related to the protec-
tion of the environment brought before this institution, thus invoked provisions
established by the Covenant regarding the right to life and the protection of mi-
norities (Covenant, Arts. 4 and 27). The right to health, guaranteed by Article 12
in the United Nations Covenant on the Economic, Social and Cultural Rights,
has often been evoked as being able to support claims regarding the protection of
the environment. However, only the reports issued by the United Nations Human
Rights Commission make any such references. The recognition of Human Rights
at sea has made substantial progress as a result of the combat against piracy off
Somalia®.

At the European level, Article 8 (the right to respect for private and family life)
and Article 10 (freedom of expression), stipulated in the European Convention for
the Protection of Human Rights and Fundamental Freedoms; and Article 1 of its
First Protocol (property protection) are the main articles that have been subject
to appeals regarding environmental matters before the European Court of Human
Rights®.

Following the commitments announced by the President of the Fifth Republic
of France during the 2002 presidential campaign to integrate the environment into
the Constitution, a commission, steered by the Professor Yves Coppens, began
working on an Environmental Charter between 2002 and 2003. The Charter was
the subject of several consultations and it resulted in a constitutional bill tabled in
the National Assembly on 27 June 2003. The bill was included in the preamble
of the French Constitution and stipulates the rights and duties defined in the 2003
Environmental Charter, and based on the historical dismissals of the 1789 Decla-
ration and the 1846 Preamble. The Environmental Charter is comprised of 10 ar-
ticles and Article 1 proclaims «the right of everyone, individually or in association
with others, to enjoy a healthy and ecologically balanced environment» 7°.
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10. INSTITUTIONAL FRAGMENTATION

As so remarkably noted by Pierre-Marie Dupuy, «the creation of interna-
tional legal orders is quite ancient, that of the international legal order as we
understand it today seems on the contrary relatively recent, at least on the his-
torical scale»’!. Beginning with the first major United Nations conference on the
environment in Stockholm in 1972, the countries that asserted they had «only
one earth» were mostly situated in a bilateral or regional perspective; they were
above all addressing issues of cross-border pollution. The 1976 Barcelona Con-
vention for the Protection of the Mediterranean, amended in 1995, fell under
this approach, even though it was to serve as a model for regional conventions to
protect the environment 2. This approach was consolidated in the period that fol-
lowed and now forms the hard core of customary international law for environ-
mental protection. Protecting the ozone layer and combating greenhouse gases
led to a major shift’.

As shown in the diagram below, oceanic law and the conservation of the ma-
rine environment falls under the jurisdiction of numerous international institu-
tions: the United Nations, its secretariat (UNSG), its General Assembly (UNGA),
the United Nations Environment Programme (UNEP), the United Nations Devel-
opment Programme (UNDP), the International Maritime Organization (IMO), the
International Labour Organisation (ILO) and the United Nations Educational Sci-
entific and Cultural Organization (UNESCO).

Similar jurisdictional fragmentation exists between the International Court of
Justice (ICJ) and the International Tribunal for the Law of the Sea (ITLOS), al-
though the Commission on Limits of the Continental Shelf (CLSH) is not a juris-
diction, but a technical institution whose role goes beyond an advisory capacity.

The regional dimension strongly accentuates this institutional and jurisdiction-
al fragmentation. In the case of the MOX plant, an industrial complex in Sellafield
recycling nuclear waste, opposing Ireland and the United Kingdom, although the
International Tribunal for the Law of the Sea ordered provisional measures in the
framework of Article 282 of the United Nations Convention on the Law of the
Sea, it required the parties to cooperate, based on the urgency of the situation. The
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contribution of the Order of 3 December 2001 is dual. It illustrates the role the
Tribunal was led to play in attempting to control the effects of the multiplication
and fragmentation of international judicial procedures concerning the law of the
sea. Thus, the Tribunal makes a significant contribution to the debate on correctly
administering international justice. Moreover, the order places the general duty to
cooperate at the core of its system and requires compliance with it through provi-
sional measures. It makes this a minimal, but fundamental rule, which in matters
of urgency can define the limits of the dispute, and in any case prevent damage to
the environment .

SUMMARISED SCHEMATIC DIAGRAM OF INTERNATIONAL
OCEAN GOVERNANCE STRUCTURE, SHOWING SECTORAL
APPROACH AND PLETHORA OF ORGANISATIONS

Annual Report on UN-Oceans
Oceans and Seas interagency
: collaboration
Commission Office of mechanism
on Limits of [~ Legal Affairs HEEERER
the Continental DOALOS
Shelf

UNCLOS [~

[ |
| H

. [ Relevant |
i i|treaties and|:
|| provisions |:

soLas| | rabour

‘| MARPOL |
i [+ Annexes | |

.‘ 17 RFMOs 3 International
. Fisheries .~ | Whaling
: Commission

13 Regional Seas
Programmes ;

The Commission of the European Communities reproached Ireland with hav-
ing initiated proceedings under the jurisdiction of the OSPAR convention, as well
as that of the International Tribunal for the Law of the Sea, concerning a dispute
between two Member States of the European Community. The Court of Justice
ruled in its favour”. For the first time, the Court of Justice interpreted and applied
Article 292 of the Treaty establishing the European Community; like Article 192

7 ITLOS, Order of 3 December 2001, Case n° 10, called The MOX plant case (Ireland v. United Kingdom),
provisional measures, § 84, https://www.itlos.org/en/cases/list-of-cases/case-no-10/; NouzHA, C. (2002), «L’af-
faire de ’'usine MOX (Irlande ¢/ Royaume-Uni) devant le Tribunal International du droit de la mer: Quelles me-
sures conservatoires pour la protection de 1’environnement?», Actualité et Droit International -Revue d’ analyse
Juridique de I’ actualité internationale, http://www.ridi.org/adi/articles/2002/200203nou.htm.

5 ECJ 30 May 2006, case C- 459/03, Commission v Ireland; KERBRAT, Y., and MADDALON, Ph. (2007),
«Affaire de I'’Usine MOX: la CJCE rejette I’arbitrage pour le reglement des différends entre Etats membres»,
Revue trimestrielle de droit européen, 2007, 165-182.
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of the Treaty establishing the European Atomic Energy Community (EAEC), it
requires that Member States not submit a dispute relating to the interpretation or
application of the Treaty to a method of settlement other than those provided for
by the Treaty. Therefore, the Court of Justice has exclusive jurisdiction, despite the
dispute-settlement system provided for under the United Nations Convention on
the Law of the Sea.

11. NORMATIVE FRAGMENTATION

Human activities at sea have significant adverse effects on the marine environ-
ment, rich in biodiversity but fragile. In particular, the ocean is the spillway for all
human waste generated on land such as plastic and heavy metals. The five conti-
nents of plastic identified at sea, notably the «The Great Pacific Garbage Patch»,
made up of almost a million of plastic pieces per km?, is hazardous, but it is not the
result of human activity at sea. It rather derives from onshore discharges released
by rivers . Part XII in the 1982 United Nations Convention on the Law of the Sea,
also called the Montego Bay Convention, addresses the protection and preserva-
tion of the marine environment. It stipulates States shall develop, individually or
jointly as appropriate, integrated sustainable development management policies
aimed at protecting the marine environment”’.

The 1972 United Nation Conference in Stockholm was followed by further
efforts to implement a global approach. Regional conventions were developed to
target specific ecosystems and taking into account region-specific hazards, allow-
ing riparian states to impose a binding framework. There isn’t one ocean but di-
versified seas. The Helsinki Convention on the Protection of the Baltic Sea Area
of 22 March 1974 initiated this regional approach. When revised on 9 April 1992,
the precautionary principle and the «polluter pays» principle were introduced. The
1992 OSPAR Convention for the Protection of the Marine Environment of the
North-East East Atlantic established the OSPAR Commission. Since 2010, the
Convention has adopted protection measures aimed at high sea biodiversity and
marine areas (Mont Milne). The Barcelona Convention of 16 February 1995 for
the Protection of the Marine Environment and the Coastal Region of the Mediter-
ranean, a semi-closed sea, was amended on 10 June 1995. The Convention and
its protocols constitute a system that other regional conventions strive to imple-
ment, strongly backed by the United Nations Environment Program. There are
now 12 international regional conventions that cover the Persian Gulf, the Red

6 Sur la diversité des pollutions marines, BEURIER, J. P. (2014), op. cit., n° 371-375, 211-213.

77 GAUTIER, Ph. (2013), «Les vertus pratiques des obligations générales relatives a I’environnement dans
la Convention des Nations Unies sur le droit de la mer», in BosCcHIERO, N. et al., International Courts and the
Development of International Law - Essays in Honour of Tulio Treves, Springer, 365-382; OrAL, N. (2013),
«Implementing Part XII of the UN Law of the Sea Convention and the Role of International Courts», in Bos-
CHIERO, N. et al., ibid., 403-423; PINEScHI, L. (2013), «The Duty of Environmental Impact Assement in the First
ITLOS Chamber’s Advisory Opinion: Toward the Supremacy of the General Rule to Protect and Preserve the
Marine Environment as a Commun Value?», in BOSCHIERO, N. et al., ibid., 425-439.
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Sea, the Aden Golf, western and central Africa, the Caribbean, the South-east Pa-
cific Ocean, Eastern Africa, the North-west Pacific, the North-east Pacific, South
Pacific, Eastern Asia and the Black Sea’.
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The 1982 United Nations Convention on the Law of the Sea more particularly
developed the rights and the responsibilities of coastal States. It includes expand-
ing the area of waters under their sovereignty (Art. 21) and the creation of the
exclusive economic zone under their jurisdiction (Art. 56).

The additional Protocol of the 1976 Barcelona Convention, signed in Geneva
on 3 April 1982 addresses specially protected areas in the Mediterranean. Areas
located in zones under riparian State sovereignty, the parties to this protocol shall
maintain and/or restore animal and plant to satisfactory levels in areas of scien-
tific, historic or cultural interest; adopt comparable regulations in terms of navi-
gation, operation and environmental protection. It is necessary to further develop
scientific research so as to gain a better understanding of the marine environment,
and increase public information and cooperation among riparian States. Scien-
tific monitoring of specially protected areas was made mandatory. This Protocol
was replaced by the 10 June 1995 Protocol which governs protected marine ar-

8 Sur les conventions régionales de protection de I’environnement marin, v. BEURIER, J. P. (2017), op. cit.,
n° 422-455, 239-256; BEURIER, J. P. (dir.) (2014), Droits Maritimes, Paris Dalloz Action, 3*™ éd., spécialement,
Livre 8, «La protection de I’environnement marin», 1119 et s.
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eas in coastal and high sea waters, and wetlands”™. When an area has a particular
value, States can create Specially Protected Areas of Mediterranean Importance
(SPAMI) %,

The notion of protected marine areas was generalized by the Convention on
Biological Diversity (CDB), an international treaty adopted during the Earth Sum-
mit in Rio de Janeiro in 1992. It has three main objectives including: the conserva-
tion of biological diversity, the sustainable use of its components, and the fair and
equitable sharing of benefits arising from genetic resources. The convention rec-
ommends the adoption of specific measures to protect specially threatened coastal
and marine areas —this is what most regional conventions on marine environment
protection advocate for in the creation of such protection areas—. Marine pro-
tected areas (MPA) are areas at sea that have been defined in order to achieve the
long-term conservation of nature. The Environmental Code of France recognizes
15 types of marine protected areas®!.

New categories can be recognized by ministerial decree. Most marine pro-
tected areas allow reconciling protection measures and sustainable development of
activities. Governance methods involve users, elected officials and experts in the
management of a classified marine area. The French Biodiversity Agency supports
MPA mangers. It manages or co-manages certain MAPs such as natural marine
parks, Natura 2000 areas, the specially protected area Agoa in the French Antilles
for the protection of marine mammals as per the declaration put forward by France
in 2010, and recognized by the 2012 Specially Protected Areas and Wildlife proto-
col and the Cartagena Protocol on specially protected areas and species, to protect
the natural reserve of Belle Henriette (Vendée) between Tranche-sur-Mer and La
Faute-sur-Mer, and the natural reserve of Iroise in the Finistere.

Marine protected areas need to be seen as sustainable marine and coastal en-
vironment management tools. By involving all actors, these defined areas were

7 BEURIER, J. P. (dir.) (2014), Droits Maritimes, Paris, Dalloz Action, 3*™ éd., spécialement n°® 813.45,
1152.

80 Scovazzi, T. (2000), «Marine specially protected areas and present International Law of the Sea», in
Nouvelles technologies et droit de I’environnement marin, Kluwer Law, 2000, 179; Scovazzi, T. (2003), «Le
protocole Méditerranée sur les aires spécialement protégées», Annuaire de Droit Maritime et Océanique, Uni-
versité de Nantes, t. XXI, 350 et s.

81 Au titre du code de I’environnement (Article L. 334-1), la France dispose de neuf catégories d’aires
marines protégées, qui répondent chacune a des objectifs propres tout en étant complémentaires. Il s’agit: des
parcs nationaux, des parcs naturels régionaux, des réserves naturelles, des aires de protection de biotope, des
sites Natura 2000, ayant une partie maritime, des parties du domaine public maritime confiées au Conservatoire
du littoral, des parcs naturels marins, des zones de conservation halieutiques, des réserves nationales de chasse
et de faune sauvage ayant une partie maritime.

C’est ainsi une diversité de concepts et régimes, tres large a laquelle il faut ajouter des AMP «internatio-
nales» telles que: les réserves de biosphere (UNESCO), les Biens inscrits sur la liste du Patrimoine mondial,
(UNESCO), les zones humides d’importance internationale (convention RAmsar), les aires spécialement proté-
gées du traité de I’ Antarctique, les zones marines protégées de la convention Oslo-Paris (convention OSPAR),
les aires spécialement protégées d’importance méditerranéenne (convention de Barcelone), les aires spéciale-
ment protégées de la convention de Carthagene (exemple: sanctuaire Agoa), les zones marines protégées de la
convention de Nairobi.
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created to achieve the long term conservation of nature, inclusive of structured
economic development. As a result, management measures were defined and im-
plemented. If the protection of species or habitats listed in documents is common
to all MPAs, they each pursue a specific objective. The size of marine protected
areas depends on why it was first created. The mode of governance, especially
who is selected as stakeholder in the decision-taking process, is based on the local
content of the project®.

12. THE PRINCIPLES OF INTERNATIONAL
ENVIRONMENTAL LAW

The principles laid down in the Stockholm Declaration of 1972, reaffirmed and
built upon in the Rio Declaration on Environment and Development in 1992, have
played a major role in the development of international environmental law over
the past thirty years. Although only unequally and partially recognised as binding,
they have become inevitable landmarks in negotiations for new convention-based
rules. They have also spread into most national laws and influenced, even implic-
itly, decisions in international jurisdictions. The structuring role of these principles
has been all the more important in that normative development in this matter has
been quite rapid and continuous®.

The precautionary principle, or precautionary approach is emblematic. This
principle is one of the key components in the Rio Declaration, as stated in Principle
15: «In order to protect the environment, the precautionary approach shall be widely
applied by States according to their capabilities. Where there are threats of serious
or irreversible damage, lack of full scientific certainty shall not be used as a reason
for postponing cost-effective measures to prevent environmental degradation». This
is distinct from the obligation to protect and preserve the marine environment, de-
veloped in Part XII of the United Nations Convention on the Law of the Sea.

In European Union law, the precautionary principle now holds a prominent
position in disputes concerning sciences and techniques. The principle is men-
tioned in the founding treaties dealing with the protection of the environment and
has been extended through case law to the field of health®. Following that, it has

82 DELFOUR-SAMAMA, O. (2013), «Les aires marines protégées, outil de conservation de la biodiversité
en haute mer», Neptunus, revue électronique, Centre de Droit Maritime et Océanique, Université de Nantes,
Vol. 19, 2013/1, http://www.cdmo.univ-nantes.fr; GARCIA CACERES, D. V. (2018), Perspectiva juridica interna-
cional para la conservacion de las dreas marinas protegidas del mar Mediterrdneo en Esparia, Valencia, Tirant
lo Blanch, 180; Garcia CACERES, D. V. (2018), La conservation des milieux marins en droit international et
droit de I’Union européenne, Paris, L Harmattan.

8 KERBRAT, Y., and MALIEAN-DUBOIS, S. (2014), «Les juridictions internationales face au principe de
précaution, entre grande prudence et petites audaces», in Unité et diversité du droit international/Unity and
Diversity of International Law, Ecrits en I’honneur du Professeur Pierre-Marie Dupuy/Essays in Honour of
Professor Pierre-Marie Dupuy, Brill - Nijhoft, https://halshs.archives-ouvertes.fr/halshs-01225913/document.

8 EUCJ, 5 May 1998, United Kingdom v Commission, Case. C-80/96, Rec. 1-2265 and EUCJ, 5 May
1998, National Farmer’s Union, C-157/96, Rec. I-2211.



42 PATRICK CHAUMETTE

been considered in case law as an «autonomous» principle constituting a «general
principle of Community law» 3. When conditions are met to implement the pre-
cautionary approach, it particularly justifies that restrictions be applied to the free
movement of goods and/or freedom of trade and industry.

In the international legal order, the precautionary principle has spread to the
realm of conventions. It is stated, notably, in the United Nations Framework Con-
vention on Climate Change (Art. 3, § 3), the Convention on Biological Diversity
(Preamble) and its Cartagena Protocol on Biosafety (Art. 9 and 10), some conven-
tions on the marine environment, the Protocol on Water and Health to the Conven-
tion on the Protection and Use of Transboundary Watercourses and International
Lakes (Art. 5), the International Agreement on the River Scheldt (Art. 3), the Pro-
tocol on the implementation of the 1991 Alpine Convention in the field of transport
(Art. 1), the Convention on the Protection of the Rhine (Art. 4), or the Nagoya-
Kuala Lumpur supplementary protocol on liability and redress to the Cartagena
Protocol on Biosafety. But in spite of the principle being reiterated in treaties, its
status and particularly its customary authority remain a subject of controversy. It
is true that in this matter, as Pierre-Marie Dupuy revealed in 1997, specifying that
the following comment was especially relevant for the precautionary principle,
the frontiers between soft law and lex lata are fluctuating ones: «It is inherent
to the process forming customary law that States are informed, most often quite
inadequately, of the moment when, with respect to some normative terms, there
is a transition from the proposals phase to addressing the prescriptions phase» 5.
Confronted with these uncertainties, judges have traditionally been prudent. But
far from being stabilised as yet, over the past few years case law has evolved from
an attitude of ignorance, or even defiance, to one of «hesitant receptiveness»*’.

In 1999, in the Southern Bluefin Tuna Cases, the International Tribunal for
the Law of the Sea expressed in its order indicating provisional measures that the
«parties should [...] act with prudence and caution to ensure that effective conser-
vation measures are taken to prevent serious harm to the stock of southern bluefin
tuna»®®. The formula was used again and further developed three years later in
the order of provisional measures in the Mox Plant Case; this time the ITLOS
indicated that «prudence and caution require that Ireland and the United Kingdom
cooperate»¥. The reference to caution here echoes the first reference, but has be-
come an obligation, as shown by going from «should» to «require». And yet, at

85 Court of First Instance of the European Communities, 21 October 2003, Solvay Pharmaceuticals BV v.
Council of the European Union, Case T-392/02, Rec. 11-04555, §121-122.

8 Dupruy, P. M. (1997), «Ou en est le droit international de I’environnement?», RGDIP, 889, repris in
Ordre juridique et désordre international, Paris, Pédone, 2018, sp., 264-289. Translator’s note: non-authentic
translation.

87 BoissoN DE CHAZOURNES, L. (2002), «Le principe de précaution: nature, contenu et limites», in LEBEN,
Ch., and VERHOEVEN, J. (dir.), Le principe de précaution, aspects de droit international et européen, Paris, Ed.
Panthéon-Assas, 87.

8 Order of 27 August 2012, Southern Bluefin Tuna Cases (New Zealand v. Japan; Australia v. Japan),
provisional measures, § 77.

8 Order of 3 December 2001, Mox Plant Case (Ireland v. United Kingdom), provisional measures, § 84.
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the same time, the ITLOS rejected Ireland’s request to apply the precautionary
principle and refused to order the provisional measures it requested.

The lack of an explicit reference to a principle and the assimilation of «pru-
dence» with «precaution» could, moreover, be interpreted as a way for the Tribu-
nal to refuse to approve this sort of principle. However, the ITLOS does make a
precautionary approach quite clearly part of its two orders®. It should be noted
that the Southern Bluefin Tuna Cases were much more marked by a context of
uncertainty. The context of the Mox Case is entirely different, calling more for an
approach of prevention rather than precaution per se. Later, in its order in the case
concerning land reclamation, the ITLOS abandoned the reference to caution to
target «circonspection et prudence» in the French version, circumspection seem-
ing to be weaker than caution, while continuing to refer to «prudence and caution»
in the English version®!. Do provisional measures lead to ruling practically on the
merits of a case??. The result was conflicting interpretations and vagueness in the
Tribunal’s approach.

On February 1, 2011, the opinion expressed by the Seabed Disputes Cham-
ber was a significant step®’. Asked to rule on the question of whether States are
obliged to apply a precautionary approach when they sponsor an enterprise pursu-
ing activities of exploration or exploitation in the Area, including when outside of
the scope of the two regulations concerning the prospection and exploration for
polymetallic nodules and polymetallic sulphides which mention it expressly, the
Chamber observed that «it is appropriate to point out that the precautionary ap-
proach is also an integral part of the general obligation of due diligence of sponsor-
ing States, which is applicable even outside the scope of the Regulations» concern-
ing nodules and sulphides.

Since due diligence is a customary obligation, notably as approved by the
ICJ in its judgment on Pulp Mills, and since the precautionary approach is part
of due diligence, it can be inferred that precaution is compulsory since it stems
from a customary rule. The consequence is obvious: «due diligence requires that
sponsoring States take all appropriate measures in order to prevent damage which
could result from the activities of the contractors they are sponsoring,» including
in «situations where scientific proof as to the scope and possible negative effects
of the activities in question is insufficient, but where there are plausible indica-

% KERBRAT, Y., and MALIEAN-DUBOIS, S. (2014), «Les juridictions internationales face au principe de
précaution, entre grande prudence et petites audaces», in Unité et diversité du droit international / Unity and
Diversity of International Law, Ecrits en [’honneur du Professeur Pierre-Marie Dupuy / Essays in Honour of
Professor Pierre-Marie Dupuy, Brill - Nijhoff, https://halshs.archives-ouvertes.fr/halshs-01225913/document.

! TTLOS, order of 8 October 2003, case concerning land reclamation by Singapore in and around the
Straits of Johor (Malaysia v. Singapore), provisional measures, § 99.

%2 KaMTo, M. (2005), «Regard sur la jurisprudence du Tribunal international de droit de la mer depuis son
entrée en fonctionnement (1997-2004)», RGDIP, 823.

% TTLOS, Advisory opinion of 1st February 2011, Case n° 17, Responsibilities and obligations of States
sponsoring persons and entities with respect to activities in the Area (Request for Advisory Opinion submitted
to the Seabed Disputes Chamber).
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tions of potential risks». To reach this conclusion, the Chamber based it on various
elements which taken individually or even as a whole are not sufficient to prove
the validity of this solution, but do make up a body of evidence: the order handed
down by the ITLOS on 27 August 1999 in the Southern Bluefin Tuna Cases, a
standard clause for exploitation contracts in the 2010 Sulphide Regulation adopted
by the International Seabed Authority, and the fact that the precautionary principle
is an emerging norm of customary law®*. The Chamber uses precautionary ap-
proach and precautionary principle synonymously.

The normativity of the precautionary principle still raises questions, see-
ing the concept’s vagueness, but it will be up to judges to further narrow its
interpretation. The European Court of Human Rights specifies that the principle
recommends that for States «the absence of certainty, based on current scientific
and technical knowledge, must not delay the adoption of effective and propor-
tionate measures aiming to prevent a risk of serious and irreversible damage to
the environment». The European Court of Justice adds that the precautionary
principle «requires» «the authorities in question, in the particular context of the
exercise of the powers conferred on them by the relevant rules, to take appropri-
ate measures to prevent specific potential risks to public health, safety and the
environment, by giving precedence to the requirements related to the protection
of those interests over economic interests» *. Thus, the principle is accompanied
by positive obligations for Member States and the institutions of the European
Union.

This book examines the preservation of biodiversity, preservation of the ma-
rine environment and exploitation of seabeds, and preservation of the marine en-
vironment and activities at sea. Beyond the legal frameworks of environmental
liability, drawn up by Coastal States or the International Seabed Authority, we feel
that marine protected areas (MPA) are iconic marine areas. The concept of marine
protected areas was generalised by the Convention on Biological Diversity (CBD),
the international treaty adopted during the Earth summit meeting in Rio de Janeiro
in 1992, with three main objectives: the conservation of biodiversity, the sustain-
able use of its components and the fair and equitable sharing of benefits arising out
of the utilization of genetic resources. This Convention recommends that specific
measures be taken to protect particularly threatened marine and coastal areas, for
which most regional conventions for the protection of the marine environment
advise the creation of this sort of protection zone. Marine protected areas (MPAs)
are delimited areas at sea to meet the objective of long-term protection of nature. It
is now essential that the law provide the possibility to effectively link the delimita-
tion of MPAs in both the EEZ and in the high sea.

% KERBRAT, Y., and MALJEAN-DUBOIS, S. (2011), «La Cour internationale de justice face aux enjeux de
protection de I’environnement: réflexions critiques sur I’arrét du 20 avril 2010, Usines de pate a papier sur le
fleuve Uruguay (Argentine c. Uruguay)», RGDIP, 39-75.

% Judgment of the Court of First Instance of the European Communities, Solvay Pharmaceuticals BV v.
Council of the European Union, 21 October 2003, European Court Reports 2003 11-04555.
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Marine protected areas should be seen as tools serving the sustainable man-
agement of the marine environment and coastal areas. By integrating all involved
stakeholders, they define themselves as an area delimited to meet an objective of
long-term protection of nature. This does not exclude controlled economic devel-
opment, for which management measures are defined and implemented. Although
the protection of species or habitats listed in the laws is common to all MPAs, each
one has its specific end-purpose. The size of marine protected areas depends on
the objectives they were created to achieve. Their form of governance, and more
specifically the choice of stakeholders who will take part in decision-making, will
depend on the local context and the project. Currently only 6.35% of the oceans
are protected.

These marine protected areas must be delimited and regulated, either with no
activities authorised or with limited activities. They must be managed and moni-
tored; and prohibited and illegal activities there must be punished. Do the States in
question have the means to manage this conservation of the marine environment or
should they entrust this supervision and management to private foundations or to
non-profit operators who are all the same involved in economic activity?






