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THE OPTIONAL RULES OF ARBITRATION OF DISPUTES RELATING TO OUTER SPACE ACTIVITIES OF THE PERMANENT COURT OF ARBITRATION, A REAL OPTION FOR THE SOLUTION OF CONFLICTS IN SPACE MATTER?

For some years, a project to create optional rules of arbitration of disputes relating to outer space activities had been discussed. The development of this project constitutes a fundamental step in the solution of conicts in space matters and was adopted in December 2011. Although articleIX to XX of the Convention on International Liability for Damage Caused by Space Objects provides a system of solution of conflicts in space activities, this system has been highly criticized and rendered useless. Despite having some elements of arbitration, the failure of this system can be attributed to several major flaws. To begin with, the agreement does not foresee the creation of a real court but of a commission. Secondly, it lacks an adequate system of enforcing the award which is not obligatory until the States then accede to this. Finally, not all aspects of the procedure are clear and only states parties have access to the mechanism. By contrast, the new regulation solves the problems addressed in the liability Convention. The current regulation foresees the creation of a real court with a very precise procedure as well as a strong enforcement of the awards. Also, parties must resign their immunity of jurisdiction, however more importantly, the regulation foresees the possibility of the submission of a diversity of conicts and not only cases of liability. In addition, the system is exible and applies to not just countries but also to individuals, which is fundamental in a world in which the development of space activities is exponential. Therefore, the document seems to be a de_nitive solution to the « lagoon » in the corpus iuris spatialis that existed in this _eld and can be in an important mechanism for interested persons and as a model worldwide. The analysis that will be done in this paper will demonstrate that the arbitration in space matters will become the principal method of solution of conflicts in space activities and it is probable that other courts, organisms and chambers of commerce will follow the movement.

I. INTRODUCTION

A great deal of potential legal conflicts is foreseeable from the significant development of outer space activities, the privatization of these, with the development of space tourism and international cooperation projects, Although the Convention on International Liability for Damages Caused by Space Objects (1972) comprises a dispute settlement mechanism, this mechanism has not been really used and especially it does not respond to changes in the spatial reality.

Therefore, it was necessary to find a way to fill this void. Indeed, in several occasions the Convention and its treaties were subject to be amended and others solutions were brought into discussion. In 2009, after IAC-12, E7 ,7-B3 8.9, x14708 This group included many of the most important professors in space law, hence their outcome should be analyzed and studied.

The aim of this paper, rather than making a thorough analysis is to give a schematic overview of the new rules of the PCA and encourage the use of these, for example, in cases of cooperation.

II. THE SETTLEMENT DISPUTE IN THE LIABILITY CONVENTION, A LIMITED SOLUTION

The Liability Convention establishes from article IX to XX, the dispute settlement system. This system is original and comprises a diplomatic phase and another stage before the Claims Committee.

The diplomatic stage under the Liability Convention

The Liability Convention imposes for conflict resolution a mandatory first diplomatic stage. We must keep in mind that the liability convention is only aimed at states, that explains the establishment of a diplomatic stage. In some ways this stage can be treated as a prerequisite to initiate a legal stage of dispute settlement solution. Commission is only a recommendation unless the parties agree for it to be mandatory.  Once constituted, the Commission has a year to take a decision.

The system flaws of the Liability Convention

The system established by the Convention, is an ad hoc mechanism, which attempts to take into account the specificity of the liability for outer space activities. However, this mechanism is not sufficiently attractive and perfected to be used by States. This is due to several reasons:  The time of a settlement of dispute can be very long, up to three years and six months and other six more months if it´s an international organization * .  The Settlement dispute mechanism is reserved for States and international organizations.  The final decision is not compulsory, therefore the Claims Commision cannot be considered as a real tribunal of arbitration 

III. THE OPTIONAL RULES, A REAL SOLUTION TO THE CONFLICTS IN SPACE MATTERS.

The new optional rules of arbitration of disputes relating to outer space activities, adopted December 6, 2011, provides innovative solutions to the shortcomings of the Liability Convention. Several important points can be highlighted:

The flexibility of the process  In the introduction of the optional rules, the first indication given is that the regulation is based on the 2010 UNCITRAL Arbitration Rules, which is guaranty of a modern arbitration. In addition, the optional rules are also characterized by their flexibility and party autonomy.  It gives freedom to the parties to choose the number of arbitrators.  The parties may modify the rules to what they agree (Art. 1).  The characterization of the dispute as relating to outer space is not necessary for jurisdiction where parties have agreed to settle a specific dispute under these rules. Thus avoiding endless discussions to decide whether it is an outer space activity or not, and the decision is left to the discretion of the parties (Article 1).  The arbitration tribunal sets its own procedures provided that the parties are treated with equality and that at an appropriate stage of the proceedings each party is given a reasonable opportunity of presenting its case (Article 17).  There is freedom to pick the site of arbitration (Article 18) and the language to be used (art. 19)

Persons entitled to use the optional rules  It is in the introduction that the regulation seeks to adapt arbitration to the particular characteristics of disputes having an outer space component involving the use of outer space by States, international organizations and private entities. This constitutes one of the major advances since it allows the use of rules by private persons, even when this is not the usual before the PCA * .  The creation of a list of arbitrators and a list of experts in space law, which is a very important advancement.

Types of disputes comprised

 The first article provides that the optional rules can be used in litigation on contractual and non contractual matters. This is also a very important because unlike the liability convention, here it is possible to submit, to the arbitration tribunal, contractual issues  Another important innovation comes from the possibility of using the rules for resolving disputes between two or more States-parties to a multilateral agreement relating to the use of outer space or access to the interpretation or application of that agreement, obviously with an international inter alia effect. This means that, in a sense, complying arbitration tribunals will become the leading interpreters of the UN treaties, which means greater relevancy to their decisions.

The effect of awards  All awards shall be made in writing and shall be final and binding on the parties. The parties shall carry out all awards without delay (to rt. 34)  Awards or judgments must be adopted by the majority of arbitrators (art. 33)  The parties can choose the applicable law to the case  If the parties fail to decide, the arbitration tribunal will choose whether to apply national or international law.  The arbitrators must take into account the contract provisions and international trade practice (art 35).

IV. CONCLUSIONS

After the analysis of the two systems of dispute resolution on outer space matters several conclusions can be drawn:  The two mechanisms coexist and the mechanism of the Liability Convention is still in force.  Each mechanism has its advantages, it is up to the parties to choose the most favorable system.  The new rules of the PCA are an optimal solution to the conflicts arising from space activities as it takes into account not only the evolution of arbitration, but also the evolution of space activities and actors in space matters.  The optional rules are a very important tool because its flexibility accommodates all needs regarding justice in the space activities.  It can be expected that in case of international cooperation and agreements on provision of services and the selling of spatial technology, the reference to the optional rules will be automatic.  Certainly the arbitration tribunals judgments will build very important precedents and will allow a very positive evolution of space law and its basic concepts.  States, organizations and individuals should follow these rules as it is a real option for the solution of conflict.
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