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Abstract

Recently, genetics has given rise to changes in how people’s origin is conceived. Forensics
has started using some of these changes in the shape of new DNA-based tests aimed at
determining suspects’ geographic origin. This article analyses how recent practices in this
field have been ‘problematised’ in France, in Foucault’s sense of the term, and gives
substantial weight to the country’s historical and republican legacy. First, the launch of these
genetic tests is examined, looking at the work of actors who helped create the preconditions
for this problematisation but at the same time tried to deconstruct it. The paper goes on to
focus on how this problematisation is expressed, questioning the arguments used particularly
by its opponents who ground their stance in history, law, and science, while also invoking
ethical and political concerns regarding data use. Finally, current state regulations on the
matter are outlined, showing how ‘points of problematisation’ have been construed in terms
of prohibition. The article concludes by underlining the internal tensions (the ‘knot’) of the
problematisation process, showing how it highlights changes in contemporary notions of
origin and the types of subjects it produces. More generally, the implications of this study for

social science research on origin and on the life sciences are also discussed.
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Since the human genome was sequenced at the turn of the millennium, lively biomedical
debates on ‘geographic’, ‘ethnic’, or ‘racial’ origin grounded in genetics have arisen
(Burchard et al., 2003; Cooper et al., 2003; Bamshad et al., 2004; Collins, 2004).* Most social
science studies in this domain concern laboratories or healthcare (in particular, Abu El-Haj,
2007; Fullwiley, 2007; Social Studies of Science, 2008; Fujimura and Rajagopalan, 2011;
Kahn, 2013; M’charek, 2005; Readon, 2005 ; Wade et al., 2014).? These studies shed very
productive light on the relationships between the biological and social aspects that inform
human taxonomies. However, the practices resulting from these debates and changes have
now extended beyond the scope of laboratories and relationships with patients.

In forensics, human samples have customarily been categorized as ‘Black’ or ‘White” without
this necessarily being underpinned by racial theories (Sauer, 1992). The forensics field has
begun to draw on the changes described above by using a new technique that differs from the
traditional tests known as DNA profiling (also called DNA fingerprinting, ‘empreintes
génétiques’ in French), which have been used for the past twenty years, particularly in the
United States and in Europe.® The aim of DNA profiling is to identify a suspect by comparing
a person’s DNA profile with, for example, a trace left at a crime scene (just as with traditional
fingerprints). The aim of the new technique is, instead, to predict a suspect’s geographic
origin, potentially in addition to eyewitness testimony. Approximate geographic origin (by
continent or sub-continent) established on the basis of DNA traces has been used in several
hundred police investigations in the United States, and was also used in the investigation into
the 2004 Madrid terrorist attacks (Sankar, 2010).

While forensic DNA tests aimed at determining origin have garnered increasing attention
from the social sciences, only a very limited number of studies have addressed the issue of
using these tests. They have mainly taken an anthropological, legal, or bioethical approach.

Some of these, conducted in the United States, have underlined that such tests fall short of



legal and scientific standards for trial admissibility (Fullwiley, 2011) and pointed to the
problems they pose in terms of categorization, as well as the potential political and ethical
issues they raise (Ossorio, 2006; Sankar, 2010). Other studies, carried out in the Netherlands,
have shown that ‘race’ is a relational object, in that it is simultaneously factual and fictional,
or that DNA profiles are not neutral but normative and part of a collective configuration
(M’charek, 2008; 2013). In the Netherlands too, another study has analysed the regulatory
issues involved in the use of such tests as well as the extent to which they should be allowed
(Koops and Schellekens, 2008). My contribution to this area of research consists in showing
how these practices spread and give rise to debate in different social worlds. More precisely, |
address, on the one hand, a subject that until now remains unexplored in this field, namely,
the way in which these innovations are problematised in the public space. On the other hand,
my focus on France, a country where the genetics-driven transformation of origin has scarcely

been studied, takes the question of its historical and social context seriously.

Looking first to the notion of ‘problematisation’, this concept has been used by a series of
social science researchers within various analytical frameworks (Vailly, 2013). These studies
have analysed, for example, the social construction of public problems (Berger and
Luckmann, 1966; Hilgartner and Bosk, 1988), putting public policy problems on the agenda
(Kingdon, 1984), and how problems are constructed, in Michel Foucault’s sense of the term
(1984). My focus here is on the latter and it is important to emphasize that Foucault uses the
term ‘problematisation’ in several ways (Gros, 2014). In a relatively limited sense, he uses it
to refer to practices that ‘pose a problem’ or ‘raise questions’: ‘For a domain of action, a
behaviour, to enter the field of thought, it is necessary for a certain number of factors to have
made it uncertain, to have made it lose its familiarity, or to have provoked a certain number of

difficulties around it” (Foucault, 1984, p. 388). This approach is productive in highlighting



how a previous practice can ‘lose its familiarity’ and become ‘problematised’. As an
analytical method, this seems particularly appropriate for looking at legal and police
investigations given that, in this context, oral testimony about origin or ‘ethnicity’ has long
been a commonplace variable of physical appearance. In fact, origin is the most common
descriptive element used in eyewitness statements and has been described elsewhere as ‘a
race-attentive means of differentiation’ (Fox, 2010, p. 70). My first hypothesis is that the way
genetic tests of origin — unlike oral testimony — have been problematised in France is of
heuristic value for analysing changes (‘[loss] of familiarity’) relating to origin.

In a broader sense, Foucault (1989, p. 296) defines problematisation as ‘the set of discursive
and non-discursive practices that make something enter into the play of the true and false and
constitute it as an object for thought (whether under the form of moral reflection, scientific
knowledge, political analysis, etc.)’. As this quotation shows, studying problematisation has
the advantage of taking into account the scientific, political, and moral dimensions of
practices. However, Foucault also explains that, depending on the issue at hand, emphasis will
be given to one particular dimension (in his own research, this was the scientific dimension
when he studied madness, the political dimension when he studied law and order, and the
moral dimension when he studied sexuality). While | take all three dimensions seriously here,
this analytical framework does require paying particular attention to the political dimension of
questions linked to law and order.

At the end of his life, Foucault (1986) extended the notion of ‘problematisation’, looking at
how sexuality was construed as a moral problem. In doing so, he asked important questions
about how we “direct our own conduct’ as ‘subjects’ (Gros, 2014). Of course, it is also
important to underline that these ‘subjects’ who are able to adopt a particular moral stance or
engage in particular moral behaviour are not timeless individuals. Contrary to Sartre’s

conception of the subject, for Foucault these individuals are formed over time by various



processes (Foucault, 2011 [1978].* Similarly, according to this analytical framework,
scientific categories are rooted in these processes and this is why they are not predetermined:
they are shaped during the problematisation process.> My second hypothesis is therefore that
problematisation can also tell us about the kind of individual ‘subject’ that is produced by this
process. A particular actor can problematise a question in a variety of ways, by emphasizing
one dimension (scientific, moral, political, etc.) rather than another. The three components of
problematisation (the problem + science/politics/morality + the ‘subject’) offer productive
analytical tools for the study presented in this article.

To turn now to my focus on France, it is important to provide some historical background
explaining how questions of so-called ethnic or racial difference are broached in the French
context.

In France, the Declaration of the Rights of Man and of the Citizen in 1789 heralded a break
with all forms of segregation based on race, religion, or ethnic origin, on paper at least
(Noiriel, 1996). Unlike in the United States, for example, being French was traditionally
considered to mean belonging to the nation, in a political sense. This nation was theoretically
indifferent to skin colour and diametrically opposed to any form of racialization (Ndiaye,
2006). This explains why today in France, almost no official racialized data are collected or
used by the State and why the principles of non-discrimination, equal rights, and the unity and
indivisible nature of the French nation figure prominently in French law (Canselier and
Desmoulin-Canselier, 2011). However, the Republican model only reflects one aspect of the
country’s history. As others have noted, ‘the tension between principles of inclusion and
practices of exclusion ... informed the republican project since the Revolution’ (Chapman and
Frader, 2004, p. 3). Belonging to the nation was grounded on a republican ideal that was
ambiguous from the outset: while in theory it applied to everyone, in practice it was limited

due to discrimination. For centuries, France saw the development of the two main forms of



European racism — anti-Semitism and prejudice against ‘non-Whites’ (Chapman and Frader,
2004). Historian Ndiaye (2006, p. 46) reminds us that ‘the French Empire developed [over
centuries] by subjugating populations defined as non-White ... to whom citizenship was
denied... [ In the colonies], being French meant being White’. Moreover, as he explains, with
the arrival of half a million black soldiers and workers from the time of the First World War
onwards, fear of racial intermingling shifted from the colonial world to mainland France, and
anxieties about race increased. It was only in the 1930s that the reluctance to use the word
‘race’ became widespread among republican elites. The first anti-racist law was passed in
1972, heralding the end of the republican tradition of no state intervention in matters of race
(Noiriel, 2006). In short, so-called racial questions have always been present in France but are
now increasingly expressed in the public space, despite the country’s emblematic position as
‘colour-blind’, a legacy of the Revolution (Fassin and Fassin, 2006).

In light of these definitions and this contextual information, the questions addressed in this
article can be expressed in the following terms: how and why have the new origins resulting
from genetic tests in forensics been ‘problematised’? In other words, what ‘[loss] of
familiarity’ have these tests produced which has resulted in this problematisation? What
technoscientific practices, what political analyses, and what moral questions do social actors
call upon in this regard? And finally, how has the French historical and republican legacy
influenced the way genetic origin is problematised? For the social sciences, the key issue is
unpacking the mechanisms of these processes in a context where French society is
increasingly becoming the locus for discourse and debate surrounding origin. On a theoretical
level, the aim is to think critically about the various ways in which ‘problematisation” might
be put to productive use (as opposed to simply applying the concept unilaterally).

In order to answer these questions, | will analyse how recent practices relating to suspects’

origin based on DNA analysis have been problematised in France. | will begin by examining



the launch of these tests. In doing so, | will look at the work of actors who, on the one hand,
helped create the preconditions for problematising these tests by producing controversial
categories of origin and, on the other, tried to deconstruct the problematisation that ensued. |
will then turn to how this problematisation was expressed, based on its opponents’ arguments,
which drew on history, law, and science, as well as ethical concerns and policies on data use.
Finally, I will discuss current state regulations, showing how crime, origin, and the private
nature of DNA have come together to create a situation that is politically sensitive and how
what Foucault calls the ‘points of problematisation’ have been construed in terms of
prohibition. In conclusion, I will underline the internal tensions (the ‘knot’) of the
problematisation process, showing how it highlights changes in contemporary notions of
origin and in the types of subjects it produces. More generally, the implications of this study

for social science research on origin and on the life sciences will also be discussed.

Outline of the study

This study is part of a broader project on the social issues at stake in the use of genetic
analyses by the law and the police in France. | began this research with 15 interviews
conducted between 2012 and 2014 with judges and prosecutors, political officials, and
managers in biotechnology companies (biologists and doctors). The respondents were
included in the study based on their active participation in this debate. The interviews, which
lasted 2 hours on average, were fully transcribed afterwards. They focused on the
respondents’ career path, the use of tests of origin in France, and their position on the topic. |
then analysed all the press cuttings and audio-visual archives identified on the topic in the
Europresse database and at the French national audio-visual institute (INA) respectively. The
interviews and data from the different documents were coded by theme in order to identify the

different dimensions of the problematisation (scientific aspects, political stakes, moral



questions, legal framework, etc.). A common method for qualitative surveys was applied that
consists in adjusting analysis as investigations go forward (Glaser and Strauss, 1967).

It is important to underline that this study was relatively difficult to carry out, as the
respondents were sometimes reluctant to discuss tests of origin with me. This can be

understood as a result in itself, illustrating the problematisation that | was analysing.

Promoting tests of origin: producing categories and deconstructing problematisation
As | specified in my introduction, problematisation is more than just a set of ideas or mental
images; it is produced through practice (Bacchi, 2012). Examining the launch of these tests to
infer suspects’ geographic origin is useful in understanding this. First, we will see the work
done by various actors who helped produce the preconditions for this problematisation by
creating potentially controversial ‘geographic’ categories. Second, we will look at how the
same actors went on to try and deconstruct this problematisation by putting forward various

arguments to justify these tests and make them seem commonplace.

The roots of problematisation

Before looking at the specific issue of genetic tests of origin, it is important to first consider
genetic analysis in French forensics more generally. At the end of the 1990s, France set up a
database of conventional DNA profiles — which are different from the more exploratory
phenotyping, as we have already seen. Today, the country’s database is the second largest in
Europe (article in preparation). Nationwide, fifteen public and private centres are authorized
to analyse DNA profiles. An official ministerial order stipulates which ‘genetic markers’ (i.e.
small sequences of DNA) can be used for this purpose.® French law stipulates that the DNA

tests used for conventional DNA profiles must be based on ‘non-coding’ DNA markers.’



Non-coding DNA, by definition, makes up 90-95% of human DNA and is not directly
involved in producing proteins.

Biotechnology company [X], composed mainly of biologists, was one of the first to offer
genetic analyses for legal ends in France in the 1990s. In the following years, it grew rapidly
to become one of the main private companies in this sector in France. The main founder of the
company, Doctor [Y], who died accidentally shortly after | began my study, was a renowned
doctor and molecular biologist. He considered France to be ‘overcautious’ in terms of
genetics, as he stated in the media. Nonetheless, both this manager and his company [X] met
with a large measure of agreement, including among judges who, as we shall see, contributed
to problematising the tests of origin offered by the company in the 2000s. It is important to
note here that, unlike in the United States or Great Britain, judges play an investigative role in
legal proceedings in France. ® More generally, company [X] has the reputation of being
reliable and investigating judges and prosecutors have no qualms in entrusting their samples
to the company for analysis. However, this good reputation may have been tarnished
somewhat by the innovative test the company launched at the end of 2006, which they called
a ‘test d’orientation géo-génétique’ (TOGG — indicative geo-genetic test). As its name
indicates, this genetic test provided an indication of a suspect’s geographic origin, thus
orienting legal or police inquiries in that direction. The process consisted in analysing DNA
traces left by a culprit at a crime scene and determining ‘genetic markers’® (chosen on the
basis of a compilation of the relevant scientific literature) that were more common among —
although not specific to — certain populations. These markers are found in so-called non-
coding DNA and this proved important in the events that followed. Three populations
(Europe, Sub-Saharan Africa, and East Asia) were used as references for the statistical study
of the distribution of variations and the results provided by the test indicated whether a person

was ‘probably’ of European, Asian, or African origin. It was also supposed to indicate if the
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person belonged to an ‘intermediate’ category, i.e. resulting from ‘mixtures’ with a
‘contribution’ from the three populations of reference.’ To illustrate what was being
proposed, the current head of the company used an actual case:
For example, there was a young girl who had been killed — raped and killed. So we
had DNA from a semen stain. And so we had said it was a person who had a mixture
of Caucasian DNA and Sub-Saharan DNA. And so the police had a list of 500
suspects, and among the 500 suspects they took samples from everyone, whether they
were White, Black, or Yellow, but they prioritized those who came from a region
where there could be a mixture like that. So it could be North Africa, it could also be
the Caribbean. There are regions in the world like that, where there are mixtures,
islands, the Caribbean, or Reunion, where there have been lots of population mixes.
And it turned out that the perpetrator was from... (She looks on her computer).
Originally from Cape Verde. So, from the DNA, we’d said it was someone who came
from a place where there was a mixture of Black and Caucasian populations. And we
weren’t wrong.
It is important to note how the respondent’s discourse shifted within the same conversation
between classifications based on geography (Europe, Africa, North Africa, the Caribbean,
Reunion), genetics (Caucasian), and colour (White, Black, Yellow). Incidentally, this shifting
terminology calling on both colour and geographic zone has existed since the birth of physical
anthropology (Hacking, 2005b). These variations in terminology sow the seeds for
problematisation insofar as they open the door to ambiguous interpretations that may be
geographic and therefore relatively neutral, but which also resonate with commonly held
racial categories, and are therefore potentially controversial. On the one hand, these tests are
part of the inception of what sociologists call ‘genome geography’ (Fujimura and

Rajagopalan, 2011), referring to links drawn between genome sequences and geographic sites
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defined as people’s places of origin. On this point, it is worth noting that the geography in
question is somewhat vague (‘North Africa, the Caribbean... Cape Verde’) and therefore still
a long way from the stated goals of geneticists. However, this does not prevent biologists
from using these categories while remaining aware of their limitations (Smart et al., 2008;
Skinner, 2011). On the other hand, as several researchers have indicated (Fullwiley, 2008;
Ossorio and Duster, 2005), the notion of origin in terms of continents may well revive older
eighteenth-century notions of ‘race’ given that the ideas of geography and race can overlap
topographically (see the parallel drawn above by the respondent between ‘Africa, Europe,
Asia’ and ‘Black, White, Yellow’). Even though it is difficult to define these different
categories, they are still nonetheless assigned to ‘populations’ with potential racial
connotations. From as early as the eighteenth century, one scholar recognized the absence of
clear delineations between groups while, at the same time, defending the idea that ‘races’, as
they were called at the time, had a scientific basis (Abu El-Haj, 2007). We can see here the
roots of a form of problematisation based on the production of ambiguous geographic
categories that also align with commonly held racial classifications.

Moreover, as mentioned in the introduction, problematisation tackles the dimension of ‘what
is true and what is false’, to use Foucault’s words. In the case of these tests, this can be
translated into the question of how scientific they were. The TOGG included a large number
of genetic markers, based on population studies, and a statistical approach, combining both
the scientific character of mathematics and specific knowledge brought by biologists. The test
was therefore scientific in nature. However, as the current company director stated in an
interview, no statistical figures were provided for the probability of the suspect’s origin: ‘We
said: ‘he is probably of X origin, etc.’... We didn’t give any probabilities; we didn’t mess
around with statistical information. Because, quite simply, we didn’t have that information’.

When a geneticist stated during a radio debate that: ‘The prediction will be made with a very
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large margin of error’, doctor [Y] responded: ‘That’s exactly what we say. It’s statistical, it
gives a direction. We don’t say anything more’. In short, the approach used statistics and was
based on a large number of markers but, at the same time, it was not very precise. More
specifically, it was honest enough not to fall into the trap of providing simplistic calculations
giving the illusion of greater precision. As Duster has summarized (2011, p. 107) ‘to say that
someone is 85 percent African, we must know who is 100 percent African’, without forgetting
that genetic variation within the African continent is substantial and the population serving as
a reference point is always based on an arbitrary choice.'! In short, unlike biomedical studies
where a precise percentage of markers is used (Fullwiley, 2008), in this case, the genomic
approach generated ‘probable’ results and specific statistics were erased in the results
provided. We will see further on how the judges and prosecutors interviewed perceived the

scientific nature of the tests and how it was a potential source of problematisation.

Making tests of origin commonplace

In 2008, Doctor [Y] stated in an online media source that he was fully aware of ‘the highly
sensitive nature’ of the TOGG. We will come back to this. Paraphrasing what Deacon,
following Foucault, calls the ‘deconstruction’ of problems (2000, p. 140) — i.e. attempts ‘to
subvert what has been problematised” — one might say that the company managers did
everything they could to try to deconstruct the problematisation of these tests. In this spirit of
deconstruction, the company managers were careful to clarify several points with regard to
the TOGG.

First, the categorization that the tests involved was justified by the fact they were useful. For
example, Doctor [Y] stipulated in a television interview that: ‘These are elements that provide
assistance in investigations that obviously aren’t about a stolen moped; they’re for severe

crimes, things that are really really serious.” This manager put forward the pragmatic
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argument of the test’s usefulness, also calling upon emotions by emphasizing the serious
nature of the offences in question. Pragmatic justification was therefore one initial attempt at
deproblematisation on the part of the company. More specifically, practices and discourse
were used as a ‘solution’ (Foucault, 1984; Rabinow and Rose, 2003) to the ‘problem’ posed
not by genetic origin but by unsolved crime.

Second, in the eyes of the biotechnology company, there was nothing specific about these
tests. ‘[The TOGG] does not provide much more information than an eye-witness report.
Someone attacks someone else in the street, you’ll say, he was Black, he was 1.8 metres tall
... We don’t give much more information than that’ explained a representative in an
interview. For the company managers, the aim was to deploy commonly used and commonly
understood labels to deconstruct the problem posed by the TOGG. They deliberately left the
genetic approach in the background. This analogy with eyewitnesses, which has been drawn
by other geneticists in biomedical literature (Kayser, 2015), was also used by one of the
prosecutors | interviewed, as we will see a little further on.

Third, the company managers underlined the fact that the information provided by the tests
concerned geographic origin not physical appearance. This was clearly an attempt to stem
accusations about stigmatizing people or groups in a context where the issue of what Ndiaye
(2006) has called “discrimination mélanique’ (literally ‘melanic discrimination” or
discrimination according to skin colour) was increasingly important.'> One manager stated in
an interview: ‘We didn’t provide anything about the person’s physical appearance. We said:
he comes from this region in the world’. These managers linked this assertion to the fact that
the TOGG was based on ‘non-coding’ genetic markers, as mentioned previously. For them,
given that these markers did not correspond to genes, the TOGG could not provide ‘any
information about skin colour, eye colour, hair colour, face shape, or even any potential

genetic diseases’, as Doctor [Y] stated on television. However, the shift from genotype
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(DNA) to phenotype (appearance) was inherent in the logic of the approach itself, given that
the whole aim was to provide practical indications about suspects’ appearance to the people
investigating crimes. The geneticists’ argument that the tests did not indicate appearance was
fragile to say the least and I will come back to this later when I look at the point of view of the
TOGG’s opponents.

Finally, the company managers took the time to publish a ‘Charte d utilisation du TOGG’
[Charter for the use of TOGG], with an ethical dimension stating that the test was ‘not ... a
determination of race, especially given that this notion is very vague in human genetics’. As
outlined in the introduction to this paper, such discourse should be understood in its social and
historical context as it echoes the pro-universalism stance of French law and deliberately
avoids using the terms ‘race’ and ‘ethnicity’ (Canselier and Desmoulin-Canselier, 2011). The
managers therefore did not enter into the on-going debate among geneticists (above all in the
United States) regarding whether or not races existed. Instead, they chose to place their
discourse at the level of origin and ancestry rather than race (Ossorio, 2006; Fujimura and
Rajagopalan, 2011). They claimed that they took ‘origin’ into account while avoiding racism
(Brattain, 2007) and that there was absolutely no question of establishing hierarchies between
groups of population, such as those that prevailed during the periods of colonization or
slavery when racial theories developed (Wade, 2014).

In short, the ‘[loss] of familiarity’ in terms of geographic origin came from the fact that, on
the one hand, geneticists stated that races did not exist on a genetic level while, on the other,
offering a technoscientific means through which to distinguish people according to their
origin — a means that was based on European, African, and Asian parameters and that had the
more or less openly stated aim of providing an indication of appearance. Certain authors
describe this ambiguity as the ‘absent presence of race’ (M’charek et al., 2014; Wade et al.,

2014). To take this idea further, the tension between these two positions can be said to have
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both generated the problematisation of the issue and been used to try to deconstruct it.
Moreover, the effects of this problematisation in terms of what Foucault called the ‘true or
false’, in other words how ‘scientific’ the test actually was, seem to have raised immediate
questions among the actors involved (‘the prediction will be made with a very large margin of
error’) and we will come back to this. Finally, from the point of view of the subjects, at this
stage, the people directly concerned by the tests, i.e. the suspects, were not subjects yet. This
sets the present case apart from other genetic tests where the notion of ‘biological citizenship’
has been mobilized, with citizens requesting the tests rather than having them imposed ‘from
above’ (Rose, 2007).% In the case of the TOGG, it concerned people who were by definition
anonymous as the aim was to determine to which more or less vague group (e.g. North Africa,
Reunion, Cape Verde, etc.) an unknown suspect belonged. As for the people promoting the
tests, they attempted to position themselves as ethical subjects (through their Charter, by
taking distance from the notion of ‘race’, etc.). The people in a position to use the tests will

now be discussed in some detail.

Potential users of the test: how problematisation was expressed

Let us turn to how the problematisation of the TOGG in France was expressed, by examining
the arguments used by its opponents and proponents. The judges and prosecutors |
interviewed took one of three potential stances: some were opposed to the tests for reasons
related to history, to the law, and to the test’s reliability; some were doubtful about the test,
for reasons related to its usefulness, to the law, and to its reliability; and others were in favour

of the tests, for reasons related to its usefulness.

Importance of the historical and political/moral argument
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Let us look first to the arguments put forward by the people who were opposed to the tests. In
the judicial context in France, analysis of DNA traces is often funded by the Ministry of
Justice. The biotechnology company therefore began by canvassing members of the judiciary,
informing them of the possibility of this new technique, which cost several thousand euros,
and attempting to convince them of its value. One of the company’s marketing representatives
had the chance to vaunt its merits in 2007 during a meeting of ten to twelve judges in Lyon,
which is the second largest city in France in terms of inhabitants. According to the judges’
account of the meeting, it was turbulent, particularly due to one of the judges there who
expressed his opposition in no uncertain terms. His reasons will be outlined further on. This
judge was the former national secretary for the Syndicat de la Magistrature (SM), a clearly
left-wing trade union that was created during the events of May 1968 and that is now the
second largest judiciary trade union in France. Thanks to his union activities, he had
experience in dealing with the media and so he contacted a young journalist with a view to
using the press to try and block the sale of the TOGG. This strategy could clearly be
considered an attempt at ‘external mobilization’, in other words using the media to call upon
public opinion when no institutional recourse is available (Garraud, 2004). As he said in an
interview: ‘A scientist must have broad general knowledge and ethics when he puts a
procedure in place and [must ask himself]: is this procedure acceptable in terms of society’s
taboos or is it unacceptable?... 'm sorry, but I’'m not here to live in a society where we
classify wanted criminals according to their skin colour’. An article therefore appeared in
2008 in an online newspaper reporting a dozen uses of the TOGG by French judges and
prosecutors and underscoring the secrecy surrounding its use. This secrecy spoke to the
opposition that such analyses had the potential to generate on a political/moral, legal, and

scientific level.
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As | have just suggested, the first kind of argument used by opponents was political and moral
in nature. This stance warrants further contextualization, given that in 2008 there had already
been much alarm in France about the substantial development of databases (‘fichiers’, a word
that means both “files’ and ‘database’ or ‘registry”) compiled for police and legal purposes.
Such databases fall too far outside the remit of this article to discuss them in detail here, but
suffice it to say that they were considered likely to infringe on personal freedom (Mattelart
and Vitalis, 2014). The first argument against the TOGG, and the most important in the eyes
of its opponents, was the risk of discrimination and of compiling fichiers of a racial nature. In
the French context, reticence towards keeping this sort of information on file has to be
understood in light of the country’s specific WW?2 history and the Jewish files (‘les fichiers
juifs’) that were kept during that period. The judge from Lyon who was most against the use
of tests of origin in the legal context used the term ‘problématique’ [in the sense of the key
issue at stake], echoing the notion of problematisation. He explained in an interview that:
| said [to the company representative who had come to promote the TOGG]: ‘You’re
necessarily going to create a database [un fichier].” And he said: “Well, yes, it will be a
database [fichier] of wanted criminals, where we’ll put a certain number of elements’.
And | said: ‘Have you thought about that, in your laboratory, about the issue at stake
[problématique] in what you’re implementing, particularly in terms of discrimination,
of discriminatory files [fichiers]?” And he said: ‘Well, no.” And then I told him that it
was horrendous, that if he had a little historical knowledge, particularly about the
Second World War, the Jewish files, it might ring a few bells.’
The managers at company [X], for their part, claimed that they ‘would not create any
databases with the samples entrusted to them’ (Charte d utilisation des TOGG). Despite these
reassuring statements, other leaders from the SM or human rights organizations like the Ligue

des Droits de |’ Homme (Human Rights League) sided with the judge, taking a hypothetical
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perspective looking at the potential dangers should a more or less authoritarian state rise to
power. In interviews, judges and prosecutors said for example: ‘If thanks to [this test], we
make lists or files [fichiers] according to category of population, then that poses a problem for
me. ... It’s a real political issue. ... Morally, ethically, I’'m against [TOGG]’; ‘It’s very easy to
see what this would be used for if there were no longer any democracy and if history took a
tragic turn, as it has in the past. Underlying all this, there’s the deportation of the Jews.” While
many practices linked to origin have the potential to generate problems of stigmatization and
discrimination, particularly in the legal and police spheres (Welch, 2007), the question of the
databases compiled by laboratories and the potential political uses that could be made of them
make this dimension particularly acute here. It should be noted that the purpose of this
possible database created by the laboratory is not clear, which reflects the fact these practices
are in their infancy. At all events, at this stage it would have been more a set of data kept by
the laboratory than a national database managed by the police, and would have been more
limited than the national database of DNA profiles, which has 3.5 million profiles in France
(Vailly et al., 2016). However, the divide concerning the nature of DNA tests themselves was
clear. We have already seen how the company managers sought to deconstruct the
problematisation surrounding the test by making it seem commonplace. Conversely, one
prosecutor explained in an interview: “You draw up an expert report, you’re told: “The bloke
is of whatever origin”,... that’s confidential to the investigation,... it’s not public. It doesn’t
affect social cohesion or discrimination... it doesn’t create categories of populations, it’s very
different.” In other words, when elements regarding a suspect’s origin are provided through
oral eyewitness statements, they remain confined to the investigation and as such are
confidential; when they are established by a laboratory, however, the laboratory in question is
likely to organize them into databases that could be disseminated and that might lend

scientific legitimacy to tools of discrimination.
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This first series of arguments against the TOGG calls for several remarks. First of all, the
position held by opponents to the TOGG should be considered in terms of the context outlined
in my introduction, i.e. the fact that unlike in the United States or in Great Britain, for
example, collecting ‘ethnic’ or ‘racial’ data in France is strictly prohibited on the grounds of
the country’s republican universalism.™* Second, WW?2 clearly appears as a decisive factor in
understanding how this problematisation operated in France: the history of Nazism has
reinforced the rejection of ethnic or racial identification in French political culture (Chapman
and Frader, 2004). Incidentally, such topics have become even more sensitive recently due to
the rise in support for the far right in France. Finally, as we have seen, analysing
problematisation also requires examining the types of subjects it produces. In general, while it
is true that the ethics of science is no longer left to researchers alone (Fischer, 2012), this
becomes even more vital when science ethics lies at the intersection between various social
spaces such as the legal system and the media. It should be noted that, in this regard, the
actors did not only frame the issue in ethical terms, they also framed it just as much in
political terms (‘it’s a real political issue ... Morally, ethically...” said one prosecutor). This
situation is different from the situation in Great Britain where traditional DNA databases (as
opposed to tests of origin per se) are classified according to a person’s origin (Skinner, 2011).
Unlike the issues surrounding these databases in Great Britain, in the French case at hand,
there was no tendency to consider them as ‘belonging to the domain of the expert community
of bioethicists rather than being matters of politics and public interest” (Skinner, 2011, p. 61).
In short, these French social actors underlined the specific nature of DNA tests in terms of the
files that would be compiled, but did not conclude that the issues they raised fell under the
remit of bioethics experts or were apolitical in nature, quite the contrary. The judges and
prosecutors opposed to these tests seemed to have interiorized the risks of them becoming

public. For Toom (2012, p. 152), ‘when jurisdiction over a body is transferred from an
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individual to agents of power like police and medics, those bodies transform from “private
bodies” into “public bodies’. We can take this point of view further and underscore that, in
this context, these public bodies were considered within a political configuration, whether
current or feared (i.e. a potential future authoritarian State). In other words, it was a question
of the ethics and politics of how data is or could be used. In short, we were dealing with
political and ethical subjects who were just as concerned about their own role in society (‘I'm
not here to live in a society where we classify wanted criminals according to their skin

colour’) as they were about the possible uses that others might make of genetic tests.

Other arguments and other positions

The second type of argument put forward by the judge mentioned above, as well as other
opponents to the tests, was of a legal nature. As mentioned previously, French law stipulates
that the DNA tests used in the case of traditional DNA profiles must be based on ‘non-coding’
DNA markers. This is because, until recently, it was believed that non-coding DNA (just like
traditional fingerprints) could only allow comparisons between DNA profiles and did not
provide any information about the person’s physical appearance. According to the company
managers, the TOGG technique was legal because it was based on markers found in this non-
coding DNA. However, the tests did provide indications about people’s origin. For the
TOGG’s opponents, these tests therefore ‘sidestepped the law’. More fundamentally, the
principles of this law refer to one particular aspect of DNA that many of my interview
respondents underscored, particularly one judge: ‘Research into DNA will maybe one day
allow us to know whether we’re more likely to have a particular kind of illness, to perhaps
also have an even more precise idea of our origin, it relates to family secrets. ... There’s
something internal, something private, about DNA.” This raises the question of the balance

between the interests of the legal procedure and the suspect’s ‘right not to know’ (particularly
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characteristics linked to illnesses) (Koops and Schellekens, 2008). In short, while DNA raises
issues for actors regarding self, identity, origin, and family (Rose, 2007), the legal framework
seeks to provide guarantees from the perceived risks linked to the range of information that
could be collected.

The third argument levied against the TOGG by critics related to its reliability, which brings
us back to certain aspects mentioned earlier regarding how ‘scientific’ it was. Interview
respondents highlighted the fact that these tests had not been validated by publications in
international scientific journals, a criticism that certain social science researchers have also
made (Fullwiley, 2011): ‘These procedures have never been the subject of a scientific
publication in a scientific journal such as Nature with the specific characteristic of having a
scientific committee that validates the hypotheses or results put forward by the scientist whose
results they publish’ said one judge in an interview. Moreover, the validity of genetic analysis
in forensics draws upon statistical calculations that are sometimes complex and liable to
render some results uncertain (M’charek, 2000). However, this element was not mentioned by
the interviewees. At all events, the company’s commercial approach meant that it was not in a
traditional research situation with peer validation and that its conclusions could not be
evaluated with precision. These tests therefore fell under the scope of complex
epistemological debates with contradictory effects in terms of legitimacy (they had scientific
legitimacy, but this legitimacy was only partial). In other words, the rules for judging what
was ‘true and false’ about the TOGG obeyed their own internal logics (Bacchi, 2012). The
tests had an uncertain and ambiguous relationship to the “truth’, which made them all the
more problematic.

However, as | mentioned earlier, the judges and prosecutors were not unanimous in their
views. During the small meeting in Lyon, aside from the few opponents to the TOGG who

were the most vocal, there were also judges I described as ‘doubtful” who were less concerned
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with the potentially discriminatory nature of the test. They emphasized that it was not
necessarily useful (given that it provided little information), that it was illegal, and that it
lacked scientific reliability. As the legal and scientific arguments have already been analysed,
I will not go back over them here, but in terms of how useful the tests could be, one judge |
interviewed stated, for example: ‘Will it really help us in an investigation? ... I don’t see how
this can be sufficiently precise to direct the investigation’.

Of the judges present at the meeting, two did believe that the TOGG could be useful in
helping to identify suspects: one was a young judge who had recently graduated from the
French National School for the Judiciary and the other was a former police officer. Another
respondent, very highly placed in the institutions at the Ministry of Justice and a former
public prosecutor, took the same stance, as she explained in an interview: ‘When you start
going into: ‘What did he look like?’, someone will say he’s Black. Oh right, he’s Black? And
s0? And so what? Honestly, I can’t wait ... for us to have the possibility of using these tests in
the same way ... These investigation techniques, this expertise, we shouldn’t deprive
ourselves of them.” She gave the example of a miscarriage of justice that could perhaps have
been avoided with this technique in a case in which she was involved: ‘The person who was
convicted, it was a guy who was what they call Caucasian, European, a white man. And [the
culprit] was a coloured man. He was Black. So therefore with the traces, would we not have
been able to determine that [the investigators were barking up the wrong tree]?...” She failed
to specify, however, that had DNA traces been available, it would actually have been easier
and more reliable to compare DNA profiles than to use a TOGG. Moreover, a judge from
Lyon told me that the different investigating judges in France were in email contact and some
of them had raised the question of using the test. Another judge explained that this position
had to be understood in terms of the million unsolved cases every year in France (a third of

the total number of offences) and the desire of the judiciary and police to bring these numbers
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down. However, agreement with the TOGG was much less common among judges and
prosecutors than opposition or doubt. It was also less discussed, both in the media and in the
interviews | conducted. This discretion on the part of judges in favour of the TOGG can be
considered as a result in itself, testifying to the particularly sensitive nature of this technique.
One of the specific characteristics of these tests was therefore that they generated divided
opinions and, sometimes, difficulty in openly supporting them. It is therefore important to

understand the reasons underpinning this difficulty.

The Ministry of Justice and regulations regarding genetic tests

I will now turn to what Foucault calls ‘the development of a domain of acts, practices, and
thoughts that seem to pose problems for politics’ (Foucault, 1984, p. 384). More specifically, I
will look at the stances taken by the state towards the TOGG and how these tests are
regulated. We will see why geographic origin based on genetics is a particularly sensitive

political issue at the level of the Ministry of Justice.

Calming down a sensitive issue

Following the publication of the online article mentioned previously, which was also picked
up by several newspapers, the Ministry of Justice soon become aware of the affair through the
media. Publicly and institutionally, the latter therefore played an important role in the
emergence of the problematisation, acting in their traditional capacity as ‘gatekeepers’
regarding problems emerging in the public arena (Hilgartner and Bosk, 1988). This media
attention brought practices to light that, while not widespread, had potentially significant
political ramifications. The spokesperson for the Ministry, which took the situation very
seriously, immediately alerted the head of the Minister’s staff. He explained in an interview:

“This technique was a sensitive issue, it was a potential crisis topic for the Ministry of Justice
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..., which justified proper mobilization of Ministry staff and services to respond in the most
appropriate manner possible.” He weighed every word carefully in replying to the journalists’
questions: ‘According to the information we currently have, it seems that the law has not been
broken’ and also indicated that an inter-ministry technical committee would take stock of the
‘ethical’ aspects of the case. In his interview with me, he provided further details about his
response. First, he referred to how he expressed it: ‘All this was carefully weighed up,
calibrated... political cant to some extent, but calming, actually. The idea was to calm things
down... The idea was also to say: it looks like there’s no problem, but we’re still going to
check.” Second, he explained its content: ‘Practices had evolved and actually the law hadn’t
anticipated that non-coding DNA could pose problems and could allow a suspect’s
geographic origin to be determined. The law hadn’t anticipated that, so it was legally allowed.
... And yet, from an ethical point of view, we think: it’s not great, though, is it?” Somewhat
ambiguously, first there was ‘no problem’ but then there was not only a ‘problem’ but also an
ethical issue. When | asked him to specify in what ways the issue was ‘sensitive’, he replied:
‘It was a sensitive subject, about something that is also full of fantasies, full of irrationality.
... DNA, filing information on the population, ethnicity, those are all dirty words. ... There’s
an extremely sensitive dimension to ethnic origin. There’s the notion of Aryan and non-Aryan
... How do I know that people won’t look at things [in DNA] that they’re not allowed to look
at?’

In line with the elements analysed previously, we can see that these tests were a burning issue
due to their politically ‘sensitive’ nature. This was due to the explosive combination of crime,
origin (with the question of racism lurking in the background), and DNA (with its potential to
reveal information now or in the future). It was also further compounded by the legal
framework and the issues related to keeping non-anonymous information on file about

populations. However, the debate died down fairly quickly. As the situation seemed to have
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calmed down, the Ministry did not take any other official position for over two years, anxious
not to rekindle the controversy: without going as far as ‘deconstructing’ the problem, it tried

to avoid adding fuel to the fire.

Construing points of problematisation in terms of prohibition

The tests of origin nonetheless remained present in the background. Several people |
interviewed confirmed that certain police investigators were definitely interested in using
them. One of the managers at company [X] explained: ‘The vast majority of investigators
were in favour of these tests, of course they were ... The proof is that they asked us for it.
People were prepared to pay fairly substantial sums of money to have this kind of
information. Of course they were. And we still regularly receive calls asking: ‘Do you do it?”’
This explains why, in 2010, the Ministry of Justice received an informal request to use these
tests from investigators who, according to the head of the Ministry department concerned,
were ‘important lobbyists’. As well as these informal requests, the Ministry also received an
official request from another private company wanting to offer analysis of suspects’ physical
characteristics. The Ministry therefore took an official position on the matter at this time, after
having brought the issue before the relevant commission. The commission members presented
a united front with no dissenting voices and concluded that these methods should be
considered ‘with the utmost caution’ for the reasons detailed below. Based on this opinion,
the directorate in question published a ‘Dépéche’ in 2011 — which falls under the remit of
what Foucault (1986, p. 12) referred to as ‘prescriptive texts written for the purpose of
offering rules, opinions, and advice on how to behave as one should’. It did not prohibit using
tests of origin as such (a Dépéche is an informative note that does not have the same legal
value as a law), but strongly advised against it, which, in practice, came down to the same

1
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thing. The main argument was legal.”™ The text emphasized that these tests fell under the
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domain of ‘genetic characteristics’ because, rather than identifying an individual like
traditional DNA profiles, they could provide information about a person’s ‘apparent features’.
Under French law, genetic characteristics can only be examined for medical purposes or
scientific research, which was objectively not the case here. Echoing the words of the tests’
promoters, one of the members of the commission explained in an interview: ‘The markers
used in the TOGG... affect phenotype. If they are used, it’s because either they are
responsible for, or at least that they are... very close to, a certain number of physical
characteristics: eye colour, hair colour, skin colour’. A major ‘point of problematisation’, to
take up Foucault’s vocabulary again, and a major point of its regulation is therefore the shift
from identifying people to characterizing them by physical appearance. The age-old dream of
Galton — the statistician who was disappointed by the use of fingerprints because they allowed
criminals to be identified but could not give specific details about their features or affiliation
to a group — seems to have now become a reality (Rabinow, 1993).

Moreover, in a less detailed fashion and echoing the words of the members of the judiciary
mentioned above, the Dépéche also stipulated that these tests necessarily required using
scientific databases (‘fichiers”) compiled by a laboratory and that, with the information
available, it was not possible to ‘evaluate how appropriate the measures taken by the
laboratory’ to obey the law were, “particularly in terms of making data anonymous’.* This
Dépéche was based on the law above all and, so far at least, has suspended the use of the
TOGG strictly speaking. In all, these tests were used 15 to 20 times in France (See note on
recent developments).'’

To conclude these considerations about the legal situation, political advisement thus provided
the ‘solution’ to the problematisation created by the TOGG and constituted the ministry’s
‘ethical work’ (the way ethics operates, for example through codes or laws) (Dean, 1999).

Nonetheless, it is important to note that nearly three years went by between the press article in
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2008 and the Dépéche in 2011 despite the fact that, as the spokesperson for the Ministry
stated, it would have been possible to react more swiftly. The question of geo-genetic origin
was therefore politically sensitive but, in the absence of any further open controversy, the
Ministry of Justice allowed these practices to continue. A period of ‘indifferent tolerance’
(Gros, 2014) therefore preceded the Dépéche, making the situation slightly more complicated

than expected.

Conclusion

Without claiming that problematisations are rare (Dean, 1999) or, on the contrary, inherent to
all policies (Bacchi, 2012), this paper has analysed how different groups of actors (biologists,
judges and prosecutors, and political leaders) problematised the question of genetic origin
used in a forensic context in the French public space. More broadly, this approach raises the
question of how actors ““problematise” what they are, what they do, and the world in which
they live’ (Foucault, 1986, p. 15): who they are, as professionals, as members of a country
with a history, and as members of a species broken down into populations on a genetic basis;
what they do, in their capacity as promoters, potential users, or regulators of these tests; and
the world in which they live, in terms of a society striving to maintain a balance between
ensuring the security of its populations and the dangers of filing information about those
populations. One of the key issues here is linked to the idea that understanding the inner
workings of problematisation can shed light on the political and moral order of a society — to
paraphrase Bowker and Star (2000) writing about so-called racial classification. In this regard,
the present study calls for three sets of observations.

The first set relates to how problematisation affects the development of practices in the field
of forensic DNA analysis and is based on the fact that the relationship between the TOGG and

problematisation is more complex than it seems. My investigation highlighted that these tests
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lie at the intersection between two opposing trends, which create an anthropological ‘knot’ to
paraphrase the term used by Hacking (2005a) to describe a situation resulting from
contradictory trends. The first strand to this knot was the strand that ‘deproblematised’ the
issue, as we saw. In this case, it involved three things: (1) the people promoting the tests
‘deconstructing the problematisation’; (2) certain judges, prosecutors, and investigators using
and requesting the TOGG on the grounds of its usefulness (albeit to a limited extent); (3)
political officials allowing a certain amount of time to pass between the 2008 press article and
their 2011 Dépéche. The second strand to this knot was the strand that ‘problematised’ the
issue. This problematisation was verbal and operated through the public stances that judges
and prosecutors took (on the basis of political/moral, legal, and scientific criteria). It was also
institutional, operating through political regulations (on the basis of political/moral and legal
criteria). Additionally, the problematisation also included a more interiorized aspect, reflected
by the discretion surrounding any use of, or requests for, the tests. Highlighting the existence
of this knot offers a way of reaching beyond the notion of prohibition alone or of linear
processes in which actors simply provide mechanical solutions to problems.

Nonetheless, as this study has shown, in terms of effects on practices, problematisation won
over deproblematisation. It contrived to curb both the development and use of the TOGG in
France, whereas it had very little impact on the use of traditional DNA profiles (article in
preparation). Furthermore, the difference with the Netherlands, where these kinds of tests of
suspects’ origin have been legalized, is salient. Interestingly, as M’charek (2008) explains, the
arguments which led to them being used in an important criminal case in the Netherlands
were ethical and grounded on preventing discrimination against migrants who had been
suspected of a crime they had not committed. Discrimination, or countering discrimination,

seems to be able to serve both sides of the arguments surrounding these tests, depending on
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the context. Further studies could allow this situation to be analysed in terms of
problematisation in other national contexts (Palson and Rabinow, 2005).

My second set of observations relates to changes regarding the notion of origin. The notion of
origin may be age-old, but the problems in this case related to how it has started to change.
Anyone observing these new practices will have a confused sense that we are not simply
witnessing a return to the modes of thinking and acting about origin that prevailed in previous
centuries, even though older forms of understanding seem to remain and combine with the
new context rather than disappearing completely. First, these tests allowed a particular mode
of thinking to persist and develop: one that insists on differences that are passed down from
generation to generation and that can be seen on the body. Furthermore, because this
information about suspects was provided by DNA, this would seem to establish the idea that
‘ethnicity’ or ‘racial’ difference are a biological given rather than above all a sociocultural
construct. Finally, we have seen that opponents to the test foregrounded the potential dangers
they could present under a more or less authoritarian regime. The issue here — and this was
new — was how the databases compiled by laboratories could potentially be used and
disseminated, unlike oral eye-witness statements which remain subject to the confidentiality
of the criminal investigation. According to Wade (2014), the phenomena that can be described
as ‘racial’ are, on the one hand, based on nature, heredity, and the way in which the latter is
expressed in appearance and, on the other hand, grounded in geographical and historical facts.
This idea affords us a better understanding of why these new origins are politically and
morally sensitive topics, far more so than oral testimonies at any rate. Three components of
the history of these racial theories — heredity, appearance, and domination — seem to have
recombined in a powerful fashion making the issue an explosive one. The sensitive nature of
this new configuration is further compounded by the question of the potential uses of any

databases compiled by laboratories.
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Another aspect relating to changes in origins concerns their links with the national context.
Fassin and Fassin (2006) explain that, in the United States, the persistent prevalence of
multiculturalism is based on the ideal that all identities should receive equal recognition,
including those that are looked down upon or dominated. They add that, in France, issue, as
they see it, is recognizing discrimination rather than identities: what ‘Blacks’ and ‘Arabs’ (the
largest so-called ‘minority” groups in France) have in common is not ‘race’ but racism. The
changes shown in this article bring the question of identity back into the discussion. On the
basis of molecular and statistical data, the TOGG contributes to the debate about people
having a particular identity because they belong to a particular population — a debate that is
reshaping the French context to some extent. While this remark relates to a very specific
context, more broadly it also shows how the circulation of techno-scientific knowledge can
affect how issues are framed: in addition to the traditional forms of racial discrimination that
still exist (against ‘Blacks’ and ‘Arabs’ for example), the TOGG could potentially create new
forms of discrimination based on biological identity and DNA.

A third dimension to these changes related to origin derives from what is considered to be
scientifically reliable or not; to use Foucault’s vocabulary, the ‘play of the true and the false’.
These tests are part of a scientific dynamic linked to the fact that, in the twentieth century, the
genetic approach became not only one of the leading disciplines in the sciences (Fox Keller
2003) but also a form of knowledge that spread among the population (Vailly, 2013). Stated
briefly, practices and politics related to origin have taken a genetic turn. More broadly, these
tests actively return to a scientific perspective on issues of identity and origin, an older
perspective that nonetheless never completely disappeared in the twentieth century (Brattain,
2007; Skinner, 2006). However, this angle obviously takes a new and very different shape
with tests that now call upon molecularization, cutting-edge biomedical techniques, and the

participation of commercial biotechnology companies. More generally, molecularizing origin
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not only implies moving from phenotype to genotype, as has sometimes been described in the
field of biomedical research (Abu EI-Haj, 2007), but also, in this particular case, following the
reverse pathway leading from genotype to phenotype. Geneticists therefore move from the
molecular body to the physically apparent body, and vice versa, on the basis of geographical
origin (i.e. Asia, Africa, etc.). These different political, moral, legal, and epistemic points
characterize the changes that have occurred regarding so-called geographic, ethnic, or racial
origin and that have been revealed by the problematisation examined in this article. In short,
this all illustrates how Foucault’s notion of problematisation can add to existing studies of the
relationship between genetics and origin, ‘ethnicity’, or ‘race’.*® The study | have discussed
here contributes to showing how old and new conceptions can be combined, linked, and/or
contrasted. It also encourages us to keep in mind that the debates raised by these questions can
be taken up by other social actors (in the police, the justice system, or the State) rather than
just by scientists, doctors, or the clients who take online tests of origin. Given that research
into people’s origin is moving out of the arena of laboratories and of clinical practice, this
could also encourage study of the social stakes involved not only in how such tests are used
but also in the use of databases [fichiers] classifying people according to origin. Moreover,
this study has also underlined the importance of contextualizing practices in light of the
specific history of individual countries, rather than analysing debates on these questions in
terms that are too broad.™

Finally, my third and final set of remarks relates to the politics of life science and the
analytical framework | chose to apply here. As we saw in the introduction, this framework
encourages analysis of the scientific, moral, and political aspects of biopolitics (with
particular emphasis on the political, in this case) as well as of the subjects it produces. In this
study, different types of subjects and power relations appeared among the different people

involved. Those putting forward the tests wanted to be seen as ethical subjects, particularly
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through their Charte; those challenging the tests construed themselves as ethical and political
subjects who were mobilizing to put an end to their use; and those regulating the tests
construed themselves as ethical and political subjects acting through the law. Moreover,
unlike the problematisation of sexuality analysed by Foucault, which brings into play an
ethics of self, in the case of the TOGG, an ethics and a politics of society were also at stake.
As we have seen, this case did not just question relationships to self, it also questioned
relationships to others (Who is the ‘Other’? What are we doing collectively?) as well as
relationships to the potential uses that others might make of the tests, which is definitely a
political issue. By raising the alarm about the possible uses that authoritarian powers could
make of genetic files [fichiers], the judges and prosecutors who were against the TOGG
resisted processes relating to the biopoliticization of identity (Foucault, 2008 [1979]). Unlike
in Rabinow’s study (1999) focusing on the conflict between the French laboratory CEPH and
the American company Millenium in the 1990s, the challenges here did not mainly come from
specialists in bioethics or ‘repentant scientists’ developing a ‘spiritual’ dimension regarding
‘dignity’ or the definition of the person; in this case, the political dimension was much
stronger and was clearly expressed as such. In short, above and beyond the particular case
discussed in this article, my results suggest that it is important to pay closer attention not just
to scientific categories and bioethical debates, but also to the political uses of DNA analysis;
not just to the techno-scientific identities of the people being tested, but also to the kinds of

subjects that are produced among those promoting and those contesting them.
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2 However, studies on genetic tests of origin concerning African Americans as descendants of
slaves, or people wanting to obtain information in this field, are developing (see in particular
Nash, 2007; Nelson, 2013).

* Among the different studies on DNA profiling, see especially M’charek (2000) and Lynch
and McNally (2009).

% On this topic, see in particular Vailly (2006) and Vailly (2013).

> More broadly, it is important to remember that Foucault was both a philosopher and a
historian. He therefore always tried to develop theoretical frameworks that were rooted in
practice. This is why ‘problematisation’ refers both to a concept and a historical process.

® The most recent is the ministerial order of August 10, 2015.

" Art. 706-54 of the French Code of Criminal Procedure.
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® The French legal system is mainly inquisitorial. The French judicial system includes
specialist judges, known as investigating judges (juges d instruction), who oversee
investigations in the most serious and complex offences. His or her role is to gather all the
information that may incriminate or exonerate a person accused of an offence. The public
prosecutor supervises the criminal investigations department (police judiciaire). He or she
exercises criminal proceedings and has strong links with governmental authority in
implementing public prosecution policy. Judges and prosecutors are both ‘magistrats’. They
follow the same training at the same school:

http://www.justice.gouv.fr/art pix/french legal system.pdf

® These markers are a variation of a single base at a specific point of the genome (called
Single Nucleotide Polymorphism or SNP).

19 These tests are typical of those based on so-called ancestry markers which evaluate origin
on the basis of continental categories used as references and of admixtures of sequences
considered as coming from different continents (Fullwiley, 2008).

1 In the literature, researchers in the social sciences question this scientific dimension
(Ossorio and Duster, 2005; M’charek, 2005; Fujimura and Rajagopalan, 2011; Fullwiley,
2011), and the same is also true of geneticists themselves (Bamshad et al,. 2004) who
highlight the constructed nature of categories of origin. Conversely, other authors argue that
many errors are made in oral testimonies during police and legal investigations, and take a
pragmatic approach based on arguments regarding the validity of DNA tests (Fox, 2010).

12 Even if, as Ndiaye (2006) adds, only very few studies on this subject are available in
France.

13 For another approach to this topic, see Raman and Tutton (2010) and Lemke and Rédel

(2011).
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14 Cf. Jul. 1, 1972 law, supplemented on June 7, 1977 by art. 187-1 and 416 of the French
Criminal Code.

1> Dépéche CRIM-PJ n°08-28.H5 tome 4, dated June 29, 2011.

18 Law relating to information technology, files, and freedom n°78-17.

" Very recently a new Decision of the Court of Cassation (Decision n°3280, dated June 25,
2014) authorized genetic tests in France to extract not geographical origin but ‘apparent
morphological features’ (colour of eyes, skin or hair, etc.), without specifying which markers
were to be used. This will be the topic of a further study, along with the difference in
problematisation between the TOGG and these ‘apparent morphological features’.

'8 These studies show in particular how geneticists use genetic sequences linked to people’s
origin in health research, how they challenge (or fail to challenge) the category of ‘race’ in
their practices, how notions of origin are transformed under their influence, and how
commercial concerns contribute to these changes (cf. references in introduction).

* In this spirit, certain authors have contextualized the question of genetic origin (M’charek et

al., 2014; Wade et al., 2014).
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