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The Universal Declaration of Human Rights and Armed 

XAVIER AUREY1

“No doubt it is true to say that international law is made for States, and not States for 

international law, but it is true only in the sense that the State is made for human beings, 

and not human beings for the State”. H. Lauterpacht, THE FUNCTION OF LAW IN THE 

INTERNATIONAL COMMUNITY 2

Resumo

Nascida do horror da Guerra, a Declaração Universal dos Direitos Humanos pa-
rece ter se desvinculado de quaisquer vestígios de sua belicosa ancestralidade. Diante 
do Direito da Guerra, tomado como perfeita expressão da soberania dos Estados, e da 
comunidade internacional ainda infante, os Direitos Humanos, à primeira vista, pare-
cem assumir a função de guiar os homens e as nações tão somente nos momentos em 

muito mais abrangente, contribuindo, inclusive, para o desenvolvimento das normas 

forças tem sido paulatinamente suplantada por um multilateralismo complexo de ten-

orientações calcadas na visão de Estado soberano por visões que levam em considera-
ção uma abordagem centrada na Pessoa Humana, colocou em evidência a existência 

-
jetivo compartilhado entre os dois corpos normativos. Pretende-se neste ensaio apre-
sentar a Declaração Universal dos Direitos Humanos como âncora desta revolução. .

Abstract

Born out of the horror of war, the Universal Declaration of Human Rights seems 
-

ship between the State and its citizens, Human Rights Law reports to the sole domes-

1 The author writes a PhD on «Bioethics and International Criminal Responsibility» 
under the direction of Professor Emmanuel Decaux (CRDH – University of Paris II – France). For the redaction of this paper, he would like 

for her help on the English version.
The
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Complexity

tic sphere of States. Between a Law of War as the perfect expression of States’ sov-
ereignty and an international community still in its infancy, the UDHR seemed to be 

would not apply. However, the Tadic case shows us that the Declaration has, in prac-
tice, played a much more comprehensive role, including the development of the law 

multilateralism which tends to fragmentation, even complexity. Therefore, during the 
XXth century, the gradual replacement of the “State-sovereignty-oriented approach”

by a “human-being-oriented approach” has highlighted the existence of a revolution, 
a paradigm shift. This new vision of the relationship between human rights and the 

two normative corpuses. Therefore we would demonstrate that the Universal Decla-

ration of Human Rights was the anchor of this revolution.

***

th anniversary of the Universal Declaration of Human Ri-
ghts, it is clear that its place in the international legal order is still debated. Originally 
elaborated as a mere declaration of intent, it has acquired a fundamental place over the 

.
4.

The same one that gave birth to the movement of human rights5, as precisely pointed 

6.

“Determined […] - to save succeeding generations from the scourge of war, 

faith in fundamental human rights, in the dignity and worth of the human person, 

in the equal rights of men and women and of nations large and small, and - to 

want to draft an International Declaration of Human Rights, but also to prepare practical ways to enforce it under the supervision of the UN, 
prevailing over old sovereignties” [translation by the author].

.” Cf. 
Rapport de séance. Deuxième séance, in LA DÉCLARATION 

International Law in the Age of Human Rights. General Course on Public International Law

principle in the UN Charter, in the insistence on individual criminal responsability, in the judgment of the Nuremberg Tribunal, in the 
Rapport introductif général, in DROIT 

followed by the entire international community. This was the real starting point, the foundation of international human rights law” [translation 
by the author].

DECLARATION (1st
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establish conditions under which justice and respect for the obligations arising 

from treaties and other sources of international law can be maintained.”7

Althought the issue of Human Rights is expressly stated in articles 1 and 55 of the 
Charter8, it is however only mentioned in a very general way. Even if its article 56 com-
mits United Nations members “to take joint and separate action in co-operation with the 
Organization for the achievement of the purposes set forth in Article 55”, those rigths are 

draft an international declaration that would determine the rights established by the United 

the adoption of the Universal Declaration of Human Rights (UDHR) . As a Resolution of 
the UN General Assembly, the Declaration remains an important element. In addition, in 

“in very rare occasions on issues of major importance, where members are expected to res-
pect the maximum principles.”  Therefore the UDHR appears as an “authorized interpre-
tation of the principles of the U.N. Charter. Its full legal value is based on the Charter.” 11

Born out of the horror of war, the UDHR seems to leave outside any traces of its 

keep the traces of the war in the text.”12 -
tlaw of the war by the San Francisco Charter did not prove that it would be taken into 
account by the United Nations. “It seemed to be a tacit but generally concensus rule 
that the Declaration would only applies in peace time.”  Similarly, it appears that “in 

all the main question.”14 As it is underlined by the International Criminal Tribunal for 
Tadic case -

zed by a struggle between organized armed forces15. On the opposite, peacetime is the 
-

in solving international problems of an economic, social, cultural, or humanitarian character, and in promoting and encouraging respect for 

creation of conditions of stability and well-being which are necessary for peaceful and friendly relations among nations based on respect for 

of, human rights and fundamental freedoms for all without distinction as to race, sex, language, or religion”.

11 E. Decaux, Une Déclaration au fondement de la communauté internationale

resolution for its adoption was more than a recommendation because there already existed a place in the Charter for a dec1aration of human 

has been considered as an authoritative guide to the interpretation of the provisions in the Charter”. A contrario, notably, H. Lauterpacht, 

Relations entre le droit international humanitaire et les droits de l’homme

14 Id.

governmental authorities and organized armed groups or between such groups within a State”.
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human rights in other cases16.

scene with the peace treaty of Westphalia in 1648, which posed sovereignty and 
egality as the fundamental principles of international relations. In contrast to Sua-
rez’17 or Grotius’18 -
tional” law to the only States. The Jus Gentium became the natural law applying to 
States , a natural law as the mere expression of power relations that are prevalent in 
a world deprived of an upper and all-powerful entity, in the absence of a universal 
Leviathan. Similarly, with Vattel, any nation able to govern itself without depen-
dence to another foreign state is a sovereign State. The Jus Gentium has therefore 
been considered as the Law of the sovereigns. In the famous Lotus case

the International Permanent Court of Justice supported this argument by stating that 
“International law governs relations between independent States. The rules of law 
binding upon States therefore emanate from their own free will.”  As underlined 

situation creates mechanical calculations of reciprocity.”21 In the early XXth century, 
we were still confronted to this model of the strict sovereign independance of States 
or “Westphalian model”22 State sovereignty paradigm. It was 
at that time the most widely accepted system of representation of the international 

community.
If “war is merely a continuation of politic by other means” , it aims to interna-

its citizens, Human Rights Law reports to the sole domestic sphere of States24, to their 
Constitutional Law. Between a Law of War as the perfect expression of States’ sove-
reignty and an international community still in its infancy, the UDHR seemed to be 

17 Inspired by Christian theology, Suarez made the jus gentium as a positive law, namely each nation’s belief of of what should be the 
application of God natural law. This voluntary law must still be consistent with the immutable natural law which remains a higher standard. 
In his writings, Suarez also spoke of the necessary existence of a League of Nations.

18 Guided by the thinkers of the Second Spanish Scholastica, Grotius based his theories on jus gentium on the existence of a universal society 
founded by nature and reason. Closely linked to natural law, the jus gentium is not a State creation. It is a set of objective rules inherent to 
nature, i.e. the solidarity of peoples. States do not create it by an act of will, but they discover it by an act of intelligence. There is next to this 
ideal normative law, a constructive law issued of the willingness of States, which must respect the natural law.

21 D. Alland, Droit international public, in
by the author].

Relations entre le droit international humanitaire et les droits de l’homme

theories on the State and have naturally found their expression in the domestic constitutional law” [translation by the author].
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would not apply.
However, the Tadic case shows us that the Declaration has, in practice, played a much 

“[T]he impetuous development and propagation in the international 

community of human rights doctrines, particularly after the adoption of the 

changes in international law, notably in the approach to problems besetting the 

world community. A State-sovereignty-oriented approach has been gradually 

supplanted by a human-being-oriented approach. Gradually the maxim of 

Roman law hominum causa omne jus constitutum est (all law is created for 

between interstate wars and civil wars is losing its value as far as human 

beings are concerned.”25

as human beings are concerned.”26 According to this chamber, international law conti-
nues to preserve “the legitimate interests of States”, but it “must gradually turn to the 
protection of human beings.”27 This gradual replacement of the “State-sovereignty-

oriented approach” by a “human-being-oriented approach”28 covers up actually more 
than just an evolution of international law . We would indeed demonstrate that the 
UDHR is the anchor not of a quasi-linear evolution of international law, as seems 
to be understood by the ICTY, but of a revolution, a paradigm shift, using Thomas 

theoretical and practical instability linked to efforts to resolve this crisis, including the 

conceptual framework.

25 Dusko Tadic

26 Id.

27 Id.

28 Id.

Tenth annual report and list of States 

the gradual shift in the area of human rights away from the leading role traditionally played by the State and towards a new vision focused 
more on human beings than on the authorities wielding power.”

of any science. This paradigm is a coherent model based on a system of hypothesis. It is therefore a superstructure adapted to a certain 

a possible response to the crisis.
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In the world of international law since the end of the First World War, the objective 
was to achieve universal peace. Basing its efforts on the only State-sovereignty mo-
del, the League of Nations had tried to reach that goal. But Nazism and Facism were 

crisis, which had undermined this model . Thus, the 
Second World War seems to demonstrate that the paradigm in force at this time was 
not able to resolve this anomaly

was this awareness that led to the creation of the United Nations and the drafting of 
the Universal Declaration of Human Rights.

adoption of the UDHR, was a readjustment of the traditional model of sovereignty 
(I). But the development of the United Nations and the emergence of new forms of 

-
sible new paradigm (II), thus promoting a systemic approach of the International 
Society (III).

-

digm of sovereign State after the Second World War

Based on a network of mutual relations, States concerns are the only source of 
obligation under international law from the early twentieth century. After the First 
World War, western States were willing to achieve a universal and durable peace 
through the creation of an international entity in charge of its preservation. But nipped 
in the bud by both the absence of some major powers and of real States obligations, 
the League of Nations was not able to prevent the war. Given the paradigm of State 
sovereignty and its goal of universal peace, this failure cannot be seen as something 
else than a major crisis. The question is to understand the consequences of this failure 
and the responses choosen to react to it.

As stated in the introduction, this war is at the origin of the creation of the 
United Nations and the UDHR. Nuremberg and Tokyo trials have deeply affected 
the international community by revealing to the world the horror of crimes com-
mitted by the Nazis and their allies. Beyond the military aspect, all exactions of 

Nations General Assembly “[a]ll the delegations generally agreed that the pattern 
of gross human rights abuses which occurred during World War II was the major 
impulse behind the drafting of the Declaration.”  This author focused on detai-
ling the drafting process of the UDHR related to the experience of Nazism and 

an international level.
Indeed, this war has internationalized human rights as a discipline. Previously of 

the sole jurisdiction of States, human rights are now carried by an unprecedented mo-

World War Two and the Universal Declaration
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vement

“Thus, the breakdown was on the vital issue of human rights. And one of the 

key challenges of the tragedy that followed was to know whether human beings 

should remain or become a thing or, as a possible individual victim or culpable 

under international law, they have to be recognized as an “international law 

legal protections and guarantees by the jus gentium.”34

The Universal Declaration was a turning point for States that decided to go further 
than the protection of their own interests -
national law itself. Years preceeding the war had seen millions of deaths because of 
violations of human rights principles and the failure of international law to respond 

-
tions should again proclaim to mankind those principles which had come so close 
to extinction and should expIicitly reject the abominable doctrine of fascism.”  In 

crimes and aggressions of Nazi and fascist regimes found their origins in the denial of 
human rights in their own country . Peacekeeping at the international level had see-
med to be conditioned by a prior declaration of fundamental principles  inherent to 

world peace, States had agreed to follow an international guide, a simple manifesto 
limiting their national action. However, the international community was not ready 
yet to adopt binding rules .

For this reason, we can deduce that the paradigm of State sovereignty was not 
questioned here. Things have changed little since Hobbes founded the legitimacy of 
Leviathan sovereignty on its ability to prevent people from dying of violent death. 

(known as the Bogota Declaration), Organization 
of American States, 2nd

La Déclaration universelle et la mise en œuvre des droits de l’homme

the author].
L’évolution de la réglementation de la guerre à la lumière de la sauvegarde des droits de l’homme

traditional doctrine, the law of war rather deal with the protection of human groups and state interests” [translation by the author].

nd

conscience of mankind.” Cf. also R. Cassin, Note au Quai d’Orsay

the war of human rights. We then aimed to make the victory to the fore the rights of the individual. Because we must not forget that Hitler 
began by crushing the human being at home before launching its assault abroad. Report on the respect of human rights in armed 

revolting attitude of a government against its own nationals and the aggression perpetrated against other nations and, therefore, between 
respect of human rights and peacekeeping.”

th

st

the human rights which States undertook to recognize and would serve as a criterion to guide and stimulate them. At the moment it would 
.”
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paradigm was only readjusted and its foundations had by no means been overthrown. 

and the UDHR had endorsed for a while the dichotomy between human rights and the 

A strict application of the paradigm of State sovereignty could in effect only lead 

domestic sphere versus international scene, peacetime versus wartime...
Sometimes called “differentialist”, “autonomist” or “separatist”, this theory is ba-

sed on the structural differences between those two bodies – related to history, to their 
means of implementation and to their scope – in order to assert the gap separating 
them . As highlighted by Amna Guellali, analyzing this current of thought, “Human 
Rights aim at creating a model of harmony and cohesion in human society, while hu-
manitarian law applies in the regulation of situations of extreme violence.”41

42, but “lacking an agreement to be 
.”

torture, cruel, unusual and degrading treatment or punishment, arbitrary arrest or de-
tention, and due process.”44

Declaration of Human Rights and of the Charter of the United Nations”45, namely, 
“the one that prohibits attacks on dignity of persons, including humiliating and degra-

46, which he 
said would be directly based on Article 2 of the UDHR.

Eventually, the drafters of the Geneva Conventions referred little to the funda-
mental principles proclaimed less than a year earlier. Even in the context of common 

-
manitarian tradition and in the spirit of the four Geneva Conventions47 than in Human 

The International Law of Inter-State Wars and 

Human Rights Le droit de la guerre et les droits de l’homme

41 A. Guellali, 

Les droits de l’homme et le Protocole II

45 R.-J. Wilhelm, 
un caractère international

46 Id.

47 Id.
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with the UDHR the same concerns regarding the protection of individuals against 
their own State.

-
tion of the rights proclaimed in the declaration during wartime. On this point, the 

48 is very interesting. Partisan of the differentialist 
vision, he refutes those theories, which considering the Declaration as a response 
to crimes against humanity and war crimes committed during the Second World 
War, would make it a common element for Human Rights and humanitarian law. 

“Its inapplicability to wartime is both the result of philosophical 

assumptions, the object and purpose of the document and of the content of 

the human rights proclaimed. Because the authors of the Declaration had 

considered the respect of human rights inside each state as a capital condition 

to the peace safeguard they had considered these rights only for a peaceful 

of its content, the Declaration is intended to apply mainly to “civil” relations, 

i.e. the relationship between an individual citizen and the State and, primarily 

his State.”49

-
rit of the majority of its drafters, the Declaration was aimed to create the conditions for 
a universal peace by promoting “the establishment of a uniformed minimum constitu-
tional law, based on a common vision of human rights and fundamental freedoms.”

the internal development of States. Even if some authors see a posteriori the UDHR 
51, it seems anachronis-

tic in view of the international system at that time to reach such a conclusion. Without 

or revolution will come several years later with the reappropriation by the United 

Nations seems to be suitable to make the UDHR the starting point of a new model of 
international law. 

Le droit de la guerre et les droits de l’homme

Id.

Id.

it is the Universal Declaration of Human Rights and other post-Charter human rights treaties and declarations that explain the focus of the 
Geneva Convention and Additional Protocols on individuals and populations. In matter such as the prohibition of torture and cruel, inhuman, 
or degrading treatment and punishment, arbitrary arrest and detention, and discrimination, as well as the guarantees of due process of law, 

between norms, and a growing measure of convergence in their personal and territorial applicability.”
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th rd Committee of the UN General Assembly responsi-
ble for drafting the Declaration, the representative of Belgium, Fernand Dehousse, de-

52. He made a distinction 
between the articles that only summarize the rules already contained in the customary 

also used this dinstinction in a course at The Hague Academy of International Law 
“[t]he act 

of inscribing them in an international declaration could not deprive these rules of 

the binding character they already possessed”54 under customary law. As highlighted 
by the International Court of Justice (ICJ) few years later in the case Militarv and 

Paramilitary Activities in and against Nicaragua, “even if two norms belonging to 

a separate existence.”55

customary law, this statement should, a fortiori -
claratory law and customary law.

On the other hand, regarding the reference to non-customary rules in a resolution 
of the General Assembly, the ICJ explained that these resolutions can “provide evi-
dence important for establishing the existence of a rule or the emergence of an opinio 
juris.”56 Thus, almost predictive, F. Dehousse concluded that by its legal status the 

.”57 Because the Court also stated that “a series of resolutions may 
show the graduate evolution of the opinio juris required for the establishment of a new 
rule”58

conventions, “can certainly be regarded as enunciating “the principles of the law of 
nations, derived from the usages established among civilized peoples from the laws of 
humanity and from the dictates of the public conscience”.”  Nowdays, it appears that 
the customary nature of the UDHR is not a debatable issue anymore, at least regarding 
its implementation in peacetime.

-
-

Quelques problèmes de la mise en œuvre de la Déclaration universelle des droits de l’homme

56 Legality of the Threat or Use of Nuclear Weapons,

58 Legality of the Threat or Use of Nuclear Weapons,

, IX-1 
, S.G. second 
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essential and inalienable human rights must be respected 
even in the vicissitudes of war.”
and apply the Universal Declaration of Human Rights and the Geneva Conventions of 

61, the International Conference on Human Rigthts held in 
Teheran concluded its work stating that “[t]he Universal Declaration of Human Rights 
states a common understanding of the peoples of the world concerning the inalienable 

and inviolable rights of all members of the human family and constitutes an obliga-
tion for the members of the international community.”62

By a simple substitution of words, the United Nations Secretary–General was able 
to deduce, in his second report on  that the 
“respect of rights enshrined in the Universal Declaration of Human Rights in peace-

-

th 64 welcoming 
the second report of the Secretary-General cited above, the United Nations General 

65, in which the Assembly included the “fundamental human rights, 
as accepted in international law and laid down in international instruments” and the-

66 Although the UDHR 
is not explicitly mentioned, the terms used in this resolution are very close to the ones 
used by the Secretary General in its conclusions. Hence, customary human rights 

-
67. Although, according to the General Assembly, these provisions do not a priori

seem to apply to combatants, it is inappropriate to talk about “confusionism”68, as 
-

tage from the Teheran conference to link politically human rights with international 

61 International Conference on Human Rights at Teheran, Resolution I: Respect and application of human rights in occupied territories 4 U.N. 

62 International Conference on Human Rights at Teheran, Proclamation of Teheran 

highlight].
 (

of discrimination and protection of minorities, Minimum humanitarian standards, Analytical report of the Secretary-General submitted 

rights” - it follows that we possess these rights regardless of whether the countries we live in are at war or at peace.”
64 UN G.A., 

65 Id.

66 Id.

Report of the Secretary-General to the Security Council on the protection of civilians in 

International humanitarian and human rights law set out the rights of civilians 

.”
Le droit de la guerre et les droits de l’homme
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humanitarian law. Therefore this conference would have provided “to Arab States the 
opportunity to bring to the world public opinion, the accusations against the conduct 
of Israel in the occupied territories.”  Beyond this assertion, this period is, according 
to him, the starting point “of an escalation in the confusion of the law of war and hu-
man rights Law” , particularly with the adoption of resolution 2675 (XXV). From his 

71.
But far from the amalgam between these two normative sets, the possible concur-

rent and simultaneous application of human rights and humanitarian law highlights, 
72 developped on behalf of a common aim. 

relationship between the UDHR and the new principles of international humanita-

Conventions, its members were able to say that human rights and humanitarian law 
share a common purpose, namely to ensure proper protection of individuals and their 
fundamental rights . However, to achieve this protection, “international humanitarian 

fact that, in these situations, the normal conditions of life in the nation are completely 
.”74 The experts concluded that all developments and the strengthening of this 

normative corpus contribute to the protection of individual fundamental rights wi-

Schreiber, representative of the UN Secretary-General at the second session hold a 
-

red to the fact that these rules [Human Rights] are applicable not only in peacetime but 

Id.

Id.

 jurist, this confusion “could make winning wars nearly unachievable for those who try 
to comply with its strict requirements, and “‘[e]xcessive’ humanization might exceed the limits acceptable to armed forces, provoke their 

and thereby increase the evils of war that it purports to eradicate. Therefore, the unconstrained expansion of human rights law into matters 
of war must be stopped, for the safe of Soldiers and humanity alike.” This unfortunately reminds us of a famous thought of F. Nietzsche, 

gaze long into an abyss, the abyss will also gaze into thee.”

Geneva Conventions share a common “core” of fundamental standards which are applicable at all times, in all circumstances and to all 
parties, and from which no derogation is permitted. The object of the fundamental standards appearing in both bodies of law is the protection 
of the human person from certain heinous acts considered as unacceptable by all civilised nations in all circumstances.”

on this founding principle” International Law in the Age of Human Rights. General Course on Public 

International Law

doctrinal roots has not prevented the principle of humanity from becoming the common denominator of both systems.”
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international character.”75

in the Protocol an explicit reference to the fact that the Protocol applies without pre-
judice to the human rights principles and rules established by the United Nations.”76

in the application of international law we cannot ignore these instruments [UDHR, 
the International Covenants...].”77 But even if the Protocol II recalls in its preamble 
that “international instruments relating to human rights offer a basic protection to the 
human person”78, Protocol I only evokes, in its Section III on the treatment of persons 

It consequently leaves some doubt on the actual content of these rules and on the pos-
sible inclusion of human rights in those “other rules”.

In the advisory opinion on the Legality of Threat or Use of Nuclear Weapons, the 
International Court of Justice tried to clarify the issue stating that “the protection of 
the International Covenant of Civil and Political Rights does not cease in times of 
war, except by operation of Article 4 of the Covenant.”  In this case, the right to life 

However, the Court based its reasoning on the doctrine of Lex specialis. Therefore 
the Court posed human rights law as the Lex generalis to which derogates “the law 

81

type of weapon under Article 6 of the International Covenant on Civil and Political 
Rights (ICCPR) should therefore be interpreted according to the applicable rules of 
international humanitarian law82.

This vision of the doctrine of Lex specialis diverges from the traditional view. 
Indeed, the ICJ did not dismiss the human rights rule in favor of humanitarian law 
but the Court interpreted the right to life provided by the ICCPR in light of the laws 

. On this point it seemed to follow some remarks of the 
-

en human rights and humanitarian law, stressing that “the provisions of the Geneva 
Conventions protecting prisoners of war when questioned by the enemy, or forbidding 
the latter to hold them in dangerous zones, may be attached to the general rule for-

76 Id.

77 Id.

,

81 Id.

82 Id.

The

Right to Life and Genocide: The Court and International Public Policy, in
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mulated in Article 7 of the Covenant on Civil and Political Rights forbidding cruel or 
inhumane treatment.”84

law “extend beyond, detail, or develop certain of the rules set forth in the Covenants 
on human rights”85 -

corpus

lex specialis, lex posterior or lex superior […] enable seeing a systemic 

relationship between two or more rules, and may thus justify a particular 

choice of the applicable standards, and a particular conclusion. They do not do 

this mechanically, however, but rather as “guidelines”, suggesting a pertinent 

relationship between the relevant rules in view of the need for consistency of 

the conclusion with the perceived purposes or functions of the legal system as 

a whole.”86

From these interactions between international human rights law and the law of 

framework.

th

-
via, described the two international tribunals as “the guardians of the rights as enshri-
ned in the Universal Declaration.”87  This quotation reminds us the tail anchor of the 
international system established after the Second World War. The network of recipro-

-
mon purpose. The interactions between different international law branches show an 
overall coherence of the normative body. Because it can be seen as the expression of 

serves as a framework for the emergence of an International Society88.

85 Id.

THE DIVERSIFICATION AND EXPANSION OF INTERNATIONAL LAW
Address to the United Nations General Assembly,  at <

htm>

would be necessary. The establishment and success of these Tribunals played no small role in the signing, in July, of the Rome Treaty, creating a 
permanent International Criminal Court. Together, these courts are the guardians of the rights as enshrined in the Universal Declaration”.

88 In his PhD, Olivier de Frouville see human rights as dans the driving force behind the “expansion of the law of the universal human Society 

to the detriment of the law of the Society of sovereign States
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two normative corpus, a goal that mirrored an International Society still in germ in 
-

ments in dynamic interaction, organized according to a common purpose” , we can 
grasp its evolution by observing the interactions between each of its subsystems.

Originally linked to the State sovereignty paradigm, “the behaviour of the system 
was the result of the interactions between equipotential parties” , but “gradually be-
came a clear subordination to the dominant parties.”  The pre-war mainly bilateral 
scheme was gradually supplanted by a multilateralism, which tends to fragmenta-
tion the progressive specialization” of the 
system has been “closely connected with the progressive centralization expressed by 
the evolution linked to a dominant element.”  This systemic analysis seems to be an 
interesting angle of attack for a more comprehensive approach of this new internatio-

To clarify things, we have to complete our analysis of the relationship between the 

lex generalis, but highlighting the centralizing dominant elements that are, as we will 

“Article 29-2 of the Declaration allows “limitations” at the double condition 

that they are prescribed by law and to meet the requirements “of respect for the 

rights and freedoms of others” or morals, public order and general welfare in 

person’s rights and the rights of the others. It is mainly the possibility to have 

a space for negotiation of collective value, generally associated with political 

demands of raison d’Etat, a space widely opened by the words used: morality, 

public order and general welfare. The question arises as to whether all rights 

stated are subjected to such limitations or if some of them escape and enjoy 

absolute protection.”94

-

restrictions on the exercise of certain human rights proclaimed in the Declaration.”

Thus, as recalled by R. Ergec, “the restrictions are powerless to affect the substance 

Id.

Le crime contre l’humanité, les droits de l’homme et l’irréductible humain

[translation by the author].
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of the guaranteed rights” while “the concept of derogation includes the possibility of 
interferences in theory, free of any physical barrier.”  But according to him, the Uni-

serve as a derogation clause.” -
ferring to the rights that were granted an “absolute protection” , moved on to the 
ground of the derogation.

Commonly, the non-derogable rights are those to which no license is left to the 
States to exclude their application in some cases provided in advance and in any the 
circumstances. Hence, those are the rights referred to in Article 4 of the ICCPR, 15 of 
the European Convention on Human Rights (ECHR) and 27 of the American Conven-
tion on Human Rights (ACHR). As rightly pointed out by Jean Salmon, it deals with 
the possibility for States parties to the convention to plan “exceptions to the rule”
in case of exceptional circumstances. However we have to understand that the lex

specialis principle do not intervene on the same level. When the special law derogates 
from the general law, it should be understood that it would replace a normative regime 
by another , while the exception is “the restriction by a unilateral (legislative) act.”
Contrary to the situation of exception or limitation, we are not in front of a vertical 
relationship between a norm of international law and a domestic act, but in a horizon-
tal relationship of substitution of an international rule by another one. In the end, only 
the existence of a jus cogens norm can prevent the implementation of this principle in 

jus cogens “according to the traditional 
view, serves as a principle of neutralization of the effectiveness of the lex specialis de-

rogat legi general principle by declaring the opposite agreement void. The jus cogens 
is the pure anti-derogation principle, it is the antimatter of the derogation.”

But the problem of understanding the relationship between human rights law and the 
-

of cases enabling the rule of exception or the application of the lex specialis principle.
Applying this to the case of the ICJ advisory opinion on the Legality of the 

Threat or Use of Nuclear Weapons, we are confonted to the right to life, recog-
nized as not subjected to exceptions under the Article 4 of the ICCPR. If excep-
tional circumstances do not allow states to temporarily violate this rule, thanks 
to the principle of lex specialis

Id. at 222.
absolutely intangible rights” and to “relatively intangible rights.” Even 

Id.

Id.
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applicability of humanitarian law standards. As pointed out by the ICJ, the period 

but the Court should have made prevail humanitarian law standards in case of the 

right to life. An element seems to lack in this case to understand the jurisprudence 
of the ICJ. The non-derogeable character of the right to life under ICCPR cannot 
explain by itself the interpretation of Article 6 of the ICCPR in light of the law of 

corpus

It is therefore logical to assume that the ICJ has implicitly considered as jus cogens

the prohibition of arbitrary deprivation of life, as set out in Article 6 of the ICCPR, 
and thus has moved this right to life from a non-derogeable right to an intangible right, 
namely a rule which combines at least the elements of a non-derogeable character and 
of jus cogens. However, considering from our point of view a systemic approach of 
international law, the Court has interpreted the arbitrary deprivation of life under the 
standards of humanitarian law. This approach can be described as systemic in the sen-
se that the interests of the whole system prevail on the individuality of the rule. Thus, 
“if discontinuity excludes subordination between different normative sets, it does not 
mean their absolute autonomy. Relationships in which the topology remains to be 
found are established. This term refers to the mathematical theory, applicable both 
in geometry and in algebra, which studies neighbourly relations between apparently 
discontinuous spaces.”

Facing a few years later multiple violations of individual rights guaranteed by the 

“More generally, the Court considers that the protection offered by human 

the effect of provisions for derogation of the kind to be found in Article 4 

of the International Covenant on Civil and Political Rights. As regards the 

relationship between international humanitarian law and human rights law, 

there are thus three possible situations: some rights may be exclusively matters 

of international humanitarian law; others may be exclusively matters of human 

rights law; yet others may be matters of both these branches of international 

law. In order to answer the question put to it, the Court will have to take into 

consideration both these branches of international law, namely human rights 

law and, as lex specialis, international humanitarian law.”104
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Forgetting to remind the lex specialis character of humanitarian law, the Court rei-
terated this interpretation in the case of Armed Activities on the Territory of the Congo 

th .
In view of this jurisprudence, we have therefore to identify three situations re-

human rights . Those rights apply regarding the possible escape clauses in interna-
tional instruments. Secondly, the opposite scheme applies to those situations governed 

application of an escape clause provided by a human rights instrument, or because the 
-

tion between civilians and combatants).
Finally, the main question comes from the concurrent application of both nor-

rights, namely the application of human rights rules but interpreted under the norms 
. In other cases, when there is no contradiction between the 

two standards dealing with the same subject, a simultaneous application is possible .
This solution was the one used by the ICJ in the Armed Activities on the Territory 

of the Congo Case  where the Court found a violation of both Article 7 of ICCPR 
. In contrast, if the two norms are 

contradictory but the human rights rule is not an intangible right, we apply the lex

specialis principle, but with an interpretation of the humanitarian standard in the light 
of the general human rights system. Thus, the Trial Chamber of the ICTY judged in 
this sense the Celebici case:

“It would, indeed, be contrary to the intention of the Security Council, which 

was concerned with effectively addressing a situation that it had determined to 

be a threat to international peace and security, and with ending the suffering 

application of the Fourth Geneva Convention to any particular group of persons 

solely on the basis of their citizenship status under domestic law […].

 (Democratic Republic of the Congo v. Rwanda

See. notably N. Lubell, Challenges in applying human 

Territory,

Issaieva c. 

Russie

Res. 2005/63, Protection of the human rights of civilians 

 (Democratic Republic of the Congo v. Rwanda

who, though not attached to the medical service of their armed forces, are physicians, surgeons, dentists, nurses or medical orderlies, may 
be required by the Detaining Power to exercise their medical functions in the interests of prisoners of war dependent on the same Power. 
In that case they shall continue to be prisoners of war, but shall receive the same treatment as corresponding medical personnel retained by 
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This interpretation of the Convention is fully in accordance with the 

development of the human rights doctrine which has been increasing in force 

since the middle of this century. It would be incongruous with the whole 

concept of human rights, which protect individuals from the excesses of their 

own governments, to rigidly apply the nationality requirement of article 4, that 

was apparently inserted to prevent interference in a State’s relations with its 

not, perhaps, the paradigm envisaged in 1949. In order to retain the relevance 

and effectiveness of the norms of the Geneva Conventions, it is necessary to 

adopt the approach here taken.”111

 Despite human rights law that apply to any individual in his relation with the 

specialis, but interpreting it under the “the whole concept of human rights.”
This passage seems to be symptomatic of the need felt by international courts for 

a systemic approach of the International Society112. The terms “complexity” and “pa-

radigm”

the fragmentation of this legal order. It seems that the relationship between human 
rights law and humanitarian law is treated in a coherent way by different judicial de-
cisions
or paradigm, the Human Rights Committee had a similar approach to the issue. In 

114

rules of international humanitarian law are applicable. While, in respect of 

may be especially relevant for the purposes of the interpretation of Covenant 

rights, both spheres of law are complementary, not mutually exclusive.”115

International Law in the Age of Human Rights. General Course on Public International 

Law,

Méthodologie pour une présentation systémique des droits 

humains, in

analysis to the only human rights is a mistake given the complexity of the international order.
A contrario

armés pragmatic approach” of 
the relationship between international humanitarian law and international law of human rights in order not to prohibit the use of nuclear 

and not to resolve a theoretical position on the absolute and general relations between international humanitarian law and human rights” 
[translation by the author]. Then is presented an evolution of the vision of the ICJ on this issue. Thus as this author stated, in the opinion on 
the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, the Court did not choose the “exclusive use 
of humanitarian law in relation to human rights. But the Court examined the provisions of two sets of norms equally.” [translation by the 
author].  Finally, in his recent arrest DRC v. Uganda, the ICJ have failed to recall the lex specialis character of humanitarian law and it kept 
the only implementation of the two corpus rule.

114 Human Rights Committee, 

115 Human Rights Committee, General Comment No 31: The nature of the general legal obligation imposed on States parties 
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Hence, the asserted and displayed complementarity between these two standar-
ds116 is based on reciprocal interactions made possible by a common set of rule. These 

paradigm of complexity also 
-

normative system.
It is ultimately useful to recall here the purpose of the drafters of the Declara-

-
sic principles of inalienable human rights, setting up a common standard of achieve-
ment for all peoples and all nations.”117

the Universal Declaration has become “a way to generate legal awareness [...] by 
giving, not the content of the rule, but the law of the law, i.e., the rule that allows to 
draw the line between what can or cannot be the law.”118

116 A complementarity recently highlighted by the Commission on Human Rights, Res. 2005/63, Protection of the human rights of civilians 

humanitarian law are complementary and mutually reinforcing, Considering that all human rights require protection equally and that the 

applies as lex specialis.”
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